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CORRIGENDA. 


The  Gomt  of  Appeals  has  passed  apon  oases  heretofore  pablished  in  these 
reports  as  follows : 

AtweU  ▼.  Broum,  toL  IH,  p.  779 :  Jadgment  affirmed. 

Ayer  v.  Lawrence,  vol.  I,  p.  S,  Addenda :  Judgment  reversed  and  judgment  for 
defendant,  with  leave  to  defendant  to  answer. 

Bates  V.  Cherry  VaUey,  etc,,  R.  R.  Co.,  vol.  HI,  p.  16:  Order  affirmed  and 
Judgment  absolute  for  defendant. 

BeUadhofsky  v.  People^  vol.  Y,  p.  277:  Judgment  affirmed. 

Blanchard  v.  New  Jersey  Steamboat  Co.,  voL  HE,  p.  771 :  Judgment  affirmed. 

Boardman  v.  QaiUardj  vol.  HI,  p.  096:  Judgment  affirmed. 

Bookstaver  v.  Joyne,  vol .  m,  p.  897 :  Judgment  reversed  and  new  trial  granted. 

Bowman  v.  AgrtouUural  Inauranoe  Co,,  voL  U,  p.  261:  Judgment  affirmed. 

Brady  v.  Brundaoe,  vol.  IT,  p.  021:  Appeal  dismissed. 

BrOaford  v.  Crocker,  vol.  IH,  p.  278 :  Judgment  affirmed. 

ConcY,  Niagara  Fire  [ne.  Co.,  vol.  in,p.  88:  Judgment  affirmed. 

CoeteXlo  v.  Dale,  vol.  HI,  p.  486:  Appeal  dismissed. 

Daubney  v.  HugJiee,  vol.  HI,  p.  860:  Judgment  affirmed. 

Decker  v.  Sottsmon,  voL  IH,  p.  689:  Order  affirmed  and  Judgment  absolute 
for  defendant. 

DunUxp  V.  Hawkins,  vol.  n,  p.  292:  Order  affirmed  and  Judgment  absolute 
for  defendant. 

Elmore  v.  JeiqueSf  vol.  FV,  p.  679:  Judgment  of  Supreme  Court  and  of  surro- 
gate reversed,  and  proceedings  remitted  to  the  surrogate  for  a  rehearing  of  the 
didni  and  a  resettlement  of  the  amount. 

First  NaUonal  Batik  of  New  BerUn  v.  Cfwrch,  voL  HI,  p.  10:  Judgment 
affirmed. 

JYsfc  V.  FiOc,  vol.  Ill,  p.  791:  Judgment  affirmed. 

Fitch  Y.  American  Popular  Life  Ins,  Co,,  voL  II,  p.  247:  Jtidgment  reversed, 
and  Judgment  entered  on  the  verdict  affirmed. 

HacMey  v.  Draper,  vol.  IV,  p.  614:  Judgment  affirmed. 

Haddow  v.  Haddow,  vol.  Ill,  p.  777:  Judgment  affirmed. 

Hdlyoke  v.  ^dams,  vol.  IE,  p.  1:  Appeal  dismissed. 

Home  Ins.  Co,  v.  Watson,  vol.  IV,  p.  238:  Judgment  of  General  Term  re- 
versed and  Judgment  for  plaintiff  on  bond. 

Hoppocfc  V.  Tucker,  vol.  Ill,  p.  663:  Judgment  affirmed. 

HuU  V.  Marvin,  vol.  II,  p.  420:  Judgment  affirmed. 

Irtoin  V.  N,  Y.  Cent.  &  H.  B,  R.  R,  Co.,  vol.  I,  p.  478:  Judgment  affirmed. 

Krom  V.  Letfy,  voL  III,  p.  704:  Appeal  dismissed. 

Lefevre  v.  Lefevre,  vol.  II,  p.  880 :  Judgment  in  favor  of  Female  Guardian 
Society  reversed,  and  Judgment  of  court  below  in  other  respects  modified  to 
meet  such  reversal. 

Lord  V.  Wilkinson,  vol.  11,  p.  179:  Judgment  affirmed. 

Mom^actursrs'  Nat,  Bank  v.  Coos,  vol.  V,  p.  126:  Judgment  affirmed. 

Mant/^acturers  and  Traders*  Bank  v.  Farmers*,  etc.,  Bank,  vol.  II,  p.  896: 
"  Order  of  General  Term  reversed  and  Judgment  ordered  on  verdict  for  plaintiff 
if  plaintiff  stipulates  to  deduct  from  the  verdict  $1,67444,  the  difference  between 
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the  valae  of  the  wheat  allowed  upon  the  trial  and  the  valne  of  the  wheat  at  the 
time  of  the  conversion,  neither  party  in  that  event  to  recover  costs  in  this  court 
against  the  other.  If  the 'plaintiff  does  not  so  stipulate  within  thirty  days,  the 
order  of  the  G^eneral  Term  must  be  affirmed  and  judgment  absolute  for  defend- 
ants, with  costs." 

Mapes  V.  Snyder,  vol.  II,  p.  818 :  Judgment  affirmed. 

Marsh  v.  CUy  of  Brooklyn,  vol.  lY,  p.  418 :  Judgment  reversed  and  new  trial 
granted. 

Matter  of  the  New  York  Central  RaQ/roady  vol.  V,  p.  84:  **  Order  of  General 
Term  dismissing  appeal  from  order  of  Special  Term  reversed,  with  costs  and 
proceedings  remitted  for  hearing,  and  order  of  General  Term  reversing  order 
of  Special  Term  affirmed,  with  costs." 

McCoy  V.  O'Thmmd^  vol.  II,  671 :  Judgment  affirmed. 

McQraXk  v.  N,  F.  CeJi*.  &  B.  R.  R.  R,  Co,,  vol.  Ill,  p.  776:  Judgment 
reversed  and  new  trial  ordered. 

National  Life  Ins.  Co.  v.  Jones,  vol.  I,  p.  406:  Judgment  affirmed. 

Nelson  v.  Kerr,  vol.  II,  p.  299:  Judgment  affirmed. 

Nims  V.  Mayor  of  Troy,  vol.  Ill,  p.  5 :  Judgment  affirmed. 

Normington  v.  Cook,  vol.  II,  p.  428 :  Judgment  affirmed. 

0*NeiU  V.  N.  Y.  Cent.  A  H.  R.  R.  R.  Co.,  vol.  Ill,  p.  399 :  Judgment  of  Supreme 
Court  and  County  Court  reversed  and  new  trial  ordered. 

O'ReOlyY.  Ghiardian  Life  Ins.  Co.,  vol.  Ill,  p.  487:  Judgment  reversed  and 
new  trial  granted. 

Paine  v.  McCarthy,  vol.  Ill,  p.  755:  Appeal  dismissed. 

Parisen  v.  Pa/risen,  vol.  I,  p.  642:  Appeal  dismissed. 

Parsons  v.  TUden,  vol.  Ill,  p.  1 :  Judgment  affirmed. 

People  Y.  Chalmers,  vol.  IV,  p.  185:  Judgment  affirmed. 

People  V.  Dohring,  vol.  II,  p.  458 :  Judgment  affirmed.  « 

Perrine  v.  Hotchkiss,  vol.  II,  p.  870:  Judgment  affirmed. 

Petition  of  G'Meara  v.  Commissioners  of  AUegany,  vol.  Ill,  p.  285:  Order 
of  General  Term  reversed  and  that  of  Special  Term  affirmed  so  far  only  as  it 
denies  the  motion. 

Petition  of  PhiUips,  voL  IV,  p.  484 :  Order  of  General  Term  reversed  and  order 
of  Special  Term  affirmed.  See  Petition  of  LitUe^  post,  848,  and  Petition  of  WU- 
iiamxon,  post,  849,  wherein  Phillips*  Case  is  followed. 

Plank  V.  N.  Y.  CeM.  &  H.  R.  R.  R.  Co.,  vol.  I,  p.  819:  Order  affirmed  and 
judgment  absolute  for  plaintiff. 

Poor  V.  Bowen,  vol.  Ill,  p.  759:  Judgment  affirmed. 

Purcell  V.  Jaycox,  voL  III,  p.  406 :  Order  reversed  and  judgment  on  verdict 
affirmed. 

Richmond  County  Qas  Light  Co.  v.  Tovon  oj  Middletown,  vol.  I,  p.  488:  J'udg- 
ment  affirmed. 

Rowland  v.  Hegeman,  vol.  Ill,  p.  764:  Judgment  affirmed. 

Skinner  v.  Valentine,  vol.  Ill,  p.  40 :   Judgment  affirmed. 

Slawson  v.  Albany  Railway,  vol.  Ill,  p.  768 :  Judgment  affirmed. 

StUweU  V.  Carpenter,  vol.  I,  p.  615 :  Judgment  reversed  and  new  trial  ordered. 

Taft  V.  Wright,  voL  II,  p.  614 :  Order  of  General  Term  affirmed  and  judgment 
absolute  for  respondent. 

Thraaher  v.  Bentley,  vol.  II,  p.  809:   Judgment  affirmed. 

Tompkins  v.  Lee,  vol.  II,  p.  589 :  Judgment  affirmed. 

Trustees  of  Brookhaven  v.  Strong,  vol.  I,  p.  415:  Judgment  affirmed. 

Waverly  Paper  Mill  v.  Bristol,  vol.  II,  p.  662:  Judg:ment  affirmed. 

Wood  V.  Squires,  vol.  Ill,  p.  468:  Judgment  Ireversed  and  proceedings 
dismissed. 
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First  Department. 

NOAH  DAVIS,  Presiding  Justice. 
JOHN  R.  BRADY. 
CHARLES  DANIELS. 


Second  Department. 

JOSEPH  F.  BARNARD,  Presiding  Justice. 
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SUPREME   COURT 


OF  THB 


STATE    OF    NEW    YOI^K. 


FOURTH  JUDICIAL  DEPARTMENT, 


OENISBAL  TBRM,  OCTOBEB,  lOTi. 


Fabkswobth  y.  Ebbs. 

B^wdenee^^fBife  competent  witneea  in  action  against  htuband — permmal  trana- 

action  with  deeeaeed  person. 

In  an  action  by  the  executors  of  a  mortgagee  to  foredoee  a  mortgage  where  the 
defense  was  asnry ;  field,  (1)  that  the  wife  of  the  mortgagor  who  signed  the 
mortgage  was  a  competent  witness  for  defendant,  but  (2)  her  inchoate  right 
of  dower  rendered  her  interested  in  the  event  of  the  suit,  so  as  to  disqualify 
her  under  the  Ck)de,  §  899,  from  testifying  to  a  personal  transaction  with  the 
testator. 

Appeal  bj  the  defendant  George  W.  Ebbs^  from  a  judgment  in 
fayor  of  plaintiffs,  entered  upon  the  report  of  a  referee. 

The  action  was  brought  in  Genesee  county  by  Alonzo  D.  Earns- 
worth  and  others,  executors  of  the  last  will  of  Samuel  Ward,  deceased, 
against  George  W.  Ebbs  and  Maria  P.  Ebbs,  his  wife,  and  others,  to 
foreclose  a  mortgage  executed  by  the  defendants  Ebbs  to  plaintiff's 
testator.  The  defense  was  usury.  The  only  material  question 
inyolved  in  the  case  arose  upon  the  ruling  of  the  referee  striking 
out  the  testimony  of  the  defendant  Maria  Ebbs,  as  to  certain  con- 
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versations  between  defendant  George  W  Ebbs  and  testator  in  rela- 
tion to  the  case  and  the  part  she  herself  took  in  the  transaction. 
Other  material  facts  appear  in  the  opinion. 

Bass  &  Bisselland  Grover  Cleveland,  for  appellant,  cited  Birdsall 
V.  Patterson,  51  N".  Y.  43  ;  Simmons  v.  Sisson,  26  id.  264  ;  Lohdell 
V.  Lohdell,  33  How.  348;  S.  C,  36  N".  Y.  327  ;  Hildehmnt  v.  Craw- 
ford, 6  Lans.  502 ;  Card  v.  Card,  7  Trans.  App.  146. 

Thomas  Corlelt,  for  respondents. 

Gilbert,  J.  This  is  a  suit  brought  by  the  executors  of  Samuel 
Ward,  deceased,  to  foreclose  a  mortgage  given  to  their  testator  by  the 
defendants  George  W.  Ebbs  and  his  wife,  Maria  P.  Ebbs.  The 
defendant  George  W.  Ebbs  and  another  defendant,  who  is  a  junior 
mortgagee,  set  up  the  defense  of  usury.  The  defend^t  Maria  P. 
Ebbs  appeared  in  the  suit,  but  did  not  answer.  No  bond  or  other  evi- 
dence of  debt  accompanied  the  mortgage.  Upon  the  trial  the  defend- 
ant Maria  P.  Ebbs  was  admitted  as  a  witness  to  prove  the  usury.  She 
testified  that  she  went  with  her  husband  to  Mr.  Ward's  house  to  get 
the  money  which  was  loaned,  and  that  they  found  Mr.  Ward  at  home. 
She  then  detailed  the  conversation  which  ensued,  and  which  is 
relied  on  to  prove  the  usury,  and  then  stated  that  the  mortgage  was 
executed  at  the  office  of  Mr.  Nichols,  after  which  the  money  loaned, 
except  a  small  sum  which  Ward  paid  afterward,  was  handed  to  her 
husband,  and  by  him  passed  to  her.  She  also  stated  "  that  the  money 
was  what  we  talked  of  most  of  the  time,  all  of  us  taking  some  part 
in  the  conversation." 

No  other  witness  was  sworn.  Thereupon  the  referee,  on  motion 
of  plaintiff's  counsel,  ordered  that  all  the  testimony  of  the  witness 
as  to  the  conversation  at  Mr.  Ward's  house  and  Mr.  Nichols'  office  be 
stricken  out,  and  the  defendant  George  W.  Ebbs  excepted. 

Nothing  of  any  legal  import  occurred  in  the  conversation  at  the 
office  of  Mr.  Nichols.  The  only  material  question,  therefore,  is 
whether  Mrs.  Ebbs  was  a  competent  witness  to  prove  the  conversa- 
tion which  took  place  at  Mr.  Ward's  house.  The  Code,  §  399,  pro- 
vides that  "No  party  to  any  action  or  proceeding,  nor  any  person 
interested  in  the  event  thereof,  *  *  ♦  shall  be  examined  as  a 
witness  in  regard  to  any  personal  transaction  or  communication 
between  such  witness  and  a  person  at  the  time  of  such  examination 
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deceased  *  *  *  against  the  exeontor/' etc.  The  fact  that  Mrs. 
Ebbs  was  the  wife  of  the  co-defendant  on  whose  behalf  she  testified 
was  not  snfQcient  to  exclude  her.  Laws  of  1867,  chap.  887;  Birdsall 
T.  Paiterson,  51  N.  Y.  43.  Nor  did  the  fact  that  she  was  a  party  to 
the  suit,  and  interested  in  the  event  thereof,  render  her  incompetent. 
Code,  §§  390,  398.  She  was  a  competent  witness;  but  it  was  not  per- 
missible to  examine  her  as  to  the  '*  personal  transaction  or  commu- 
nication,'' prohibited  by  section  399  of  the  Code. 

That  the  conversation  related  by  her  comes  within  this  prohibi- 
tion, we  think,  satisfactorily  appears.  She  went  with  her  husband 
to  negotiate  the  loan,  and  participated  throughout  in  that  negotia- 
tion. She  is  one  of  the  parties  to  the  only  instrument  taken  as 
security  for  the  loan.  It  is  not  probable  that  the  loan  would  have 
been  made  unless  she  had  executed  the  mortgage.  Although,  there- 
fore, her  interest  in  the  mortgaged  premises  was  only  an  inchoate 
light  of  dower,  and  her  execution  of  the  mortgage  operated  only  as 
a  release  of  that  interest,  yet  the  security  would  not  have  been  per- 
fect If  she  had  not  participated  in  the  transaction  by  executing  the 
mortgage. 

The  principle  would  not  be  changed  by  considering  that  her 
husband  was  the  actual  borrower.  The  test  of  the  prohibition  con- 
ifiined  in  section  399  is  not  whether  the  interest  of  the  witness  was 
the  subject  of  the  transaction  or  communication.  Cases  will  often 
arise  when  a  witness  cannot  be  permitted  to  testify  to  a  transaction 
or  communication  in  which  he  had,  at  the  time,  no  interest.  For 
example,  when  an  admission  has  been  made  respecting  property  of 
which  the  witness  afterward  became  the  owner,  or  when  the  wit- 
ness acted  for  another  in  a  transaction,  in  the  subject  of  which  he 
afterward  acquired  an  interest,  or  when  a  loan  is  negotiated  by  A 
in  a  conversation  between  him  and  the  lender,  in  which  B  partici- 
pates, and  the  negotiation  is  consummated  at  the  same  time  by  A 
giving  the  lender  his  note  indorsed  by  B  for  A's  accommodation, 
or  as  in  the  case  before  us,  when  the  transaction  and  communica- 
tion were  personal  and  between  the  witness,  who  had  some  interest 
in  them,  and  another  person  more  directly  and  specially  interested. 

Such  cases  are  very  different  from  those  cited  by  the  appellant, 
in  which  it  was  held  that  the  hearing  of  a  communication  is  not  a 
transaction  had  personally  between  the  deceased  and  a  party  {Sini' 
mons  V.  Sisson,  26  K  Y.  264;  Lobdell  v.  Lobdell,  36  id.  327; 
Hildebrant  v.  Crawford^  6  Lans.  502),  the  distinction  being  be- 
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Knothe  ▼.  Kaiser.      ^ 

fcween  a  conversation  exclusively  between  others  which  the  witness 
overheard^  and  one  in  which  he  himself  participated. 

We  are  of  opinion  that  the  ruling  of  the  referee  was  correct,  and 
that  the  judgment  should  be  affirmed,  with  costs. 

Judgment  affirmed. 


Knothe  v.  Kaiser. 

Qwvrdicmship — mhen  guardian  Uable  for  negligence  in  mcmagement  of  eiUxte  of 

ward. 

A  guardian  rented  the  real  estate  of  his  ward  for  several  years  in  sacoession 
in  January,  the  renting  being  effected  by  auction.  It  was  shown  that  the 
custom  at  the  place  where  the  estate  was  situated  was  to  rent  in  the  spring ; 
that,  at  that  time,  a  higher  rent  could  be  obtained  than  could  in  January, 
and  that  the  rent  received  was  much  too  low.  Meld,  that  a  decree  of  the  suiv 
rogate  charging  the  guardian  with  the  difference  between  the  rent  received 
and  that  which  should  have  been  received  was  correct. 

Appjial  by  Frederick  Boiothe  from  a  decree  of  the  surrogate  of 
Erie  county,  charging  appellant,  who  was  general  guardian  of  Mary 
Kaiser,  with  one-sixth  part  of  the  sum  of  11,283.60  which  he  should 
have  received  for  the  rent  of  premises  in  addition  to  what  lie  did 
receive  for  such  rent. 

The  premises  in  question  were  situated  in  Tonawanda  in  said 
county,  and  belonged  to  said  Mary  Kaiser  and  five  others,  minor  chil- 
dren and  only  heirs  at  law  of  John  Kaiser,  deceased,  of  which  children 
the  appellant  was  appointed  general  guardian  in  1866.  At  the  time 
of  his  appointment,  appellant  assumed  control  of  the  premises  and 
continued  to  manage  the  same  without  rendering  any  account  up 
to  1873,  when  Mary  Kaiser  became  of  age  and  petitioned  the  sur- 
rogate above  named  for  a  settlement  of  the  guardian*s  accounts. 
At  the  accounting  it  appeared  that  the  guardian  had  received,  for 
the  rent  of  the  property  during  various  years  from  1869,  these  sums: 
For  the  yeai- 1869  (from  January  1, 1869,  to  January  1, 1870),  $175, 
and  for  the  years  succeeding,  $150  a  year ;  that  the  renting  was  in 
each  instance  effected  in  the  early  part  of  January  in  each  year  by 
putting  the  premises  up  at  auction.  Evidence  was  introduced  to 
show  that  it  was  the  custom  in  the  place  to  rent  real  estate  in  the 
spring,  that  it  would  rent  much  better  then  than  in  January ;  that 
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in  1869,  rents  of  xesi  property  in  Tonawanda  rose  very  much,  and 
that  such  property  as  that  in  question  could  be  rented  at  prices  esti- 
mated by  some  witnesses  at  1300  to  $400  for  the  years  1866  to  1873, 
and^that  the  demand  for  such  property  was  greater  than  the  supply. 
Other  &cts  appear  sufficiently  in  the  opinion. 

OeorgeWing,  for  appeUant.  The  question  of  fact  decided  by  the 
surrogate  can  be  reviewed  on  appeal.  RoUnson  v.  RaynoVy  28  N. 
T.  494.  The  surrogate  erred  in  charging  appellant  more  rent  than 
he  receiyed.  White  v.  Parker^  8  Barb.  52,  53.  Also  cited  Hart  v. 
Ten  Eycky  2  Johns.  Oh.  76 ;  Thompson  y.  Brown,  4  id.  628 ;  Lovell 
T.  Minot,  20  Kck.  119. 

Charles  W.  Goodyear,  for  respondent. 

MuLLiN,  P.  J.  The  questions  presented  by  the  appeal  in  this 
case  are:  First.  Whether  the  appeUant  as  guardian  of  the  respond- 
ent and  other  minor  children  of  John  Kaiser,  deceased,  is  charge- 
able with  such  neglect  of  duty  in  renting  the  premises  that  descended 
to  them  from  their  father,  as  to  authorize  the  surrogate  to  charge 
him  with  a  larger  amount  as  the  rent  of  said  premises  than  he 
actually  rented  them  for.  And  Second.  Whether  he  was  properly 
chargeable  with  a  portion  of  the  costs  of  the  accounting. 

It  was  proved  that  for  several  years  before  the  accounting  the 
property  had  largely  increased  in  value,  and  that  there  was,  in  the 
spring  of  the  year,  quite  a  demand  for  houses  of  the  description  of 
the  one  owned  by  the  wards,  and  that  it  was  rented  about  the  first  of 
January  when  there  was  a  very  limited  demand  for  houses,  by  auction, 
an  unusual  way  of  renting  property,  and  that  the  rent  received  was, 
with  the  exception  of  a  single  year,  $150  per  year,  notwithstanding 
the  property  increased  in  value  so  that  at  the  time  of  the  account- 
ing it  was  worth  nearly  double  what  it  was  in  1866. 

Whether  the  guardian  was  chargeable  with  such  a  degree  of 
neglect  in  the  management  of  the  property  belonging  to  his  wards 
as  made  it  proper  to  charge  him  with  a  larger  rent  than  was  actually 
reroived  by  him  was  one  for  the  surrogate,  and  we  cannot  say  that 
ho  decided  it  erroneously. 

It  would  seem  that  the  guardian  was  chargeable  with  favoritism 
to  the  tenant,  both  in  the  rent  charged  and  in  the  repairs  allowed. 
I  am  of  the  opinion  that  the  decision  of  the  surrogate  was  right, 
not  only  in  charging  the  guardian  with  an  additional  amount  of 
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rent^  but  with  a  part  at  least  of  the  costs  made  necessary  by  his 
misconduct  in  his  ofdce. 

The  decree  of  the  surrogate  is  affirmed,  with  costs  to  be  paid  by 
appellant. 

Decree  affirmed. 


Bishop  v.  Baetokt. 

Highuiays — hridgen  on  Indian  reservation  —  StcUutory  construction  —  Part  1  of 

Eevised  Statutes  does  not  apply  to  Indians, 

A  highway  bridge  was  built  within  the  bonndaries  of  the  town  of  S.,  but  within 
the  limits  of  an  Indian  reservation  under  the  proYisions  of  a  special  statute 
(Laws  1866,  chap.  478).  Held,  that  the  commissioner  of  highways  of  the 
town  of  S.  was  not  under  obligation  to  keep  such  bridge  in  repair  and  was 
not  liable  to  one  damaged  by  such  want  of  repair,  although  he  had  funds 
sufficient  to  make  repairs  in  his  hands. 

The  first  part  of  the  Revised  Statutes  was  intended  solely  for  the  goTemment 
of  citizens  of  the  State,  and  was  not  intended  to  embrace  aflbirs  pertaining  to 
Indians  or  their  reservations. 

Motion  by  plaintiff  for  a  new  trials  after  a  nonsuit  at  the  circuity 
upon  exceptions  ordered  to  be  heard  in  the  first  instance  at  the  gen- 
oral  term. 

'  The  action  was  brought  in  Cattaraugus  county  by  Lucius  N", 
Bishop  against  Francis  Barton  to  recover  damages  received  by  plain- 
tiff by  reason  of  the  falling  of  a  highway  bridge.  The  defendant 
was  at  the  time  such  bridge  feU  commissioner  of  highways  of  the 
town  of  South  Valley,  in  said  county.  The  bridge  was  over  the 
Allegany  river,  and  was  situate  within  the  boundaries  of  said  town, 
but  was  wholly  within  the  Allegany  Indian  reservation,  and  the 
highway  leading  thereto  was  on  such  reservation.  The  reservation 
was  occupied  by  the  Seneca  nation  of  Indians  and  the  bridge  had 
been  built  under  the  provisions  of  an  act  of  the  legislature  (Laws 
1866,  chap.  473).  It  was  claimed  on  the  part  of  plaintiff  that 
defendant  had  funds  in  his  hands  which  might  be  applied  for  the 
repair  of  the  bridge,  and  that  he  had  notice  of  its  being  out  of 
repair.  Such  other  facts  as  arc  material  to  the  case  sufficiently 
appear  in  the  opinion. 

Wm.  H.  ffefiderson,  for  plaintiff,  cited  Blacksmith  v.  Fellaws,  ? 
N.  Y.  401,  411;-  Wadsworth  v.  Buffalo  Hydraulic  Assoc,  16 
Barb.  94;  People  v.  Beardsley,  62  id.  106. 
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James  Q.  Johnson,  for  defendant 

Gilbert^  J.  This  appeal  brings  up  only  one  question,  namely, 
whether  the  defendant  as  commissioner  of  highways  of  the  town  of 
South  Valley  was  charged  with  the  dnty  of  repairing  the  bridge  in 
question  by  virtue  of  article  1,  title  1,  chap.  16,  part  1,  of  the 
Bevised  Statutes.  The  bridge  was  constracted  pursuant  to  an  act 
of  the  legislature  passed  in  1866  by  a  commissioner  appointed  by 
the  same  act  It  is  entirely  within  the  boundaries,  as  designated 
by  statute,  of  the  town  of  South  Valley,  and  intersects  a  highway 
therein,  but  it  is  also  situated  wholly  upon  the  Allegany  Indian 
leseryation.  The  article  of  the  Sevised  Statutes  referred  to  pro- 
Tides  that  the  commissioners  of  highways  in  the  several  towns  in 
this  State  shall  have  the  care  and  superintendence  of  the  highways 
and  bridges  therein,  and  that  it  shall  be  their  duty  to  give  direc- 
tions for  the  repairing  of  the  roads  and  bridges  within  their  respect- 
ive towns,  and  to  cause  the  highways  and  the  bridges,  which  are 
or  may  be  erected  over  streams  intersecting  highways,  to  be  kept  in 
repair.  This  language  by  itself  certainly  would  embrace  the  case. 
Still  we  are  of  opinion  that  the  legislature  did  not  so  intend.  Part 
first  of  the  Bevised  Statutes,  in  which  the  enactment  quoted  is 
contained,  is  entitled  '^  An  act  concerning  the  territorial  limits  and 
divisions,  the  civil  polity  and  internal  administration  of  this 
State."  It  was  passed  as  one  act  December  3,  1827  (l.R  S.  715; 
Laws  1827,  pp.  1,  2).  Upon  the  rule  of  construction  adopted  by 
this  court  and  by  the  court  of  appeals  in  People  v.  MoUneux,  53 
Barb.  9;  S.  C,  40  N.  Y.  113,  it  is  manifest  that  the  statute  was 
intended  solely  for  the  government  of  citizens,  and  was  not  in- 
tended to  embrace  affairs  pertaining  to  the  Indians  or  their  reser- 
vations. Legislation  concerning  the  latter  'subjects  has  never 
formed  a  part  of  the  internal  administration  of  the  State,  within 
the  meaning  of  that  statute,  but  has  always  been  quite  distinct 
from  that  relating  to  citizens  generally  (see  Laws  1813,  chap.  29, 
and  subsequent  statutes,  4  Edm.  Stat,  at  Large,  342,  et  seq,). 
This  fact  strongly  confirms  the  correctness  of  such  construction. 

It  is  unnecessary,  therefore,  to  consider  the  extent  of  the  power 
of  the  legislature  over  this  subject  before  us.  For  the  reasons 
Btatel  we  think  the  defendant  is  entitled  to  judgment 

Judgment  accordingly. 
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BMenee — authenUcaUd  mupy  of  paper  not  eompetetU  to  contradict  iUUemmt  of 

wUmm  aa  to  contents, 

A  copy  of  an  assignment  for  the  benefit  of  creditom,  and  the  schedules  attached 
thereto,  filed  in  accordance  with  the  statute,  certified  hj  the  county  clerk,  in 
whose  office  they  were  filed ;  Tield,  inadmissible  to  contradict  the  testimony 
of  the  assignor  as  to  the  contents  of  such  schedules. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff  entered 
npon  the  verdict  of  a  jnry.  The  action  was  brought  in  Orleans 
county  by  Joseph  Pratt  against  Luther  T.  Norton  to  recover  for 
apples  alleged  to  be  sold  and  delivered  to  defendant  by  plaintiff 's 
assignors,  four  in  number.  The  answer  set  up  a  general  denial; 
an  averment  that  the  apples  were  not  sold  to  or  purchased  by  the 
defendant,  but  were  sold  to  and  purchased  by  the  firm  of  J.  P. 
Marshall  &  Co.,  of  New  York  city,  and  that  the  defendant  was 
acting  as  their  agent  in  the  purchase,  and  that  before  the  assign- 
ment to  plaintiff  of  the  claims  upon  which  the  action  was  brought, 
defendant  had  purchased  such  claims. 

Most  of  the  questions  involved  in  the  case  were  disposed  of  upon 
a  former  appeal  See  Howard  v.  Norton,  65  Barb.  161.  The  opin- 
ion states  such  further  facts  as  are  necessary. 

0.  A.  Eddy  and  Rowley  &  Johnston,  for  appellant. 

Holmes,  Thompson  <6  Spencer,  for  respondent,  cited,  as  to  the 
admissibility  of  a  ceHified  copy  of  the  assignment,  Dutchess  Com- 
pany V.  Harding,  49  N.  Y.  321. 

MuLLiN,  P.  J.  When  this  case  was  before  us  at  a  previous  term, 
we  di^osed  of  several  questions  that  are  sought  to  be  again  dis- 
cussed, but  which  are  not  open  to  discussion  in  this  court 

First.  We  then  held  that  the  receipts  given  Norton  by  the  plaintiff 
and  his  assignors  for  a  part  of  the  price  of  the  apples  sold  by  them, 
as  was  alleged,  to  defendant,  in  payment,  as  stated  in  the  receipt,  of 
an  account  against  J.  P.  Marshall  &  Go.  for  a  much  larger  sum,  was 
a  mere  receipt  for  so  much  money,  and  as  such  was  explainable  by 
parol.    It  followed  from  this  ruling  that  the  receipts  were  not  con- 
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tracts  between  the  parties  named  therein^  and  that  the  receipt  of 
the  lesser  sum  did  not  operate  by  way  of  accord  and  satisfaction  to 
discharge  the  whole  indebtedness  for  the  apples.  The  new  evidence 
given  on  the  seoond  trial  has  failed  to  satisfy  the  jury  that  the  ven- 
dors of  the  apples  assigned  or  intended  to  assign  to  the  defendant 
any  claim  they  claimed  to  have  against  J.  P.  Marshall  &  Co.  for  the 
apples  in  question.  The  motion  for  a  nonsuit  made  when  plaintiff 
rested  presented  questions  of  fact^  which  it  was  the  duty  of  the  court 
to  submit  to  the  jury.  It  cannot  be  said  there  was  no  evidence  that 
the  apples  were  sold  to  Smith  as  agent  for  defendant.  When  the 
motion  was  again  renewed  at  the  close  of  the  case  it  was  properly 
overruled.  The  questions  were  still  those  of  fact  for  the  jury,  and 
could  not  properly  be  taken  from  them. 

Second.  We  held  before  that  the  agency  of  Smith  oould  not  be 
proved  by  his  declarations,  but  that  his  declarations  on  that  sub- 
ject might  be  proved  for  the  purpose  of  showing  that  he  held 
himself  out  as  agent  for  another  to  the  person  with  whom  he 
dealt. 

We  took  the  precaution  on  that  occasion  to  say  that  care  should 
be  taken  to  guard  the  jury  against  considering  such  a  representa- 
tion as  evidence  of  the  agent's  authority  until  a  ratification  was 
proved.  The  charge  of  the  learned  judge  is  not  before  us,  and  we 
must  assume  that  he  conformed  to  the  suggestion  thus  made,  and 
if  so,  no  injury  was  done  to  the  defendant.  But  this  question  as  to 
the  competency  of  the  declarations  of  the  agent  becomes  wholly 
immaterial  in  view  of  the  evidence  of  Webster  E.  Howard,  who 
testified  to  the  adoption  and  ratification  of  the  purchase  by  Smith 
for  him. 

The  judgment  must  be  reversed  for  the  admission  of  a  certified 
copy  of  the  assignment  of  the  Messrs.  Marshall  and  papers  thereto 
attached  as  required  by  the  statutes  (Laws  1860,  chap.  348),  for  the 
purpose  of  contradicting  the  witness  Marshall,  one  of  said  assign- 
ors, in  that  he  testified  that  the  defendant  was  not  entered  in  the 
schedule  annexed  to  said  assignment  as  a  creditor  for  $200,000  for 
apples  sold.  This  witness  testified  that  the  defendant  bought  the 
apples  for  his  firm,  and  that  they  were  indebted  therefor  to  the 
persons  of  whom  they  were  purchased.  If  the  witness  had  sworn 
on  a  former  occasion  that  his  firm  had  purchased  them  of  defend* 
ant  as  he  did  substantially  he  could  be  impeached,  the  contradic- 
tion being  upon  a  material   part  of  his  evidence.     We   must 
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assume^  in  the  absence  of  a  statefiient  to  the  contrary^  that  a  copj 
of  the  affidayit  was  annexed  to  the  certified  copy  of  the  assignment 
and  schedules.  But  to  contradict  a  witness  by  showing  that  he  had 
sworn  differently  on  some  former  occasion,  the  original  affidavit  or 
other  document  must  be  produced.  A  copy  cannot  be  used. 
N&wcomb  V.  Orismld,  24  N.  Y.  298;  Oaffney  v.  People,  50  id 
416,  423. 

For  Almost  every  purpose  except  that  of  impeaching  a  witness,  a 
duly  authenticated  copy  of  a  paper  is  competent  legal  evidence;  but 
where  it  is  sought  to  show  that  a  party  to  it  has  done  an  act,  or 
made  a  statement  inconsistent  with  the  contents  of  such  document, 
it  is  due  to  him  that  the  paper  actually  executed  by  him  should  be 
exhibited  to  him,  so  that  it  be  established  conclusively  that  he  did 
actually  sign  such  paper.  He  may  have  forgotten  the  fact  of  exe- 
cuting it,  or  it  may  be  a  forgery,  in  either  of  which  contingencies, 
his  conscience  is  not  affected  by  the  error  if  he  makes  one. 

For  the  improper  admission  of  the  copy  of  the  assignment,  etc., 

the  judgment  must  be  reversed  and  a  new  trial  ordered,  costs 

to  abide  event. 

Judgment  reversed  and  new  trial  ordered. 


Yalb.v.  Baeeb. 

AdmniitratoT — <idm>in%8tr<xtor  ds  hanis  non  cannot  have  accounting  by  prede- 
cessor re-opened. 

An  administrator  de  bonis  non  petitioned  for  a  re-settlement  of  the  acoounts  of 
his  predecessors,  who  had  accounted  hefore  the  surrogate. 

Heldf  (1)  that  it  was  no  part  of  the  duty  of  such  administrator  to  cause  a 
le-ezamination  of  the  accounts  of  his  predecessors,  and  (2)  that  as  the  surro- 
gate had  jurisdiction  on  the  accounting,  and  the  errors  suggested  rested  on 
facts  Qot  positively  stated,  were  not  apparent  and  were  denied  by  the 
respondent,  the  surrogate  had  no  power  to  open  his  former  decree. 

Appeal  from  a  decree  of  the  surrogate  of  Monroe  county,  deny- 
ing the  petition  of  Charles  E.  Yale,  administrator,  with  the  will 
annexed,  etc.,  of  Henry  H.  Van  Buren,  deceased,  for  a  re-settle- 
ment of  the  accounts  of  his  predecessors  Jeremiah  S.  Baker,  exec- 
utor, and  George  B.  Sanford  and  Sarah  A.  Van  Buren,  former 
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administrator  and  administratrix  with  the  will  annexed  of  said 
testator. 

The  testator  died  in  1868.  His  will^  in  which  the  abore-named 
executor  was  appointed,  was  duly  proved  and  letters  testamentary 
issned.  Within  a  few  months,  such  executor  was  superseded  and 
letters  of  administration  issued  to  respondents  Van  Buren  and  San- 
ford.  In  October,  1868,  the  executor  had  a  final  settlement  of 
his  accounts  before  the  surrogate.  In  December,  1869,  the  accounts 
of  respondent  Sanford  were  settled,  and  a  decree  of  final  settlement 
entered  by  the  surrogate;  and  in  July,  1871,  the  accounts  of  respond- 
ent Van  Buren  were  settled,  and  a  decree  of  final  settlement  there- 
upon was  entered  by  the  surrogate.  In  March,  1873,  the  appellant 
Yale  was  appointed  administrator,  and  shortly  afterward  petitioned 
that  the  accounts  of  Baker,  Sanford  and  Mrs.  Van  Buren,  and  the 
decrees  settling  them,  be  re-opened.  Various  charges  of  mal-ad- 
ministration  were  made  and  the  usual  yerification  attached  to  the 
petition.     Such  other  facts  as  are  material  appear  in  the  opinion. 

John  Van  Voorhis,  for  appellant.  The  surrogate  had  power  to 
re-open  and  re-settle  the  decrees.  2  B.  S.  (Edm.  ed.)  95,  §  54,  232, 
§8  ;  Decker  v.  Blwood,  3  N.  Y.  Sup.  48;  Sipperly  v.  Caucus,  24  N", 
Y.  46;  Brick's  Estate,  15  Abb.  12;Dobke  v.  McClaren,  41  Barb.  491. 

George  W,  Rawson,  for  respondent  Sanford. 

W,  P.  Chase,  for  respondent  Baker. 

GiLBEBT,  J.  The  accountings  sought  to  be  opened  were  all  had 
before  the  surrogate  who  made  the  order  appealed  from.  It  now 
appears  that  the  inventory  of  the  estate  of  the  decedent  and  most 
of  the  vouchers  filed  in  the  ofiSce  of  the  surrogate,  upon  such 
accountings,  have  been  lost.  It  would  be  a  great  hardship  to 
the  predecessors  of  the  petitioner  to  compel  them  to  account  over 
again  under  such  circumstances,  and  it  is  manifest  that  an  order 
compelling  them  to  do  so  might  work  great  injustice.  Upon  the 
evidence  before  us,  therefore,  we  should  not  be  disposed  to  interfere 
with  the  discretion  exercised  by  the  surrogate  But  we  are  satisfied 
tha^  the  order  should  be  affirmed  upon  the  ground  that  it  is  not 
within  the  province  of  the  petitioner  to  institute  such  a  proceeding. 
An  administrator  de  bonis  non  may  sue  to  recover  goods  unadminis- 


12  FOURTH  DEPARTMENT, 

France  ▼.  Erie  Bailwaj  Co. 

teredy  but  he  has  no  powe^,  nor  is  it  any  part  of  his  duty  to  over- 
haul the  accounts  of  his  predecessors  in  the  trust.  The  latter  are 
liable  only  to  the  creditors  or  next  of  kin.  Nothing  would  be  con- 
cluded or  settled  in  the  surrogate's  court  if  the  role  were  other- 
wise. BeallY.  New  Mexico,  16  Wall.  535;  PoUs  v.  Smith,  3  Rawle^ 
361 ;  Young  v.  KimbaU,  8  Blackf.  167 ;  Marsh  v.  People,  16  111. 
285  ;  Ooodyear  y.  Bloodgood,  1  Barb.  Oh.  617. 

Another  insuperable  obstacle  to  the  maintenance  of  the  petition 
is  that  the  errors  which  it  alleges  would  require  a  mere  reyiew  by 
the  surrogate  of  his  former  decrees.  This  can  be  done  only  by 
appeal.  The  surrogate,  we  think,  acquired  jurisdiction  to  make  the 
decrees.  No  fraud  in  procuring  them  is  aUeged,  and  the  errors 
suggested  rest  upon  facts,  which  are  not  positively  stated,  and  are 
not  apparent  in  the  proceedings.  Moreover,  they  are  positively 
denied  by  the  respondents  and  they  could  be  established  only  by 
extrinsic  proof.  In  such  a  case  the  surrogate  has  no  power  to  open 
a  decree.  BricVe  Estate,  15  Abb.  30 ;  Sipperly  v.  Baucus,  24 
N.  Y.  49  ;  Campbell  v.  Thatcher,  54  Barb.  382;  Becker  v.  Elwood, 
3  N.  Y.  Sup.  48. 

The  order  appealed  from  must  be  affirmed,  with  costs. 

Order  affirmed. 


Peance  v.  Ebib  Railway  Company. 

Highway 9 —  State  may  eonetruct  across  Indian  reservation — JSailroad  erosHngs 

— Negligence  —  evidenee  of. 

Plaintiff's  horse  was  injured  in  consequence  of  a  defect  in  a  railway  where  it 
was  crossed  bj  a  highway.  The  crossing  was  within  the  limits  of  an  Indian 
reservation.  HM,  (1)  (following  (/Meara  v.  Commissioners  ofAUegany,  8  N.  Y. 
Sup.  886),  that  the  State  had  power  to  construct  a  highway  across  an  Indian  res- 
ervation ;  (2)  that  the  railway  company  was  bound  to  keep  the  crossings  of  such 
highway  in  repair  and  was  liable  for  an  injury  caused  by  neglect  to  do  so, 
and  (8)  that  a  presumption  of  negligence  arose  from  the  defect  and  the  fact 
that  an  Injury  was  caused  thereby. 

Appeal  by  defendant  from  a  judgment,  in  favor  of  plaintiff,  of 
the  Oattaraugus  county  court  entered  upon  the  verdict  of  a  jury, 
and  from  an  order  denying  a  new  trial.  The  action  was  brought 
in  a  justice's  court  by  Alonzo  Prance  to  recover  damages  for  an  in- 
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jury  snBtained  by  the  plaintifi's  horse  at  a  highway  crossing  over 
defendant's  railway.  The  injnry  was  in  consequence  of  a  defect 
in  the  planking  between  the  rails^  causing  the  horse  to  stumble. 
The  crossing  was  upon  a  highway  passing  through  the  Cattaraugus 
Indian  reseryation.  The  justice  gave  judgment  for  plaintiff  for  tS6, 
and  an  apx>eal  was  taken  by  defendant  to  the  county  courts  and  a 
new  trial  had  before  a  jury  which  resulted  in  a  verdict  in  favor  of 
plaintiff  for  ISO. 

John  Ua/Mort,  for  appellant.  Defendant  was  not  chargeable  with 
'^^ligcnce,  unless  it  appeared  that  it  had  notice  of  the  defect  caus- 
ing the  injury.  Laws  1850^  chap.  140^  §  28,  subd.  5;  Bellinger  v. 
N.  r.  Cent.  R.  R.  Co.,  23  N.  Y.  42;  RadcUff  v.  Mayor  of  Brook- 
lyn,  4  id.  195,  200;  Attorney- Gen,  v.  ffud.  River  R.  R.  Co,,  1 
Stockt.  526;  Newark  Plank  R.  Co,  v.  Elmer,  id.  760;  Selden  v. 
Del  and  Hud.  Canal  Co,,  29  N.  Y.  634,  642;  Mazetti  v.  N.  Y,  <& 
Harlem  R.  R,  Co.,Z  K  D.  Smith,  98;  Murray  v.  N.  Y.  Cent.  R. 
R.  Co.,  4  Keyes,  274,  278. 

Defendant  owed  plaintiff  no  duty  to  keep  the  highway  in  repair 
upon  the  Indian  reservation.  Shearman  &  Bedf.  on  Keglig.,  §  341, 
note;  New  York  Indians,  5  Wall.  761;  People  v.  Dibble,  16  N.  Y, 
203;  S.  C,  21  How.  (TJ.  S.)  361;  Dole  v.  Irish,  2  Bar.  639;  Fel- 
lows V.  Lee,  5  Den.  628;  Blacksmith  v.  Fellows,  7  N.  Y.  401; 
Kansas  Indians,  5  Wall.  737. 

Ansley  S  Vreelafid,  for  respondent. 

OiiiBBBT,  J.  This  action  is  for  injury  to  a  horse  in  consequence 
of  defendant's  roadway  being  out  of  repair.  Plaintiff  was  crossing 
the  track  where  it  intersects  a  highway  in  Salamanca,  on  the  Cat- 
taraugus Indian  reservation. 

The  power  of  the  State  to  construct  highways  on  Indian  reserva- 
tions is  virtually  afi&rmed  in  CMeara  v.  Commissioners  of  Alle- 
gany, 3  N.  Y.  Sup.  236.  The  right  of  a  railroad  company  to  lay 
its  tracks  across  a  highway  carries  with  it  the  obligation  to  keep 
them  in  repair,  and  if  an  injury  happens  by  reason  of  its  neglect  of 
that  duty  it  is  liable.  A  presumption  of  negligence  arises  from  the 
existence  of  a  defect,  and  the  fact  that  an  injury  was  caused 
thereby.  Wooster  v.  Forty-second  St.,  etc,  R.  R.  Co,,  50  N.  Y.  203. 

The  judgment  and  order  denying  a  new  trial  must  be  affirmed. 

JudgmefU  affirmed. 
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Statute  of  ft'audi— third  person  not  UMe  for  false  representations  affecting 

contract  void  by  —  Da/mages — market  priee. 

S.  agreed  to  sell  plaintiff  a  qaantlty  of  cheese.  The  agreement  was  void  under 
the  statute  of  frauds.  In  consequence  of  the  fraudulent  misrepresentation  of 
defendant  who  caused  S.  to  belieye  that  plaintiff  had  concluded  not  to  take  the 
cheese,  8.  did  not  deliver  it.  Edd  (oyerruling  Benton  v.  Pratt,  2  Wend.  885,  and 
following  Dung  ▼.  Parker,  63  N.  Y.  494),  that  plaintiff  could  not  maintain  an 
action  against  defendant  for  the  damages  resulting  from  the  failure  of  S.  to 
deliver  the  cheese. 

Where  merchandise  sold  has  a  market  price  at  the  place  where  it  is  to  be  deliv- 
ered, in  the  absence  of  a  different  intention  by  the  parties,  that  price  must 
control  in  the  measure  of  damages  for  a  breach  of  the  contract  of  sale,  and 
resort  can  be  had  to  the  price  in  other  places  only  when  there  is  none  at 
the  place  of  delivery. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  in  Allegany  county  by  Herman  Bioe  and 
another  against  Wilbur  J.  Manley  to  recover  damages  for  the  fail- 
ure of  one  Stebbins  to  deliver  cheese  under  a  verbal  agreement  to 
that  effect,  which  failure  was  caused  by  the  false  representations  of 
defendant  made  to  said  Stebbins.  The  circumstances  were  these. 
The  plaintiffs  were  copartners,  transacting  the  business  of  buying 
and  shipping  cheese  from  various  points  in  Allegany  and  Cattarau- 
gus counties  to  New  York  city.  In  July,  1872,  by  a  parol  agree- 
ment plaintiffs  purchased  from  Stebbins  24,000  pounds  of  cheese 
at  eleven  cents  per  pound,  to  be  delivered  at  Oattaraugus  station  on 
the  Erie  railway.  The  cheese  was  purchased  for  the  purpose  of 
shipment  to  New  York  city.  No  part  of  the  purchase  price  was 
paid  and  no  part  of  the  cheese  delivered,  but  it  was  the  intention 
of  both  parties  to  carry  out  the  agreement,  and  it  would  have  been 
carried  out  but  for  the  interference  of  defendant.  He  was  present 
at  the  time  the  agreement  was  made  and  heard  its  terms.  Subse- 
quently, without  the  knowledge  of  plaintiffs  and  with  the  intent 
to  prevent  the  cari*ying  out  of  the  agreement  and  for  the  purpose 
of  becoming  himself  the  purchaser  of  the  cheese,  defendant 
caused  «to  be  sent  to  Stebbins  a  telegram,  reading  as  follows  : 

**If  you  can  sell  the  cheese  do  so.     I  don't  care  for  it"    This 
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was  signed  by  the  name  ^^E.  Bice/' which  it  was  intended  Steb- 
bins  should  understand  to  be  oniB  of  the  plaintiffs.  The  telegram 
also  contained  this  direction :  ^'  Send  by  special  messenger/'  and 
defendant  procured  himself  to  be  made  the  messenger  to  take  it 
to  Stebbins.  After  delivering  it  to  Stebbins  defendant  offered  the 
same  price  for  the  cheese  that  plaintiffs  had  agreed  to  pay^  and 
Stebbins  belieying  such  telegram  to  hare  come  from  plaintiffs 
accepted  the  offer. 

Plaintiffs  were  at  Cattaraugus  station  ready  to  receive  and  pay 
for  the  cheese  at  the  time  it  was  to  be  delivered.  Such  other  facts 
88  are  material  appear  in  the  opinion. 

Gary  A  Jewell,  tor  appellant. 

AngeU  £  Jonesy  for  respondent^  cited  upon  the  question  of  the 
liability  of  defendant,  Benton  v.  Pratty  2  Wend.  386,  388  ;  Snow  v. 
Judsany  38  Barb.  210;  Brown  v.  Hally  5  Lans.  182.  Upon  the 
question  of  the  measure  of  damages,  Durst  v.  Burton,  47  N.  Y 
167 ;  Wemple  v.  Stewart,  22  Barb.  154 ;  Driggs  v.  Dwight,  17  Wend. 
71 ;  Giles  v.  (/Toole,  4  Barb.  261. 

MuLLiN,  P.  J.  The  case  of  Bentmi  v.  Pratty  2  Wend.  385,  la 
decisive  of  this  case,  if  it  has.  not  been  overruled.  In  that  case  it 
was  held  that  where  a  contract  would  have  been  fulfilled  but  for 
the  false  and  fraudulent  representation  of  a  third  person,  an  action 
will  lie  against  such  third  person,  although  the  contract  was  void 
by  the  statute  of  frauds. 

In  Dung  v.  Parker y  52  N.  Y.  494,  it  was  held  that  the  defendant 
who  had  falsely  represented  that  he  had  authority  to  lease  a  store 
to  plaintiff  for  two  years,  in  consequence  of  which  plaintiff  was  put 
to  expense  in  procuring  fixtures  to  fit  it  up,  was  not  liable  for  the 
damages  resulting  from  such  misrepresentation,  the  contract  of 
leasing  being  void  by  the  statute  of  frauds. 

I  am  unable  to  discover  any  difference  in  principle  between  the 
cases  first  and  last  cited.  In  both  the  party  sued  was  acting  as 
agent  for  others.  In  both  he  was  guilty  of  false  representation,  by 
means  whereof  the  plaintiffs  were  injured,  and  in  both  the  contracts 
were  void  by  the  statute  of  frauds. 

If  the  defendant  was  not  liable  in  the  one  case,  he  ought  not  to 
be  held  liable  in  the  other. 
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The  broad  ground  is  taken  by  the  court  of  appeals,  that  whenever 
a  plaintiff  is  bound  to  prove  a  contract  to  entitle  him  to  recover, 
and  that  contract  is  void  by  the  statute  of  frauds,  neither  the  par- 
ties to  it  nor  any  third  person  can  maintain  the  action.  Unless 
there  was  a  contract  between  Rice  and  Stebbins  for  the  sale  and 
purchase  of  the  cheese,  Rice  could  not  be  damnified  by  the  fraudu- 
lent representations  of  the  defendant 

The  learned  judge  who  wrote  the  opinion  in  Dung  v.  Parker 
does  not  allude  to  the  case  of  Benton  v.  Fratt,  supra,  nor  to  any  of 
the  cases  that  follow  it,  or  that  lay  down  the  same  proposition,  not- 
withstanding the  cases  were  cited  by  the  respondent's  oounseL 

Again,  plaintiff  ought  not  to  have  been  allowed  to  prove  the  price 
of  butter  in  New  York,  and  make  that  price  and  the  cost  of  trans- 
portation the  measure  of  damages.  If  property  contracted  to  be 
sold  has  a  market  price  at  the  place  where  it  is  or  is  to  be  delivered, 
that  price  must  control  unless  the  parties  contempkited  a  different 
market,  and  resort  can  only  be  had  to  the  price  at  other  places 
where  there  is  none  at  the  place  of  lielivery.  Durst  v.  Burton,  47 
N.  Y.  167. 

The  referee  has  estimated  the  damages  upon  the  value  of  cheese 
in  New  York.  This  was  erroneous  and  the  judgment  for  that  rea- 
son should  be  reversed. 

Judgment  reversed  and  new  trial  ordered. 


FBA.ZEB  Y.  KiMLEB. 

Negligence —  haree  acetutOTned  to  run  <may  —  TUU — hy  gift  iuffleient  to  euetain 

action  for  lo$s  ofpereonal  property. 

Defendant  left  his  hone,  which  was  accnstomed  to  run  away,  which  fkct  de- 
fendant knew,  in  a  public  street  unhitched  in  charge  of  a  boy  fourteen  yean 
old,  who  was  not  well,  and  incapable  of  managing  the  horse.  The  hone 
took  fright  and  ran  away,  and  run  against  and  fatally  injured  plaintiff's 
horse,  which  was  hitched  in  the  street.  Held,  that  defendant  was  guUty  of 
negligence,  which  rendered  him  liable  for  the  loss  of  plaintiff's  horse. 

The  injured  hone  had  been  given  to  plaintiff  when  he  was  under  age  by  his 
mother,  had  been  used  on  his  mother's  farm,  and  afterward  plaintiff  had 
agreed  to  work  on  the  farm  a  year  after  he  became  of  age  for  the  horse, 
which  he  did.  Edd,  that  plaintiff  had  a  title  in  the  hone  sufficient  to  main- 
tain an  action  for  its  loos. 
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Appeal  by  defendant  from  a  judgment  of  the  county  court  of 
Niagara  county  in  favor  of  plaintiff  entered  upon  the  verdict  of  a 
jury. 

The  action  was  brought  in  a  justice's  court  by  John  J.  Frazer 
against  Christian  Kinder  to  recover  the  value  of  plaintiff's  horse, 
which  was  run  into  and  injured  so  that  he  died  by  defendant's  run- 
away horse.     The  material-  facts  appear  in  the  opinion. 

Murray  it  Ghreene,  for  appellant. 

T.  JS.  BUsworth,  for  respondent. 

MuLLiK,  P.  J.  This  action  was  brought  in  a  justice's  court  to 
recover  the  value  of  a  horse,  of  which  plaintiff  claimed  to  be  the 
owner,  that  was  killed  through  the  negligence  of  the  defendant  in 
allowing  his  horse,  which  was  accustomed  to  run  away,  to  be  in 
the  highway  in  the  city  of  Lockport  unhitched,  and  in  charge  of 
his  (defendant's)  son,  who  was  incapable  to  manage  the  horse,  by 
reason  whereof  the  horse  ran  away,  struck  the  plaintiff's  horse 
with  the  thill  of  the  wagon,  to  which  defendant's  horse  was 
attached,  and  wounded  him  so  that  he  soon  after  died. 

There  was  a  judgment  in  the  justice's  court  in  favor  of  the  plain- 
tiff for  $200  damages  and  $4.50  costs.  The  defendant  apposed  to 
the  county  court  of  Niagara  county  where  the  cause  was  tried  by 
a  jury  and  judgment  rendered  on  a  verdict  in  favor  of  the  plaintiff 
for  $200  damages,  besides  costs.  The  defendant  now  appeals  to 
this  court  from  the  judgment  rendered. 

The  plaintiff,  upon  the  trial,  gave  evidence  tending  to  prove  that 
his  mother  owned  the  mare  from  whom  the  horse  that  was  killed 
was  raised,  and  when  it  was  a  colt  she  gave  the  colt  to  the  plaintiff 
and  it  was  thereafter  called  his.  It  was  occasionally  used  on  the 
farm,  and  when  plaintiff  came  of  age  his  mother  told  him  he  might 
have  the  colt  if  he  would  work  on  the  farm  another  year  after  com- 
ing of  age.    This  he  did. 

Evidence  was  also  given  tending  to  prove  that  the  horse  of  the 
defendant  had  run  away  on  several  occasions,  and  that  at  the  time 
when  the  injury  was  done  to  the  plaintiff's  horse,  the  defendant's 
horse  was  in  the  street  in  charge  of  a  son  of  the  defendant,  a  lad 
of  8)me  fourteen  years  of  age,  who  was  not  in  good  health,  and 
while  the  lad  was  sitting  in  the  wagon  to  which  the  defendant's 
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horse  was  attached,  the  horse  ran  away  and  struck  plaintiff's  Lorse 
in  the  breast  with  the  end  of  one  of  the  shaft's  thills  jcansing  a 
wonnd  which  caused  his  death  in  a  few  hours.  Plaintiff's  horse 
had  been  driyen  to  town  by  his  father,  who  haring  occasion  to  go 
into  a  store,  hitched  the  horse  to  a  post  on  the  margin  of  the  street 
where  it  was  standing  when  wounded. 

On  the  part  of  the  defense,  evidence  was  giyen  tending  to  prove 
that  the  defendant's  horse  had  never  before  run  away,  and  that  on 
the  occasion  in  question,  a  wagon  was  backed  against  defendant's 
wagon,  the  body  of  which  was  not  secured  to  the  running  part  of  it, 
and  the  box  was  forced  forward  against  the  defendant's  horse^  by 
reason  of  which  it  became  frightened  and  ran  away,  and  the  fact 
that  the  box  was  not  fastened  was  not  discovered  until  after  the 
injury. 

The  jury  doubtless  found  the  facts  to  be  as  sworn  to  by  plaintiff's 
witnesses,  and  by  them  negligence  was  clearly  proven. 

It  was  the  duty  of  the  defendant,  knowing  that  the  horse  was 
liable  to  run  away,  to  secure  him  if  he  left  him  standing  in  the 
street,  or  to  put  him  in  charge  of  a  person  capable  of  taking  care 
of  him,  so  as  to  prevent  injury  if  he  should  run.  The  omission  to 
do  so  was  negligence,  for  which  the  defendant  was  liable. 

The  title  of  the  plaintiff  to  the  horse  killed  was  sufficiently  proved. 
The  gift  of  the  colt  by  his  mother  to  him  vested  in  him  the  title. 
Leaving  it  on  the  farm  did  not  defeat  or  impair  the  gift,  as  it  was 
recognized  in  the  family  as  plaintiff's  horse. 

The  subsequent  agreement  between  him  and  his  mother,  that  he 
should  have  the  horse  if  he  would  work  a  year  after  coming  of*  age, 
was  evidence  for  the  jury  on  the  question  whether  there  had  been 
a  gift  of  the  horse.  If  there  was  that  agreement,  it  did  not  impair 
plaintiff's  title.  In  any  view  of  the  case,  the  plaintiff,  being  entitled 
to  the  possession  at  the  time  of  the  injury,  was  entitled  to  recover 
the  value  of  the  horse. 

The  defendant  himself  gave  the  evidence  as  to  the  box  of  the 
wagon  not  being  sufficiently  secure,  and  by  reason  of  such  neglect, 
the  injury  was  caused.  If  the  failure  to  secure  the  box  was  negli- 
gence, and  such  negligence  occasioned  the  injury,  the  plaintiff  was 
entitled  to  insist  upon  it  as  a  ground  of  recovery;  had  the  plaintiff 
offered  such  evidence,  it  might  be  that  the  court  ought  not  to  have 
received  it;  but  that  is  not  the  question.  The  defendant  gave  the 
evidence  and  there  was  no  error  in  charging  that  the  jury,  in  deter- 
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mining  the  question  of  negligence,  might  consider  the  condition  of 
the  wagon  box. 

The  defendant's  coxmsel  insists  that  the  horse  ran  away  becanse 
the  wagon  box  was  pressed  against  him  by  the  man  who  backed  his 
wagon  against  that  of  defendant,  with  snch  yiolence  as  to  break  a 
spoke  and  leave  marks  of  injury  on  the  wagon  of  the  defendant 
Two  witnesses  testify  that  no  marks  were  found  on  defendant's 
wagon  and  the  jury  had  the  right  to  find,  as  they  doubtless  did  find, 
that  the  horse  ran  away  not  by  reason  of  fright  from  the  box  being 
pressed  against  him,  but  because  of  his  own  yicious  propensity  to 
nuL 

The  judgment  is  right  and  should  be  affirmed* 

Jicdgment  affirmed. 


Sands  t.  Bekedigt. 

Fitiae  impriatmanefU— Affray  in  presence  of  magistrate — potoer  to  require  tc 

ouriip  not  limited  to  time  of  pendency  of  affroff, 

A  Justice  of  the  peiioe  in  wlioee  presence  a  man,  with  anger,  threatened  to  and 
did  beat  his  wife»  ordered  him  to  desist,  bat  was  driven  bj  the  man  from 
the  house.  He  returned  to  his  office  and  issued  a  warrant  for  the  arrest  of 
the  man  who  was  brought  before  the  justice  the  next  day  and  required  to 
give  security  for  his  appearance  at  the  next  court  of  sessions,  and  in 
default  of  so  doing,  was  committed  by  the  justice.  Held,  that  the  action 
of  the  justice  was  authorized  by  3  R.  8.  704,  705,  g§  1  and  8,  and  he  was 
not  liable  to  an  action  for  false  imprisonment  therefor. 

The  authority  of  a  magistrate  to  require  security  from  one  making  an  affiray, 
etc.,  in  his  presence,  is  not  limited  to  the  time  of  the  continuance  of  the 
afi&ay,  but  may  be  exercised  after  its  conclusion. 

Appeal  by  plaintiff  from  a  judgment  dismissing  the  complaint 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  in  Monroe  county  by  Patrick  Sands 
against  Elmer  D.  Benedict,  to  recover  damages  for  an  alleged  false 
imprisonment.    The  facts  fully  appear  in  the  opinion. 

TFw.  E.  EdmondSy  for  appellant,  cited  2  Hale's  P.  C.  85,  86,  note 
2;  Baynes  v.  Brewster,  1  Gale  &  Day.  669;  1  Easi  P.  C.  306,  306 ; 
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1  Bu88.  on  Grimes,  599  ;  Ome  of  McKay,  etc.,  5  City  Hall  Bee.  95; 
Taylor  v.  Strong,  3  Wend.  384 ;  Rexi.  Wilkes,  2  Wile.  158. 

W.  P.  Chase  and  B,  L,  Burrows,  for  respondent. 

MTrLLUS",  P.  J.  In  August,  1872,  the  defendant,  a  justice  of 
the  peace  of  the  town  of  Perinton  in  the  county  of  Monroe,  was  in 
the  highway  near  plaintiff's  house  in  said  town,  and  hearing  loud 
and  angry  words  therein,  went  into  the  house  and  found  plaintiff 
in  the  bedroom  where  his  wife  was  sitting.  He  was  drunk.  He 
told  her  he  would  "knock  the  brains  out  of  her  damned  head"  — 
''  knock  her  head  off,''  and  he  struck  her  with  his  fist  on  the  side 
of  the  head.  The  said  justice  ordered  him  to  desist;  the  plaintiff 
said  he  "  would  knock  hell  out  of  her,"  used  profane  and  threaten- 
ing language  toward  the  justice,  and  finally  ordered  him  out  of  the 
house  and  approached  him  to  put  him  out.  The  justice,  fearing  to 
have  a  personal  confiict  with  the  plaintiff,  backed  out  of  the  door, 
having  told  plaintiff  that  he  was  a  justice  of  the  peace  and  had  the 
right  to  require  him  to  keep  the  peace,  and  he  required  him  to  do 
it,  and  if  he  did  not  desist  from  his  yiolence  toward  his  wife  he 
would  haye  him  arrested.  There  was  no  person  present  to  aid  the 
justice  and  he  went  to  his  office  and  there  issued  his  warrant  for  the 
arrest  of  said  plaintiff,  and  the  next  day  plaintiff  was  brought  before 
the  said  justice  and  when  the  warrant  was  read  to  plaintiff,  he 
said  it  was  all  right.  Upon  being  required  to  give  sureties  for  his 
appearance  at  the  next  court  of  sessions  to  be  held  in  and  for  said 
county,  he  refused  to  give  the  same  and  the  justice  thereupon  made 
out  a  commitment  of  the  plaintiff  to  the  common  jail,  there  to 
remain  until  he  gave  the  security  required  or  was  otherwise  dis- 
charged, and  the  plaintiff  was  committed  accordingly.  He  subse- 
quently gave  the  bail  as  required  and  was  discharged,  and  there- 
upon brought  this  action  against  the  justice  for  false  imprison- 
ment. The  cause  was  referred  to  a  referee  who  dismissed  plaintiff's 
complaint,  and  from  that  judgment  plaintiff  appeals. 

The  ground  on  which  the  action  is  sought  to  be  maintained  is 
that  the  justice  had  no  power  to  cause  the  arrest  and  commitment 
of  the  plaintiff  upon  his  own  view,  except  at  the  very  time  of  the 
affray  during  which  violence  was  used  or  threatened,  and  that  the 
arrest  and  commitment  in  this  case  being  a  day  after  the  affray, 
the  justice  had  no  jurisdiction  to  cause  the  arrest,  and  was,  there- 
fore, liable  for  falsely  imprisoning  the  plaintiff. 
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By  section  1  of  chap.  2  of  part  4  of  the  Revised  Statutes  (2  R 
S.  704);  magistrates  are  authorized  to  cause  to  be  kept  all  lawB 
for  the  preservation  of  the  peace,  and  to  require  persons  to  give 
security  to  keep  the  peace  as  provided  in  that  chapter.  Section  8 
(2  R  S.  705)  of  said  chapter  provides  that  "  Every  person  who,  in 
the  presence  of  any  magistrate,  above  specified,  or  in  the  presence 
of  any  court  of  record,  shall  make  any  affray  or  threaten  to  kill 
or  beat  another,  or  to  commit  any  offense  against  his  person  or 
property,  and  all  persons  who,  in  the  presence  of  such  magistrate 
or  court,  shall  contend  with  hot  and  angry  words  may  be  ordered 
by  such  magistrate  or  court  without  any  other  proof  to  give  such  * 
security  as  above  specified,  and  in  case  of  refusal  so  to  do  may  be 
committed  in  like  manner  as  above  provided.'' 

This  case  furnishes  as  forcible  an  illustration  of  the  absurdity  of  a 
construction  of  the  section  cited  that  would  limit  the  power  of  the 
magistrate  to  arrest  upon  view  a  person  committing  a  breach  of 
the  peace  as  can  be  found  in  or  out  of  the  books.  He  finds  a 
drunken  maniac  not  only  threatening  to  kill  his  wife,  but  actually 
using  violence  toward  her — he  is  physically  unable  to  cope  with  the 
offender — he  is  driven  from  the  house,  and  violence  threatened  if 
he  does  not  at  once  leave  it;  there  is  no  one  present  to  make  the 
arrest  or  to  aid  the  oflScer  in  making  it.  The  officer  may  go  before 
another  justice  and  swear  out  a  warrant,  and  then  procure  the 
arrest  and  commitment  of  the  offender.  But  why  not  issue  the 
warrant  himself?  If  he  may  do  it  in  the  moment  of  time  before 
the  affray  ends  without  other  evidence  than  his  own  senses  furnish 
him,  why  may  he  not  do  so  an  hour  or  a  day  after?  During  the 
affray  he  may  be  excited  by  fear  or  passion — the  day  after  he 
would  be  quite  likely  free  from  feelings  that  would  interfere  with 
the  exercise  of  a  sound  and  impartial  judgment. 

I  can  appreciate  the  propriety  of  requiring  a  sheriff  or  constable 
to  make  an  arrest  to  prevent  a  breach  of  the  peace  at  the  very  time 
it  is  being  committed,  but  the  reasons  that  justify  the  limitation 
in  such  a  case  have  no  application  to  an  arrest  by  a  judicial  officer 
charged  with  the  duty  of  compelling  persons  to  keep  the  peace. 

The  referee  has  in  his  opinion  furnished  reasons  for  the  judg- 
ment he  has  rendered,  which  are,  to  my  mind,  sufficient  to  sustain, 
it.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Common  Gcmi&r — receipt  limiting  liability  not  binding  cut  against  carrier^ a 
negligence — Agency — waieer  by  agent  of  carrier  —  Damages — market  miue. 

An  express  company  npon  receiving  goods  for  transportation,  gave  a  receipt 
in  which  it  was  provided  the  company  should  not  be  liable  in  case  of  loss, 
for  over  $50,  unless  the  value  was  therein  stated,  and  not  liable  for  any  loss 
unless  the  claim  therefor  was  made  in  writing  within*  thirty  days,  etc. 
Reldt  that  these  conditions  did  not  limit  the  liability  of  the  company  for 
damages  caused  by  Its  own  negligent  delay  to  deliver  the  goods  sent. 

A  waiver  of  a  condition  of  the  receipt  by  the  express  company's  agent  at  the 
place  where  the  goods  were  sent  from,  Tield  binding  on  the  company. 

The  goods  were  sent  from  S.  where  they  were  manufactured,  and  where  there 
was  a  market  value  therefor,  to  be  delivered  at  C,  where  there  was 
no  market  value.  Held,  that  a  resort  could  be  had  to  the  market  price  at  S., 
to  determine  the  value  of  the  goods. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiffs, 
entered  npon  the  report  of  a  referee. 

The  action  was  brought  in  Onondaga  county  by  Alexander  J. 
Vroman  and  others,  constituting  the  firm  of  Vroman,  Bowers  & 
Co.,  against  the  defendant  aboye  named,  a  common  carrier,  to 
recover  damages  for  the  negligent  delay  of  defendant  in  delivering 
goods  placed  in  its  charge  for  transportation.  The  circumstances 
were  these:  In  1871,  plaintiffs,  Who  do  business  in  Syracuse,  N. 
Y.,  entered  into  a  contract  with  one  Wehe,  a  merchant  of  Chicago, 
HI.,  to  deliver  to  him  on  or  about  the  10th  of  December,  at  his  store, 
in  Chicago,  a  quantity  of  ladies*  shoes.  At  that  time,  eight  days 
was  a  reasonable  time  within  which  to  transport  such  goods  by 
express  from  plaintiffs'  place  of  business  in  Syracuse,  to  that  of 
Wehe  in  Chicago.  For  the  purpose  of  carrying  out  their  agree- 
ment, on  the  2d  of  December,  plaintiffs  delivered  to  defendant  at 
Syracuse,  the  goods  contracted  for  directed  to  Wehe,  and  defendant 
undertook  to  transport  them  to  Chicago  and  deliver  them  to  Wehe. 
At  the  time  of  receiving  the  goods,  defendant's  agent  gave  to  plain- 
tiffs a  receipt  therefor,  containing  among  other  stipulations  and 
conditions,  designed  to  exonerate  defendant  from  its  ordinary  liabil- 
ity as  common  carrier,  the  following: 

'^  Nor  shall  this  company  be  liable  for  any  loss  or  damage  of 
any  box,  package,  or  thing,  for  over  $50,  unless  the  just  and  true 
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Talne  thereof  is  herein  stated;  nor  upon  any  property  or  thing 
unless  ptoperly  packed  and  secured  for  transportation,  nor  upon 
any  fragile  fa1;>rics9  unless  so  marked  upon  the  package  contain- 
ing the  same,  nor  upon  any  fabrics  consisting  of  or  contained  in^ 
glass.  This  company  shall  not  be  liable  for  any  loss  or  damage 
unless  the  claim  therefor  shall  be  made  in  writing  within  thirty 
days  from  the  accruing  of  the  cause  of  action,  in  a  statement  to 
which  this  receipt  shall  be  annexed.  The  party  accepting  this 
receipt  hereby  agrees  to  the  conditions  herein  coni^ined.  For  the 
company,  Perkins,  agent."  The  value  of  the  goods  was  not 
stated  in  the  receipt. 

The  defendant  did  not  ofFer  to  deliver  the  goods  to  Wehe  until 
the  1 9th  day  of  December,  when  Wehe  refused  to  receive  them  in 
oonsequence  of  their  late  arrival,  and  to  pay  the  price  agreed 
to  be  paid  by  him  to  plaintiffs  therefor.  The  goods  were  returned 
to  plaintiffs,  who  paid  the  charges  for  transportation  thereupon. 

During  the  time  the  goods  were  delayed  id  Chicago  and  being 
returned  plaintiffs  had  various  interviews  with  the  agent  of  defend- 
ant at  Syracuse  for  the  purpose  of  obtaining  a  settlement  of  their 
loss,  and  negotiations  were  pending  for  a  settlement  over  two 
months,  but  no  written  notice  of  loss  with  the  receipt  attached  was 
ever  presented. 

At  the  time  of  the  offer  to  deliver  the  goods  to  Wehe  in  Chicago 
there  was  no  demand  for  such  goods  in  that  market.  The  price 
agreed  to  be  paid  by  Wehe  for  all  the  goods  sent  was  $723,  and 
expenses  of  transportation.  The  best  price  plaintiffs  could  obtain 
for  the  goods  after  their  return  to  Syracuse  was  $510.  The  differ- 
ence between  the  two  amounts  added  to  the  sums  paid  by  the 
plaintiffs  for  transportation  was  awarded  by  the  referee  as  damages. 

Boioefij  Rogers  &  Locke,  for  appellant.  Plaintiff  had  not  title 
sufficient  to  maintain  the  action.  P^le  v.  ffaynes,  14  Wend. 
546;  Badgers  v.  Fhittips,  40  K  T.  519;  Cross  v.  (yDonndl,  44  id. 
661.  Compliance  with  the  condition  of  the  receipt  was  essential 
to  the  maintenance  of  the  action.  Belger  v.  Dinsmore,  51  "N.  Y. 
166.  The  agent  could  not  waive  the  condition.  Lampkin  v.  West 
Assur.  Co.,  13  IJpp.  Can.  (Q.  B.)  237.  The  measure  of  damages 
was  erroneous.  Ingledew  v.  Northern  B.  B.  Co.,  7  Gray,  86;  Smith 
T.  JV.  H.  <§  Northampton  B.  B.  Co.,  12  Allen,  531;  Ward  v.  N.  Y. 
Cent.  B.  B.  Co.,  47  N.  Y.  29.    Under  the  contract  the  recovery 
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conld  not  exceed  $50.  Lawrence  v.  N.  Y.y  Prov.  S  B.  R.  R. 
Go.y  36  Oodh.  63;  WetuU  y.  DiMtnore,  9  Alb.  L.  J.  358;  Belgm*  y. 
Dinsnwre,  supra. 

Thomas  Byrne  and  Huni  &  Weaver j  for  respondents. 

GiLBBBT,  J.  The  Teferee  held  correctly  that  the  title  to  the 
goods  remained  in  the  plaintiffs.  There  is  no  OTidence  justifying 
an  inference  that  the  property  had  passed  to  the  buyer. 

The  action  being  one  for  negligence^  in  not  delivering  the  goods 
within  a  reasonable  time,  in  other  words,  for  a  breach  of  duty  on 
the  part  of  the  def endants,  and  not  for  a  loss  of,  or  damage  done 
to  the  goods,  the  stipulation  contained  in  the  receipt  taken  by 
the  plaintiff,  upon  the  delivery  of  the  goods  to  the  defendant,  lim- 
iting the  amount  to  be  recovered,  and  the  time  for  commencing 
the  action,  do  not  apply  to  this  cajse,  Westcott  v.  Fargo,  6  Lans. 
319.  Moreover,  there  was  a  complete  waiver  of  the  latter  stipula- 
tion, arising  from  tiie  negotiations  which  took  place  after  the  non- 
delivery of  the  goods,  by  the  defendants.  The  case  discloses  no 
lack  of  authority  in  Higgins  to  bind  the  defendants.  He  was  their 
general  agent,  held  out  to  the  world  as  such,  and  it  was  quite  in 
accordance  with  the  usual  functions  of  such  agents  to  conduct  such 
negotiations.     We  must,  therefore,  give  his  acts  a  binding  effect. 

The  rule  of  damages  was  correct.  Ordinarily,  damages  in  cases 
like  this  are  fixed  by  the  market  value  at  the  place  of  delivery. 
But  there  are  exceptions  to  the  rule,  and  this  case  presents  one  of 
them.  The  evidence  shows  with  reasonable  certainty  that  the 
goods  had  no  market-value  in  Ohicago.  The  place  of  manufacture 
was,  therefore,  properly  resorted  to  for  the  purpose  of  determining 
the  value  of  the  goods.  Sedgw.  on  Dam.  (6th  ed.)  334,  426,  583, 
and  notes. 

The  judgment  must  be  ai&rmed. 

Judgment  affirmed. 
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Obeek  v.  Skeel. 
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Agency — evidefiee  of^-eigning  corUraet  cu  "  agent. 

in  an  action  against  C.  S.  and  otheTB  upon  a  note  signed  thus :  "  W.  S.,  agent," 
It  was  alleged  that  the  nota  was  nutde  by  G.  S.  by  W.  S.,  her  agent.  ffMy 
that  it  was  competent  for  plaintiff  to  show  that  C.  S.  was  the  party  for  whose 
benefit  the  note  was  made. 

It  seems  to  be  settled  that  where  the  person  signing  his  name  with  the  word 
"agent"  added,  is,  in  fact,  the  agent  of  the  principal  and  the  writing  is  ex- 
ecuted in  the  coarse  of  the  business  of  such  agency,  the  principal  is  bound 
by  a  contract  so  Signed.    DeWUt  t.  WaUan,  9  N.  T.  671,  doubted. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintifl,  en- 
tered upon  the  Tordict  of  a  jury. 

The  action  was  brongjit  in  Onondaga  oonniy  by  Thomas  D.  Green 
against  Oalista  Skeel  as  maker  and  Albert  Skeel  and  Charles  W. 
Skeel  as  indorsers  of  a  promissory  note  reading  as  follows  : 

"  Summit  Statioist,  Apra  21,  1873. 

''  Fonr  months  after  date,  I  promise  to  pay  to  the  order  of  Albert 
Skeel,  three  hundred  dollars  at  the  Syracuse  National  Bank,  yalue 
received  with  interest. 

"•300.00-  William  Skbbl,  AgL'' 

It  was  claimed  by  the  indorsers,  who  alone  answered,  that  the  word 
"  Agt"  was  added  after  they  had  indorsed  the  note,  and  evidence 
was  given  to  sustain  and  to  contradict  that  allegation.  Evidence 
was  also  introduced  on  the  part  of  plaintiff  to  show  that  William 
Qkeel  was,  at  the  time  the  note  was  given,  conducting  business  as 
the  agent  of  the  defendant  Galista  Skeel,  who  was  his  wife.  This 
was  objected  to  by  defendants  but  was  allowed  by  the  court.  Such 
other  facts  as  are  material  appear  in  the  opinion. 

W.  ff.  Warren  and  JT.  BaUard,  for  appellants,  cited  De  Witt  v.  Wdl- 
tony  9  N.  T.  671 ;  Pt^mpeUy  v.  Phelps,  40  id.  67 ;  Story  on  Agency, 
§  147 ;  2  Kent's  Com.  (9th  ed.)  852  ;  Tbwnsend  v.  Hubbard,  4  HiU, 
351. 


Andrew  J7.  Oreen,  for  respondent. 
Vol.  V,  N.  T.  Rbp.  —  4 
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M.VLLIN,  P.  J.  The  defendants  are  sued  as  indorsers  of  a  note 
purporting  to  be  be  made  by  William  Skeel,  agent,  for  the  sum  of 
$300,  payable  in  four  months  at  the  Syracuse  National  Bank,  and 
dated  April  21,  1873.  The  defense  is  that  since  the  making  and 
indorsing  of  said  note,  the  word  ^' Agt."  has  been  added  to  the 
name  of  William  Skeel,  and  that  it  was  not  on  the  note  when  in- 
dorsed by  the  defendants. 

On  the  trial  William  Skeel  was  called  and  examined  as  a  witness 
on  the  part  and  behalf  of  the  plaintiff  and  testified  in  substance 
that  his  wife  Galista  Skeel,  at  the  date  of  said  note,  was  doing  busi- 
ness in  her  own  right  at  Summit  Station,  where  the  note  is  dated, 
that  he  was  acting  for  her  as  her  agent,  and  the  note  was  made  in 
such  business  and  had  the  word  ''  agent "  annexed  to  his  name  when 
it  was  indorsed  by  the  defendants.  The  defendants  were  examined 
and  testified  that  the  word  ^^Agt."  was  npt  on  the  note  when  indorsed 
by  them,  and  they  did  not  know  that  Calista  was  carrying  on  busi- 
ness of  any  kind  when  the  note  was  indorsed  by  them.  The  jury 
rendered  a  verdict  for  plaintiff  for  the  amount  of  the  note  and  inter- 
est, on  which  judgment  was  entered  and  the  defendants  appeal. 

The  yerdict  established  conclusively  that  the  note  was  made  by 
Skeel  as  agent  for  his  wife,  and  that  the  word  "  Agt "  was  on  it 
when  it  was  indorsed  by  defendant*. 

It  was  competent  for  the  plaintiff  to  show  that  Mrs.  Skeel  was 
the  party  for  whose  benefit  the  note  was  made  and  indorsed.  Obfo- 
man  v.  First  J^cU,  Banhof  Elmira,  53  N.  Y.  388;  Story  on  Agency, 
§155. 

It  is  difficult  to  reconcile  the  cases  so  as  to  ascertain  with  certainty 
when  a  principal  is  bound  by  a  writing  executed  by  a  person  who 
signs  the  same  as  agent.  But  it  seems  to  be  pretty  well  settled  that 
when  the  person  signing  his  name  with  the  word  ^^agenf  added, 
is  in  fact  the  agent  of  the  principal,  and  the  writing  is  executed  in 
the  course  of  the  business  of  such  agency,  the  principal  is  bound  by 
a  contract  signed  with  the  agent's  name,  with  the  word  ^'agenf 
added. 

This  position  is  at  war  with  the  ruling  in  the  case  of  De  Witt  v. 
Walton,  9  N.  Y.  571;  but  that  case  has  not  beqn  followed,  if  it  is 
to  be  understood  as  deciding  that  the  principal  is  not  bound  in  any 
case  by  a  writing  signed  by  the  "  agent,"  in  his  own  name,  with  the 
word  '^  agent "  added.  It  is  possible  that  a  different  conclusion  would 
have  been  arrived  at  in  that  case  had  it  been  alleged  and  proved 
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that  the  person  signing  the  note  was  the  agent  of  the  defendant  in  the 
business  of  publishing  ''The  Churchman,''  and  that  the  notes  were 
giyen  in  the  course  of  that  business;  but  the  principal  difficulty  in 
the  mind  of  Oardi^eb,  C.  J.,  was  that  the  contract  did  not  on  its 
face  purport  to  be  fche  contract  of  the  defendant.  If  that  was  essen- 
tial, no  proof  could  have  been  given  that  would  charge  the  defendant. 

If  Mrs.  Skeel  was  not  bound  by  the  note,  the  addition  of  the 
word  ''agt."  to  the  husband's  name  did  not  affect  the  liability  of 
any  party  to  the  note;  Skeel  was  in  that  event  maker  and  person- 
ally liable  as  such. 

The  judgment  is  right  and  must  be  affirmed. 

Judgment  affirmed. 


Mabbben  t.  Cobnbll. 

Mortgage  on  eantMocA — omUHon  from   copy  re-JUed  d^f  ttatement  ihomng 
interest — evbeequent  fling  of  statement — Bona  fide  purchaser, 

A  copy  of  a  mortgage  on  a  canal-boat  was  filed  in  the  auditor's  office,  Septem 
ber  22, 1870.  Another  copy  without  any  statement  ei^hibiting  the  interest 
of  the  mortgagee,  was  filed  September  20, 1871 .  A  third  copy  with  such  state- 
ment was  filed  September  14, 1872.  Held,  that  under  the  statute  (Laws  of 
1864,  chapter  412)  the  mortgage  was  invalid,  by  reason  of  the  omission  of 
the  statement  exhibiting  interest,  against  a  purchaser  in  good  faith  for  value 
in  August,  1872,  and  the  invalidity  was  not  cured  by  the  subsequent  filing 
of  such  statement.  Notice  of  the  existence  of  the  mortgage  without  notice 
of  the  amount  due  thereon  would  not  make  the  purchase  one  makt  fidee. 

C.  converted  the  boat.  The  owner  obtained  Judgment  against  C.  therefor 
which  C.  paid.    Held  a  purchase. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendants,  in  an 
action  tried  by  the  court  without  a  jury. 

The  action  was  brought  in  Oswego  county,  by  Linus  P.  Marsden 
against  Thomas  Cornell  and  John  Costello,  to  obtain  the  possession 
of  a  canal-boat  which  plaintiff  claimed  as  mortgagee.  The  mort- 
gage was  given  by  one  L.  Carvey,  who  purchased  the  boat  of  plain- 
tiff, and  a  copy  was  filed  in  the  office  of  the  auditor  of  the  canal 
department,  September  22,  1870.  Subsequently  Oarvey  sold  the 
boat  to  one  Willis  S.  Nelson,  who  took  it  subject  to  the  mortgage 
which  he  agreed  to  pay.    While  being  towed  by  a  steamboat  belong- 
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ing  to  defendant  Cornell,  in  NoYember,  1871^  the  canal-  boat  was 
sunk,  and  defendant  Gomel]  raiBod  and  repaired  it;  bnt*Nelson 
refused  to  receive  it  and  brought  an  action  against  Cornell  for  the 
value  of  the  boat. 

On  the  20th  of  September,  1871,  plaintiff  filed  another  copy  of 
the  mortgage  in  the  auditor's  office;  but  no  statement  of  plaintiff's 
interest  was  contained  therein,  or  annexed  thereto,  or  filed  therewith. 
In  May,  1872,  Cornell  offered  judgment  for  a  sum  believed  to  be  equal 
to  the  value  of  the  boat  when  sunk,  which  was  accepted  by  Nelson, 
and  judgment  entered  against  Cornell,  which  was  afterward  sat- 
isfied by  him  in  good  faith.  He  subsequently  sold  the  boat  to 
defendant  Costello.  Such  other  facts  as  may  be  material  appear  in 
the  opinion. 

Sanders  d  Baldmn,  for  appellant,  as  to  the  validity  of  the  fil- 
ing, cited  Nmoell  v.  WaT^ner,  44  Barb.  258;  Swift  v.  Hart,  12 
id.  531. 

Benedict^  Taft  &  Benedict,  for  respondents. 

Gilbert,  J.  We  are  of  opinion  that  the  appellant's  mortgage 
ceased  to  be  valid  as  against  the  respondents,  for  the  reason  that 
the  copy  thereof  which  was  filed  in  the  office  of  the  auditor  of  the 
canal  department  September  20,  1871,  was  not  accompanied  by  a 
statement  exhibiting  the  mortgagee's  interest  in  the  mortgaged 
property,  as  required  by  section  3  of  the  statute  relating  to  the 
registry  of  liens,  etc.,  on  canal-boats,  passed  April  28,  1864.  Laws 
1864,  chap.  412.  * 

A  copy  of  the  mortgage  was  first  filed  September  22,  1870. 
Another  copy,  without  any  statement,  exhibiting  the  interest  of 
the  mortgagee,  was  filed  September  20,  1871^  and  another  copy, 
together  with  the  requisite  statement,  was  filed  September  14, 1872. 
The  respondents  respectively  became  purchasers  on  or  prior  to 
August  14,  1872. 

It  is  urged  on  behalf  of  the  appellant,  that  the  filing  of  a  copy  of 
his  mortgage  September  20,  1871,  may,  as  to  the  subsequent  pur- 
chasers, be  treated  as  an  original  filing.  The  remark  of  the  learned 
justice  who  delivered  the  opinion  of  the  court  in  Swift  v.  Hart,  12 
Barb.  531,  would  seem  to  support  this  view,  although,  in  that  case, 
the  mortgage  was  refiled  with  a  statement  of  the  mortgagee's 
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interest  before  the  adverse  claim  accrued.  What  would  have  been 
the  decision  of  the  court  if  such  refiling  had  not  been  accompanied 
bj  the  requisite  statement  of  the  mortgagee's  interest  can  only  be 
conjectured.  I  am  not  aware  that  the  remarks  of  the  learned  jus* 
tioe  in  Swift  t.  Sari  have  ever  been  approved.  On  the  contrary, 
the  subsequent  decisions,  so  far  as  they  bear  on  this  question,  seem 
to  be  contrary  to  the  views  there  expressed.  Thompson  v.  Van 
VeehHn,  5  Abb.  476;  S.  0.,  27  N.  Y.  583;  Bly  v.  Camtey,  19  id. 
498;  Fort^r  v.  Parmeiy,  52  id.  188;  NeweU  v.  Warner,  44  Barb. 
265;  S.-  0.,  44  N.  Y.  248. 

These  authorities  sustain  the  proposition  that  the  mortgage  must 
be  filed,  and  then  it  must  be  refiled  within  thirty  days  of  the 
expiration  of  a  year  from  the  time  it  was  filed,  and  that  if  not  filed, 
or  if,  after  having  been  filed,  it  is  not  refiled  within  the  time 
specified,  it  ceases  to  be  valid  as  against  creditors  generally,  and  as 
against  bona  fide  purchasers,  subsequent  to  the  omission  to  refile. 
The  language  of  the  statute  also  is  too  plain  to  admit  of  any 
question.  It  provides  that  '^ every  mortgage  filed,  etc.,  shall  cease 
to  be  valid,  etc.,  after  the  expiration  of  07ie  year  from  the  filing 
thereof  unless  within  thirty  days  next  preceding  the  expiration  of 
the  said  term  of  one  year,  a  true  copy  thereof,  together  with  a  state- 
ment, etc.,  shaU  be  again  filed,^'  This  language  needs  no  interpre- 
tation. It  would  be  a  perversion  of  it  to  hold  a  refiling  to  be  an 
original  filing,  and  it  would  in  effect  render  inoperative  one  of  the 
conditions  to  the  validity  of  the  security,  viz.,  the  refiling  with  a 
statement  of  the  mortgagee's  interest,  and  thus  the  mortgage  might 
be  perpetually  kept  on  foot  by  virtue  of  the  misnomer  of  calling  a 
refiling  an  original  filing.  It  is  sufficient  to  say  that  the  statute 
does  not  permit,  but  plainly  protects,  creditors  and  purchasers 
against  any  such  evasion  of  its  salutary  purpose  for  preventing 
fraud.  The  appellant's  mortgage  was  filed.  It  was  also  refiled,  but 
the  latter  act  was  not  accompanied  by  the  statement  of  the  mort- 
gagee's interest,  which  the  statute  requires.  By  reason  of  that 
omission  it  '^ceased  to  be  valid"  as  against  the  respondents,  if  they 
were  bona  fide  purchasers. 

That  they  were  such,  we  think  is  clear.  Cornell  was  sued  in 
trover  for  the  value  of  the  boat  by  Nelson,  the  owner.  Judgment 
was  recovered  against  him  for  such  value.  He  paid  the  judgment 
and  retained  the  boat.  Immediately  afterward  he  sold  the  boat  to 
his  co-respondent,  and  took  back  a  mortgage  for  part  of  the  price. 
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The  payment  of  the  judgment  tranflfeired  the  title  of  the  boat  to 
Oomell,  and  aB  snch  transfer  waa  effected  while  the  mortgage  of 
the  appellant  was  invalid,  the  title  thns  acquired  could  not  be 
affected  by  the  mortgage,  unless  the  transferee  had  notice  of  its 
existence.  The  uncontradicted  evidence  disproves  notice,  and  even 
notice  of  the  existence  of  the  mortgage,  without  notice  of  the 
amount  due  thereon,  would  not  make  the  purchase  one  inala  fide. 
Beers  v.  Waierbury,  8  Bos.  41L  It  is  begging  the  question  to  say 
that  Nelson's  interest  in  the  boat  was  subject,  as  between  him  and 
the  appellant,  to  the  mortgage,  and,  therefore,  he  had  no  power  to 
transfer  any  greater  interest.  The  statute,  which  made  the  mort- 
gage invalid  as  against  the  respondents,  gave  him  the  power  to 
transfer  the  boat  to  them,  divested  of  the  lien  of  the  mortgage. 
That  was  necessarily  the  legal  effect  of  the  transaction. 

The  foregoing  remarks  require  an  affirmance  of  the  judgment 
without  adverting  to  the  other  question  presented.  We  shall 
therefore  express  no  opinion  upon  them. 

The  judgment  must  be  affirmed.        * 

Judgment  affirmed. 


Tripp  v.  Pulvbr. 


Action — form  of — when  mcUTUainabU  for  conversion — Atnendmeni — when 

allowed  est  trial — wfien  on  appeal — Evidence. 

Plaintiff,  who  owned  a  horse,  was  asked  bj  defendant's  agent  the  price  of  the 
hone,  and  he  said  $140.  After  some  negotiation  the  horse  was  purchased 
and  delivered  to  defendant's  agent,  and  $40  paid  plaintiff.  After  delivery 
plaintiff  demanded  the  balance,  $100,  of  defendant,  who  then  claimed  that  the 
price  agreed  upon  was  $40.  Plaintiff  then  tendered  defendant  the  $40 
received,  and  demanded  back  the  horse.  Held,  that  plaintiff  was  entitled 
to  bring  action  for  the  conversion  of  the  horse. 

A  demand  was  not  alleged  in  the  complaint,  bat  was  proved  on  the  trial. 
J?i^,that  no  surprise  being  shown,  the  court  could,  at  trial,  allow  an  amend- 
ment to  conform  to  the  proof,  and  if  not  then  made,  the  court,  on  appeal, 
could  allow  it.  Held,  also,  that  it  was  not  error  to  allow  proof  of  the 
demand. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  verdict  of  a  jury. 
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The  action  was  brought  in  Onondaga  county  by  Daniel  Tripp 
against  German  W.  Pulyer  to  reoover  for  the  alleged  wrongful 
conYersion  of  a  horse.  The  necessary  facts  fully  appear  in  the 
opinion* 

Isaac  D.  Oarfield,  for  appellant  Trover  cannot  be  maintained 
in  this  case.  Chapman  y.  Laihrqp,  6  Cow.  110;  2  Kent's  Com. 
(10th  ed.)  693;  SmUh  v.  Lynes,  3  Sandf.  203,  208;  Lupin  v.  Jfarw, 
6  Wend.  77;  Furniss  v.  Hone,  8  id.  247,  266;  People  v.  ffaynes, 
14  id.  546;  Hussey  v.  Thornton,  4  Mass.  406;  Carleton  v.  Sumner, 
4  Pick.  516;  Cross  v.  Peters,  1  Greenl.  376;  Conyers  v.  JSnnis,  2 
Mason,  236;  Bowley  y.  Bigdow,  12  Pick.  307.  The  demand  not 
being  alleged  could  not  be  proved.  Bristol  y.  Bens,  <t  8,  B.  R* 
Co.,  9  Barb.  158;  Allen  v.  Patterson,  7  N.  Y.  476,  478;  Van  Do 
Sande  y.  Ball,  13  How.  458,  460. 

Wm,  C.  Buyer,  for  respondent. 

MuujK,  p.  J.  The  plaintiff  brings  this  action  to  recoyer  tlie 
yalue  of  a  horse  which  it  is  alleged  the  defendant  conyerted  to  his 
own  use.  The  plaintiff  was  examined  as  a  witness  in  his  own 
behalf  and  testified  that  in  March,  1873,  he  drove  his  horse  into 
Syracuse  with  a  load  of  hay,  and  while  standing  with  his  load  in 
the  hay  market  he  was  applied  to  by  one  Poutry  to  know  whether 
he  would  sell  one  of  the  horses.  Poutry  had  been  requested  by 
defendant  to  find  him  a  horse  to  use  on  his  farm,  and  Poutry  made 
the  inquiry  on  behalf  of  defendant.  The  plaintiff  told  him  the 
price  was  $140,  and  after  some  negotiation  the  horse  was  purchased 
and  delivered  to  defendant's  agent.  The  defendant  paid  him  $40 
toward  the  price,  and  after  the  delivery  plaintiff  called  for  the  bal- 
ance of  the  price  and  was  told  that  the  price  was  $40,  and  that 
sum  had  been  paid.  He  then  tendered  back  the  amount  received 
and  demanded  the  horse,  and  the  demand  not  being  complied  with 
he  brought  this  action. 

On  the  part  of  the  defendant  evidence  was  given  t  nding  to 
prove  that  the  price  demanded  and  agreed  to  be  paid  for  the  horse 
was  $40,  and  that  it  was  in  fact  worth  no  more  than  that  sum. 
The  jury  found  a  verdict  for  the  plaintiff  for  $147.75,  and  judg- 
ment was  entered  for  that  sum  and  from  it  the  defendant  appeals. 

The  principal  ground  relied  upon  for  a  reversal  of  the  judgment 
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is  that  the  horse  having  been  delivered  without  exacting  payment 
of  the  whole  purchase-money  the  only  remedy  of  the  plaintiff  was  an 
action  for  the  balance  of  the  price.  I  cannot  agree  with  the  counsel 
that  the  rule  of  law  thus  put  forward  applies  to  the  case  before 
us.  There  is  no  doubt  that  where  a  contract  of  sale  and  purchase 
is  made^  and  the  property  is  absolutely  delivered  without  demand- 
ing the  price,  the  sale  is  completed;  the  title  passes  and  the  remedy 
of  the  seller  is  an  action  for  the  price.  But  in  this  case,  if  the 
plaintiff  is  believed,  and  the  jury  has  believed  him,  there  never 
was  an  agreement  to  sell,  the  minds  of  the  parties  never  met  as  to 
price,  and  a  delivery  under  such  circumstances  did  not  divest  the 
plaintiff's  title. .  But  had  there  been  a  meeting  of  minds,  and  the 
defendant  allowed  to  have  possession  for  a  short  time  without  an 
intention  to  deliver  absolutely,  the  plaintiff  might,  on  refusal  of  the 
purchaser  to  pay  the  price,  return  what  had  been  paid  and  recover 
his  ho;*8e.  Morgan  v.  Qregg,  46  Barb.  183.  It  cannot  be  seriously 
claimed  that  the  plaintiff  intended  to  part  with  the  title  to  the 
horse  until  he  was  paid  what  he  understood  was  the  price  to  be 
paid  therefor. 

It  is  further  insisted  that  the  action  is  trover,  and  that  it  will 
not  lie  under  the  proof  in  this  case  without  a  demand  and  refusal 
being  alleged  in  the  complaint  and  proved.  Such  is  doubtless  the 
rule  where  the  defendant  comes  lawfully  into  possession  of  the 
property  alleged  to  be  converted  as  the  defendant  did  in  this  case. 
A  demand  was  proved  oh  the  trial,  but  it  was  not  alleged  in  the 
complaint.  It  was  competent  for  the  court  to  allow  an  amendment 
of  the  complaint  at  the  trial,  the  defendant  not  showing  that  he 
was  taken  by  surprise,  and  although  an  amendment  was  not  actually 
made  it  is  our  duty  to  allow  it  now  to  be  made.  It  was  not  error 
to  allow  the  proof  of  the  demand.  We  must  assume,  in  support  of 
the  judgment,  that  the  offer  to  return  was  not  made  until  after 
suit  brought.  If  the  defendant  wished  to  avoid  this  assumption  he 
should  have  made  it  clear  on  the  trial  that  the  offer  was  made 
before. 

The  judgment  must  be  affirmed. 

JudmnerU  affirmed. 
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Olabk  y»  Pboplb. 

Crimindl  evidence — hurglary — pa/rties  connected  in  the  commiesion  of  offenee. 

Evidence  that  burglara*  tools,  foand  at  the  place  where  the  burglary  waa  com- 
mitted, were  made  for  another  Jointly  indicted  with  prisoner  for  the  burglary 
and  shown  to  be  connected  with  the  prisoner  in  its  commission,  Jield  admis- 
aiblfl  to  pioTe  ihe  guilt  of  the  piisoner. 

Erbob  to  the  Erie  sessions  to  reyiew  the  conviction  of  the 
plaintiff  in  error,  William  Olark. 

The  plaintiff  in  error  was  jointly  indicted  with  one  Taylor  for  a 
burglary  committed  in  April,  1873.  The  prisoners  demanded  sepa- 
rate trials.  Taylor  was  Ibrst  tried  and  convicted.  On  the  trial  of 
plaintiff  in  error  witnesses  were  called  on  behalf  of  the  people  to 
identify  certain  tools  found  in  the  place  where  the  burglary  was 
committed  and  to  testify  to  the  fact  that  Taylor  ordered  the  tools 
at  their  establishment.  Such  other  facts  as  are  material  appear  in 
the  opinion. 

Cook  S  Fitzgerald,  for  plaintiff  in  error. 

B$fy\  H.  WiUiamSf  district  attorney,  for  the  people. 

Gllbbbt,  J.  The  evidence  that  the  burglarious  implements 
found  at  the  place  of  the  burglary  were  made  at  Rochester  for 
Taylor  was  not  only  relevant  but  very  pertinent  evidence  to  prove 
the  guilt  of  the  prisoner,  if  the  prosecution  gave  other  evidence 
sufficient  to  connect  the  prisoner  with  Taylor  in  the  commission  of 
ihe  crime.  Evidence  to  prove  such  connection  between  the  pris- 
oner and  Taylor  was  given  by  the  prosecution,  and  it  was  submitted 
to  the  jury.    No  exception  was  taken  to  the  charge  of  the  court 

We  cannot  consider  the  question  whether  the  evidence  was  suffi- 
cient to  implicate  the  prisoner,  for  it  does  not  appear  that  ttU  the 
testimony  given  on  tiie  trial  is  before  us.  The  conviction  must  be 
affirmed* 


OonvicHon  ajirmed* 


Vol.  V,  N.T.  Ebp.  — 6 
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CoLHAN^  V.  Shattuck. 

Taxatum^sale  of  land  for  unpaid  taxss— comptroller^ $  dsed^non-retident 
owner— fohattufflcient  description  of  lands  of — TUghwai/  taa^— supervisors^ 
warrant — assessment  roU — assessors^  ajfldamt  of  eerifleoHon  —  assessor  not 
acting — eeriifficate  as  to — presumption  of  performance  of  duty — excessive 
taa — sUght  error  does  not  inmlidaie  assessment. 

In  an  action  to  declare  void  a  Bale  of  lands  of  a  non-resident  owner,  for  the 
non-pajment  of  taxes,  it  was  objected  that  a  highway  tax  was  placed  on  the 
assessment  roll,  hack  of  the  sapendsors'  warrant,  and  was  not  covered  bj 
such  warrant.  Held^  that  the  objection  was  not  tenable.  The  supervisors' 
warrant  cannot,  in  any  case,  refer  to  or  command  the  collection  of  any  tax 
levied  on  the  land  of  a  non-resident,  and  the  statute  requires  only  that  it 
shall  be  annexed  to  the  assessment  roll. 

It  was  also  objected  that  the  tax  was  bcusk  of  %the  assessors'  affidavit,  and 
not  verified  by  such  affidavit.  HM,  that  as  the  commissioners  of  high- 
ways made  the  assessment,  which  was  placed  on  the  roll  after  it  had  left 
the  assessors,  the  assessors  could  not  and  were  not  required  to  verify  it. 

The  lands  assessed  were  designated  as  "  Lot  54,  town  1,  range  3, 150  acres," 
on  the  assessment  roll  of  the  town  of  Portville.  The  lands  were  part  of 
what  are  known  as  the  Holland  Land  Company's  lands,  and  the  townships 
and  ranges,  which  are  accurately  subdivided  into  lots,  are  recognized  by  the 
statutes  of  the  State.  Held,  that  the  tract  was  sufficieiitly  indicated,  and 
all  necessary  particulars  required  by  law  given. 

It  was  objected  to  the  assessment  on  the  roll  of  the  State  and  county  tax  that 
the  assessment  of  the  lot  was  back  of  the  assessors'  affidavit  of  verifica- 
tion, and  not  covered  by  it  Held,  that  the  affidavit  verified  the  whole 
roll,  wherever  written,  and  was  only  required  to  be  o»  the  roll.  Laws  1851, 
chap.  176,  §  8. 

The  affidavit  was  made  by  only  two  asseesorsr  Heid,  sufficient,  and  it  was  not 
necessary  for  the  asseseors  to  make  the  certificate  (required  by  1  R.  S.  894, 
§  30)  to  the  supervisors  of  the  name  of  the  non-acting  assessor  with  the 
cause  of  his  omission  to  act  upon  the  roll  or  attach  such  a  certificate  to  it. 
The  statute  is  satisfied  if  such  certificate  is  sent  contemporaneously  with 
the  roU. 

On  the  roll  produced  two  entire  leaves  preceding  the  last  one  had  been  torn 
out.  Held,  that  if  it  were  necessary  that  the  certificate  should  be  on  the 
roll,  to  support  the  comptroller's  deed,  it  would  be  presumed  to  be  on  the 
leaves  torn  out. 

Two  of  the  returns  of  assessments,  under  which  the  lands  were  sold,  were 
erroneous,  one  being  three  and  the  other  five  cents  too  much.  Held,  insuf- 
ficient to  invalidate  the  title  acquired  under  the  comptroller's  deed. 

Appeal  by  plaintiff  from  a  judgment  dismissing  the  complaint 
in  an  action  tried  by  the  court  without  a  jury. 
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The  action  was  brought  in  Cattaraugus  county,  by  Truman  B* 
Coknan  against  Edwin  R.  Shattuck  and  others,  to  set  aside  a  deed 
from  the  comptroller,  given  after  a  sale  for  unpaid  taxes,  of  certaii. 
lands  to  which  plaintiff  claimed  title,  as  a  cloud  upon  such  title. 
All  the  necessary  facts  will  be  found  in  the  opinion  of  Mr.  Justice 
Lajcont. 

D.  H.  Bolles,  for  appellant.  No  presumption  exists  in  favor  of 
the  validity  of  an  official  act  or  its  preliminaries,  by  which  title  is 
divested  from  one  person  and  vested  in  another.  Jackson  v.  Shep- 
ard,  7  Cow.  88;  Bunner  v.  Eastman,  60  Barb.  639;  Varick  v.  Tail- 
man,  2  id.  113;  Striker  v.  Kelly,  2  Den.  323;  Beekman  v.  Bigham, 
5  N.  Y.  366.  Every  preliminary  must  be  strictly  complied  with. 
Rea  V.  McEachron,  13  Wend.  466;  Ford  v.  Wahworth,  16  id.  450; 
Jackson  v.  Esty,  t  id.  148;  Bloom  v.  Burdick,  1  Hill,  141;  Atkins 
V.  Kinnan,  20  Wend.  241;  Sharp  v.  Speir,  4  Hill,  76;  Sharp  v. 
Johnson,  id.  92;  Adriance  v.  McCafferty,  2  Robt.  163;  TaUman  v. 
White,  2  N.  Y.  66;  Smith  v.  Randall,  3  Hill,  495;  Van  Rensselaer 
V.  Wiibeck^  7  N.  Y.  617;  Gruger  v.  Dougherty,  1  Lans.  464;  S.  C, 
48  N.  Y.  107;  Hopkins  v.  Mason,  61  Barb.  469;  ifo/^er  of  Ford's 
Petition,  6  Lans.  92;  OuHis  v.  i^oK^//,  15  Barb.  337;  Westfail  v. 
Preston,  49  N.  Y.  649;  TTc^Wr oo*  v.  WiUey,  47  id.  467;  In  re  Doug- 
lasi,  46  id.  42;  Dotcghty  v.  ^o^e,  3  Den.  594;  National  Bank  of 
Cheniung  v.  City  of  Elmira,  53  N.  Y.  49.  The  statutory  presump- 
tion in  favor  of  a  comptroller's  deed  is  not  ]to  be  extended  to  any 
act  not  clearly  included  in  it;  and  when  non-compliance  with 
statutory  requirements  is  shown,  the  presumption  is  overcome  and 
shifted.  Striker  v.  Kelly,  supra;  Beekman  v.  Bigham,  6  N.  Y. 
366;  Newell  v.  Wheeler,  48  N".  Y.  486;  Graves  v.  Bruen,  11  111.  431; 
SihUy  V.  Smith,  2  Mich.  486;  Blackwell  on  Tax  Titles,  365;  John- 
son V.  Elwood,  63  N.  Y.  431.  This  land  was  sold  for  arrearage  of 
taxes  for  several  years.  If  the  tax  of  any  year  was  void,  the  sale 
was  Toid.  Blackwell  on  Tax  ^Titles,  280;  Hayden  v.  Foster,  13 
Pick.  492;  Wallingford  v.  Fiske,  24  Me.  386;  Elworth  v.  Shaw,  1 
Greenl.  336;  Torrey  v.  Milbury,  21  Pick.  70;  Bangs  v.  Shaw,  1 
Mass.  188;  Drew  v.  Davis,  10  Vt.  606;  Thurston  v.  Little,  3  Mass. 
429;  DiUingham  v.  Snow,  6  id.  647;  Stetson  v.  Kemper,  13  id.  283; 
Libby  v.  Burnham,  16  id.  144;  McQuilken  v.  Z>o«,  8  Black.  581; 
Alvord  V.  Collin,  20  Pick.  418;  Kemper  v.  McClelland,  19  Ohio, 
324:  Xac6|y  v.  Davis,  4  Mich.  140;  Hardenhurg  v.  -ffiW,  10  Cal.  402. 
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The  same  principle  applies  where  the  tax  ia  retamed  for  an  exces- 
sive sum,  and  the  land  sold  for  that  snm.^  Bitter  v.  Worth,  1  N. 
Y.  Sup.  406;  Hose  v.  Merriam,  2  Greene,  376.  The  highway  tax 
was  void.  1 IL  8.  509,  §§  38, 34;  511,  §§  47,  49,  50;  1  Qreenl.  Ev., 
§§  20,  40,  78;  Hall  v.  Kellogg,  16  Mich.  135;  Johnson  v.  Ulwood, 
supra.  The  defective  verification  nullified  the  roll  of  1866  as  to 
the  general  tax.  Van  Rensselaer  v.  Witbeck,  supra;  Bellinger  v. 
Gray,  61  N.  T.  610,  620;  Laws  1845,  chap.  180,  §  32.  The  roU  of 
1*858  is  void  as  to  non-residents,  as  failing  to  designate  the  tract 
of  land.  Huhbell  v.  Weldon,  Hill  &  Den.  139;  Tollman  v.  White, 
supra;  Perkins  v.  Dibble,  10  Ohio,  433.  De  minimis  non  curat 
lex  does  not  apply  to  this  case.  If  any  charge  is  in  excess,  the 
exercise  of  authority  on  the  part  of  the  comptroller  is  invalid. 
Case  V.  Dean,  16  Mich.  12. 

Ghamplain,  Armstrong  &  Russell  and  A.  O.  Bice,  for  respondente. 

MuLLiK,  P.  J.  I  have  carefully  examined  the  objections  made 
by  the  appellant's  counsel  to  the  regularity  of  the  proceedings  in 
assessing  the  plaintiff's  land,  and  in  the  sale  and  conveyance  of  the 
same  for  the  taxes  assessed  on  the  same,  and  I  am  of  the  opinion 
that  they  were  properly  disposed  of  by  the  judge  at  the  special 
term. 

For  the  reasons  assigned  by  him  in  his  opinion  the  judgment 
should  be  affirmed,  with  costs. 

[The  following  is  the  opinion  above  referred  to]  : 

Lamont,  J.  The  object  of  this  action  is  to  obtain  a  judgment 
declaring  void  defendants'  title  to  real  estate  derived  from  a  sale 
and  conveyance  made  by  the  comptroller  for  non-payment  of  taxes, 
as  a  cloud  on  plaintiff's  title,  and  to  compel  defendants  to  release, 
etc.  « 

The  land  is  lot  54,  in  township  1,  range  3  of  the  Holland  Land 
Company's  lands  (so  called),  situated  in  the  town  of  Portville,  Cat- 
taraugus county,  plaintiff's  title  to  which  is  traced  through  divers 
mesne  conveyances  from  the  Holland  Company,  the  first  deed  being 
dated  in  1835.  Defendants'  title  rests  upon  a  deed  from  the  comp- 
troller after  a  sale  of  the  same  lot  for  unpaid  taxes  made  in  Novem- 
ber, 1866,  which  deed  was  executed  in  December,  1868.  Such 
conveyance  by  the  comptroller  is  made  by  statute  (Laws  of  1856, 
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chap.  427,  §  65)  presnmptiye  eyidence  that  the  Bale  and  all  pro- 
ceedings prior  thereto,  from  and  including  the  assessment  of  the 
land,  and  all  notices  required  by  law  to  be  given  previous  to  the  ex- 
piration of  the  two  years  allowed  to  redeem,  were  regular  according 
to  the  provisions  of  this  act  and  all  laws  directing  or  requiring  the 
same  or  in  any  manner'  relating  thereto.  The  taxes  in  question 
were  levied  in  1856,  1858  and  1860,  subsequent  to  the  passage  of 
the  above  act,  and  the  defendants  may  therefore  rest  upon  the  legal 
presumption  until  it  is  overcome  by  proof  to  iJie  contrary.  The 
premises  were  assessed,  returned  and  sold  as  the  land  of  a  non- 
resident, and  the  fact  that  it  was  non-resident  land  was  admitted 
on  the  trial. 

The  numerous  objections  of  the  plaintiff  to  the  defendants'  title 
may  conveniently  be  divided  into  three  classes:  first,  those  patent 
upon  the  face  of  the  assessment  rolls ;  secondly,  those  arising  out  of 
the  extrinsic  evidence  of  witnesses,  and  thirdly,  those  made  to  the 
returns  of  the  taxes  to  the  comptroller  under  which  the  lot  was 
sold.     It  is  the  duty  of  the  court  to  examine  them  in  detail. 

The  taxes  stand  on  all  the  rolls  assessed  on  lot  54,  -town  1,  range 
3;  and  for  the  year  1856,  one  is  a  highway  tax  for  $3.30,  and  one  a 
State  and  county  tax  for  $3.44;  for  the  year  1858  the  tax  is  a  State 
and  county  tax  for  $8.46,  and  for  1860  the  tax  is  a  State  and 
county  tax  for  $8.16. 

It  is  objected  to  the  highway  tax  (on  the  rolls  of  1856)  that  it  is 
placed  in  the  assessment  roll  back  of  the  supervisors'  warrant  and 
is  not  covered  by  such  warrant;  and  that  it  is  back  of  the  assessors' 
affidavit  and  not  verified  by  such  affidavit,  and  that  there  is  no 
indication  of  the  tract  in  which  the  assessed  lot  is  situated.  The 
supervisors'  warrant  cannot  in  any  case  refer  to  or  command  the 
collection  of  any  tax  whatever  levied  on  the  land  of  non-residents. 
The  warrant  must  conform  to  the  statute,  commanding  the  col- 
lector to  collect  from  the  several  persons  named  in  the  assessment 
roll,  the  several  sums  mentioned  in  the  last  column  of  such  roll ; 
opx>o8ite  to  their  respective  names,  etc.  (1  E  S.  396,  §  37).  It  is 
true  any  person  owning  non-resident  taxed  lands  may  pay  such  tax 
voluntarily  to  the  collector.  So  may  he  pay  the  same  to  the  county 
treasurer  before  the  latter  makes  his  return  to  the  comptroller. 
Id.  397,  §§  1,  8,  9,  10,  13 ;  id.  403,  §  28,  copied  in  §  7,  chap.  427, 
Laws  of  1855;  1  E.  S.  405,  §  43,  copied  in  §  22,  same  act  of  1855. 
Suiih  payments  cannot,  however,  be  enforced  either  by  the  county 
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troasnrer  or  the  town  collector,  nor  does  the  warrant  command  it» 
There  is  no  statute  that  requires  the  warrant  of  the  supervisors  to 
be  either  back  or  forward  of  the  list  of  non-resident  lands.  The 
warrant  is  to  be  annexed  to  the  assessment  roll  (1  B.  S.  396,  §  37). 
This  objection  is  not  tenable. 

The  next  objection  that  this  highway  tax  is  back  of  the  assessors' 
affidavit  verifying  the  roll,  and  is  not  verified  by  such  affidavit  must 
also  fail,  for  the  reason  that  highway  taxes  on  lands  of  non-resi- 
dents are  not  assessed,  nor  put  on  tiie  rolls  or  valued  or  verified  by 
the  assessors.  The  commissioners  of  highways  make  this  assess- 
ment, valuing  the  land  according  to  the  valuation  of  the  preceding 
year's  assessment  roll.  1  E.  S.  605,  §§  19,  22 ;  Trustees  of  Angel- 
ica V.  Morse,  56  Barb.  380.  Or  if  the  land  was  omitted  from  the 
last  assessment  roll,  the  commissioners  make  an  original  assessment 
of  their  own  Laws  of  1837,  chap.  431,  §  6.  The  commissioners 
file  with  the  town  clerk  a  list  of  such  lands  so  taxed.  IRS.  506, 
§  24.  Copies  of  such  lists  go  to  the  overseers  of  highways  whose 
districts  include  the  lands  (id.,  §  25),  and  in  default  of  being 
worked  out  or  paid,  the  overseer  makes  return  with  his  affidavit  to 
the  supervisor  of  the  town  (id.  511,  §  47),  and  the  supervisor  lays 
the  same  before  the  board  of  supervisors  (id.,  §  49),  and  the  board 
of  supervisors  levies  the  amount  on  the  lands  so  returned  to  be  col- 
lected like  other  non-resident  taxes  (id.,  §  50).  When  the  assessors 
for  the  year  1856  had  completed  and  verified  the  assessment  roll, 
this  highway  tax  was  not  on  it.  The  board  of  supervisors  put  it 
on  after  the  roll  had  passed  beyond  the  control  of  the  assessors. 
The  assessors  could  not  verify  a  thing  not  in  existence ;  what  they 
were  called  on  to  verify  was  the  roll  as  they  made  it,  not  as  another 
body  should  afterward  make  it. 

.  Plaintiff's  next  objection  to  this  highway  tax  is  that  there  is  no 
indication  of  the  tract  in  which  the  lot  is  situated.  By  the  public 
statutes  organizing  and  bounding  the  counties  and  towns  of  the 
State,  it  appears  that  the  town  of  Fortville,  in  Cattaraugus  county, 
ia  a  part  of  the  territory  known  as  the  Holland  Land  Company's 
lands,  these  lands  being  designated  by  name  in  the  various  bound- 
aries. These  statutes  show  the  townships  and  ranges  into  which 
such  lands  are  divided.  To  designate  land  in  Portville  as  being  in 
a  township  and  range  is  to  designate  and  name  a  tract  of  land  of 
which  the  court  and  all  persons  take  notice.  These  tracts  bounded 
by  the  exterior  lines  of  intersecting  townships  and  ranges  are  accu- 
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ratdy  asoertamed,  and  are  the  only  tracts  subdivided  into  lots. 
The  designation  of  the  premises  in  question  as  lot  54,  town  1, 
range  3,  on  the  assessment  roll  of  the  town  of  Portyille,  indicates 
the  tract  and  gives  all  necessary  particulars  required  by  law. 
1  R.  S.  391,  §§  12,  13.  This  does  not  conflict  with  HubbM  y. 
WMan,  Hill  &  Denio,  139.  In  a  case  subsequent  to  that  {Dike 
y.  ZewiSy  2  Barb.  347)  the  court  say:  ^'  The  number  of  the  lot,  if 
that  can  be  ascertained,  is  the  only  designation  which  by  law  is 
made  necessary,  as  to  lands  not  occupied. '^ 

Moreeyer,  there  is  a  page  of  the  roll  headed,  ^^  List  of  lands 
belonging  to  non-residents  in  township  No.  1,  range  3,  formerly 
known  as  the  Holland  Land  Company's  lands,''  and  under  such 
heading  is  a  list  of  lands  with  valuation,  etc.,  including  this  lot 
M,  town  1,  range  3,  assessed  for  the  State  and  county  tax.  This 
list  is  continued  on  the  next  page,  which  is  headed,  ^'  List  of  lands 
situate  in  township  ^0.  2,  range  3  of  the  before-mentioned  lands." 
On  the  sixth  subsequent  page  follows,  under  a  heading  that  reads^ 
**  Non-resident  highway  district  No.  10,"  a  list  of  lands  in  towns 
1  and  2,  range  3  — ten  lots  in  all;  and  on  the  next  page  headed, 
''  Non-resident  Highway  District  No.  6,"  is  a  list  of  lots  in  town 
1,  range  3,  including  this  lot  54.  No  other  assessment  or  list 
of  land  intervenes  between  the  lands  assessed  as  Holland  Land 
Company's  lands,  so  called,  and  the  assessment  for  these  highway 
taxes.  The  designation  of  **  Holland  Land  Company's  lands  "  may 
well  apply  to  the  whole,  especially  as  this  lot  54,  town  1,  range 
3,  is  iound  in  both  places.  A  case  referred  to  in  Blackwell  on 
Tax  Titles,  is  analogous,  p.  133,  note,  citing  Patten  v.  Oreen^  13 
GaL  325  :  '^An  assessment  on  balance  of  land  on  Banche  A, 
10,090  acres  at  $4  per  acre,  $40,360,  was  held  valid,  it  appearing 
by  the  assessment  roll  that  the  rest  of  the  ranche  was  assessed  in 
lota  as  comprehended  within  the  plat  of  the  town,  some  of  which  lots 
were  assessed  to  the  same  owner."  In  the  present  case  no  owner 
is  assessed  in  either  place,  but  the  same  lot  is  assessed  as  non- 
resident in  two  places,  contiguous  as  before  mentioned  under  one 
heading,  namely,  the  '^  Holland  Land  Company's  lands  "  ;  and  no 
other  name  or  designation  of  a  different  tract  comes  between  the 
two.    The  objection  cannot  prevaiL 

Plaintiff's  next  objection  relating  to  the  assessment  on  the  roU 
o!  1856  for  the  State  and  county  tax,  is  that  the  assessment  of  the 
lot  is  haeh  of  the  assessors'  afBtdavit  of  verification,  and  is  not 
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oorered  by  it  The  roll  bAgins  with  an  alphabetical  list  of  persona 
afiaessed  by  name  —  twenty^two  pages  ;  on  the  next  page  is  written 
the  afisessors'  affidavit ;  and  on  the  back  side  of  the  same  leaf  is  the 
asaessment  of  this  lot. 

The  criticism  is  that  the  affidavit  following  the  wording  of  the 
statute  reads :  "  We/'  etc.,  **  do  swear,"  etc.,  '*  we  have  set  down 
in  the  foregoing  assessment  roll/'  etc.  (Laws  of  1851,  chap.  176,  §  8.) 
'*  Foregoing,''  says  the  counsel,  '^  applies  only  to  what  precedes  the 
affidavit,  whereas  the  assessment  of  lot  54  follows  the  affidavit." 
This  is  but  a  partial  statement,  and  attempts  to  divide  what  is  in- 
divisible. The  affidavit  does  not  say  ^'  the  foregoing  part  of  the  as- 
sessment roll,"  but  ''the  foregoing  assessment  roU^*  —  that  is,  the 
whole  roll  is  included — hot  a  part  of  it  only.  Most  of  the  listing 
does  in  fact  precede  the  affidavit,  so  that  the  affidavit  by  verifying 
the  roU  as  a  whole,  and  not  merely  a  fragmentary  part  of  it,  covers, 
includes  and  verifies  the  whole  roll  as  it  stood  when  the  affidavit  was 
made,  although  a  minor  part  of  the  assessment  extends  further  back 
than  the  page  containing  the  affidavit  This  assessment  of  lot  54 
is,  however,  on  the  same  leaf,  the  same  identical  piece  of  paper  on 
which  the  affidavit  is  written.  Besides,  the  statute  calls  and  deems 
this  document  a  ''roll,"  "an  assessment  roll."  What  is  strictly 
and  technically  a  roll  f  ^'  A  schedule  of  parchment  which  may  be 
turned  up  with  the  hand  in  the  form  of  a  pipe  or  tube.  9heet  to 
sheet  tacked  together  in  such  manner  that  the  whole  length  might 
be  wound  up  together  in  the  form  of  spiral  rolls."  (1  Bouvier's  Law 
Die,  word,  "  Boll.")  Wind  up  this  assessment  roll  in  that  style 
and  every  thing  in  it  precedes  the  assessors'  affidavit  It  is  ball-like 
"in  se  ipso  totus  teres  aique  rotundtis."  The  statute  does  not  pre- 
soiibe  on  what  part  of  the  roll  the  affibdavit  shall  be ;  it  says  the 
"oath  shall  be  written  on  said  rolL"  Laws  1851,  ch^p.  176,  §  8. 
The  objection  must  be  overruled. 

Pkdntifl's  next  objection  is  that  this  affidavit  is  made  by  two 
assessors  only,  no  reason  appearing  why  the  third  assessor  did  not 
joi&.  A  majority  of  the  assessors  may  act  without  the  third,  both 
in  making  and  verifying  the  rolL  This  appears  by  the  language  of 
the  statute:  "  When  the  asseaabra,  or  a  mafority  of  them,  shall  have 
completed  their  roU,  they  shall  severally  make  oath,"  etc  Laws  1851, 
chap.  176,  §  8.  "If  any  aasessor  shall  neglect,  or  from  any  cause  omit 
to  perform  his  duties,  the  other  assessors,  or  either  of  them,  of  the 
town  or  ward,  shall  perform  sueh  duties,  etc    1  B.  S.  894,  §  30. 


OCTOBER  TEEM,  1874.  41 

Colmaa  v.  ShAttaok. 

The  Gpecial  partioalarity  of  these  statutes  takes  the  case  out  of  the 
general  nile  applicable^  where  a  power,  authority  or  duty  is  confided 
by  law  to  three  or  more  persons.  2  R.  S.  555,  §  27.  But  even 
under  the  general  rule,  where  the  names  of  a  majority  appear,  the 
presumption  is  that  all  acted.  Doughty  y.  Hopey  3  Denio,  252-253. 
rhe  court  in  that  case  remark  the  distinction  where  the  statute 
does,  and  where  it  does  not  contain  a  provision  that  a  majority  may 
act  And  so  does  Chuboh,  C.  J.,  in  People  v.  Nostrand,  46  N.  Y. 
383.  The  proyisions  of  the  statute  relating  to  assessors  are  very 
qpecial,  that  the  other  assessors  or  either  of  them  shall  perform  the 
duties  of  the  one  neglecting  or  omitting  to  perform;  and  see 
Stewart  v.  Wallis,  30  Barb.  347,  making  the  distinction  where 
special  provision  is  made,  per  W.  P.  Allbn,  J.  From  the  face  of 
the  affidavit,  the  presumption  would  be  that  all  the  assessors  acted, 
although  but  two  assessors  verify;  and  by  the  statute  the  roll  and 
the  affidavit  are  good  if  only  the  two  did  act. 

There  is  a  further  objection  that  the  assessors  have  not  certified 
to  the  supervisors  with  their  assessment  roll  the  name  of  the  non- 
acting  assessor,  with  the  cause  of  his  omission  to  act.  1  B.  S.  394, 
§  30.  The  statute,  as  before  observed,  shows  that  the  omission  of 
one  assessor  to  act  does  not  invalidate  the  assessment,  as  in  such 
case  the  other  assessors  (or  either  of  them)  are  required  to  do  the 
duties  of  the  one  neglecting.  The  object^  and  the  whole  object  of 
this  provision  requiring  assessors  to  certify  such  an  omission  to  the 
board  of  supervisors  appears  by  another  section.  1  *R,  S.  419,  §  2. 
It  is  to  enable  the  supervisors  to  transmit  to  the  comptroller  the 
name  and  place  of  abode  of  the  delinquent,  so  that  the  comptroller 
may  give  notice  to  the  district  attorney,  to  the  end  that  the  penalty 
(if  incurred)  may  be  enforced.  The  statute  does  not  say  that  the 
certificate  shall  be  on  or  in  the  assessors'  roll,  or  aitached  to  it.  If 
the  certificate  is  sent  at  the  same  time  contemporaneously  with  the 
roll,  the  statute  is  satisfied.    It  is  then  certified  with  the  assessment 

But  even  if  such  certificate  were  held  to  be  necessary  to  be  writ- 
ten on  the  roll,  it  would  be  presumed  in  this  case  to  have  been  so 
writttti,  because  on  the  roll  produced  two  entire  leaves  next  pre- 
ceding the  last  leaf  oi  the  roU  have  been  torn  out,  leaving  short 
stubs  at  the  base.  We  are  required  to  presume  every  thing  to 
have  been  done  necessary  to  be  done,  ''from  and  including  the 
assessment  of  the  land,''  in  favor  of  the  title  under  the  comptrolr 

Vol.  V,N.  Y.  Rap.  — 6 


42  FOURTH  DEPABTiCENT, 

Oolxoazi  ▼.  ShAttnck. 

ler's  deed;  and  this  mutilated  roll  cannot  oTercome  the  legal  pre- 
sumption that  this  certificate  was  on  it,  where  no  proof  whatever  is 
offered  on  the  subject.  There  is  nothing  in  the  decision  of  the 
commission  of  appeals  in  Bellinger  y.  Qrayy  51  N.  Y.  610,  in  con- 
flict with  what  has  been  said  on  this  point. 

An  objection  is  made  to  the  assessment  of  1858,  that  the  tract  in 
which  this  lot  is  has  not  been  named.  The  lot  is  assessed  as  being 
"lot  54,  town  1,  range  3,  150  acres."  For  reasons  already  given, 
this  is  held  sufficient. 

The  first  class  of  objections  being  disposed  of,  the  second  is  to  be 
considered,  consisting  of  objections  arising  out  of  the  extrinsic 
evidence  of  witnesses.  The  plaintiff  has  given  some  testimony  aa 
to  a  search  among  the  papers  in  the  town  clerk's  office,  and  the 
papers  in  charge  of  the  clerk  of  the  board  of  superrisors,  with  the 
view  of  showing  that  the  list  of  non-resident  lands,  directed  by  the 
statute  to  be  made  by  the  commissioners  of  highways,  and  filed 
with  the  town  clerk  apportioning  the  highway  labor,  was  not  made 
and  filed  by  them;  and  that  the  return  to  be  made  by  the  overseer 
of  highways,  with  his  affidavit,  to  the  supervisors,  and  by  the  latter 
laid  before  the  board  of  supervisors,  was  not  made;  also  that  notice 
was  not  given  or  posted  by  the  overseer  as  the  statute  directs. 

These  transactions  were  more  than  seventeen  years  before  the 
trial.  After  so  many  annual  elections  and  changes  of  all  these 
officers,  including  town  clerks  and  clerks  of  boards  of  supervisors, 
the  singularity  would  have  been  if  these  papers  had  been  found. 
A  paper,  however,  was  discovcrol  filed  in  the  tofwn  clerk's  office. 
May  6,  1856,  containing  a  list  of  non-resident  lands  assessed  for 
highway  labor,  among  which  is  this  "lot  54,  town  1,  range  3,  150 
acres,"  assessed  to  five  and  one-half  days'  labor  at  $3.44.  To  this  is 
attached  a  warrant  of  the  commissioners  of  highways  directed  to 
the  overseer  of  district  No.  6.  The  warrant  is  a  printed  form, 
and  gives  explicit  directions  to  the  overseer  to  notify  the  agent, 
etc.,  or  to  affix  a  written  notice  on  the  outer  door  of  the  place 
where  the  last  town  meeting  was  held,  etc.  The  length  of  the 
notice  to  be  given,  and  all  other  particulars  are  specified  in  terms 
such  as  the  statute  requires  on  the  same  paper,  and  at  its  l^ad  ib 
also  a  printed  form  instructing  the  overseer  as  to  his  duties  in 
making  return  to  the  warrant  under  oath,  on  or  before  the  1st  day 
of  October,  and  telling  him  that  blanks  for  such  return  will  be 
found  with  the  supervisor  or  town  clerk  with  an  affidavit  .thereon. 
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This  tends  pretty  strongly  to  show  that  M  the  officers  connected 
with  this  bnsiness  were  aware  of  the  duties  enjoined  by  statute. 

The  further  fact  that  this  list  is  copied  in  extanso  by  the  board 
of  supervisors  on  the  assessment  roll  of  the  same  year  carries 
further  conyiction  or  inference  that  a  return  was  made  to  the 
supervisors.  Where  else  did  the  supervisors  procure  these  lists  of 
taxes?  The  list  and  warrant  of  the  commissioners  is  indorsed 
'^  copy/'  showing  there  was  an  original,  and  such  original  is  the 
identical  paper  which  should  have  been  returned  to  the  board  of 
supervisors.  It  appears  that  the  search  in  the  town  clerk's  office 
was  made  not  only  after  the  lapse  of  so  many  years,  but  prin- 
oipally  by  persons  adverse  or  in  the  interest  of  those  adverse  to 
the  tax  title,  not  over  anxious  for  the  preservation  of  the  muni- 
ments of  that  title.  The  evidence  falls  far  short  of  disproving  the 
presumption  that  the  overseer  posted  a  proper  notice  and  made  a 
proper  return.  It  also  discloses  that  one  of  the  assessors  for  the 
year  1856  was  sick  and  unable  to  attend  to  his  duties.  It  is  pre- 
sumed he  had  notice  of  the  meeting  and  action  of  his  associates, 
nothing  going  to  show  he  was  not  notified.  Taking  all  the  oral 
testimony  into  consideration,  with  the  proofs  in  writing,  the  statu- 
tory'presumption  in  favor  of  the  comptroller's  deed  stands  un- 
affected. 

This  brings  us  to  the  third  class  of  plaintiff's  objections — that 
is,  those  made  to  the  returns  of  the  taxes  to  the  comptroller  under 
which  lot  54  was  sold.  The  plaintiff  claims  that  the  taxes  returned 
were  returned  for  too  large  an  amount,  not  corresponding  with  the 
sums  assessed  on  the  rolls.  The  returns  required  to  be  made  to 
the  comptroller,  consist  of  the  affidavit  of  the  town  collector  and 
the  certificate  of  the  county  treasurer  in  the  manner  specified  in  the 
statutes.  1  R  8.399,  §  10;  id.  402,  §  26.  This  latter  section 
seems  unaltered  through  the  subsequent  acts.  Laws  1850,  chap. 
298,  §  4;  Laws  1855,  chap.  427,  §  4.  In  the  acts  of  1850  and 
1855,  an  additional  clause  was  inserted  requiring  collectors  to 
return  and  deposit  with  the  county  treasurers  the  original  rolls. 
In  other  respects  the  twenty-sixth  section  has  been  copied  in  the 
acts  referred  to.  In  effect,  therefore,  the  portions  of  section  26,  so 
copied,  are  to  be  considered  as  having  been  in  fbrce  since  the 
Bevised  Statutes.  Ely  v.  HoUcn,  15  N.  Y.  598,  599.  By  an  act, 
subsequent  to  the  Revised  Statutes,  the  collector  is  required  to  make 
0n  addition  to  the  tax  on  the  roll :  ^'  Whenever  any  collector  shall 
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make  retume  to  the  county  treasurer  for  any  unpaid  tax,  he  shall 
add  to  the  several  sums  so  returned  by  him  ^t^|?erc09t^,  which  shall 
go  to  the  credit  of  the  county^  and  be  collected  with  said  unpaid 
tax."    Laws  1847>  chap.  455,  §  16. 

Fiye  per  cent  added  to  the  highway  tax  makes  it  13.46,  as  re- 
turned. Five  per  cent  added  to  the  State  and  county  tax  of  1856 
makes  it  $3. 61  as  returned.  Five  per  cent  to  the  tax  of  1858  makes 
it  $8.88,  three  cents  less  than  as  returned ;  it  was  returned  for 
18.91.  Fiye  per  cent  to  the  tax  of  1860  makes  it  18.56,  five  cents 
less  than  as  returned ;  it  was  returned  for  $8.61.  It  appears,  there* 
fore,  that  for  the  two  taxes  of  1856,  the  returns  were  for  the  proper 
amounts  ;  but  that  the  return  for  the  year  1858  was  for  three  cents 
too  much,  and  for  the  year  1860,  five  cents  too  much. 

Some  other  provisions  of  the  statutes  relating  to  the  additions  to 
the  tax  standing  on  the  assessment  roll  may  here  be  considered. 
From  the  first  day  of  August  following  the  year  in  which  a  tax  is 
laid,  the  tax  remaining  unpaid  draws  interest  yearly  at  the  rate  of 
ten  per  cent.  Laws  1855,  chap.  427,  §  26.  The  comptroller  is 
to  sell  for  tax,  interest  and  charges.  Id.,  §  44.  The  expenses 
for  printing  lists  and  transmitting,  and  for'  publishing  notices  of 
sale,  are  charged  on  the  land  and  apportioned  by  the  comptroller. 
Id.,§  37.  "An  equal  part  of  such  expenses  shall  be  added  to 
the  taxes,  interest  and  other  charges,  on  each  parcel  of  land  out  of 
which  sales  are  made."  Id.,  §  86.  All  these  are  additions  to  the 
original  tax. 

If  the  collector's  mistake  of  three  or  five  cents,  in  his  addition 
which  the  law  requires  him  to  make,  is  fatal,  so  would  be  a  like 
error  of  the  comptroller,  in  adding  expenses,  interest  and  charges. 
The  apportionment  by  the  comptroller  in  a  case  like  that  of  the 
Buffalo  Beserration  {Fellows  v.  Denniston,  23  N.  Y.  420)  would 
present  a  miracle  of  accurate  figuring  if  not  a  single  lot  should  be 
found  charged  three  or  five  or  eight  c^nts  more  than  a  mathemati- 
cally equal  amount.  In  Thorn  v.  Nott,  1 N.  Y.  Sup.  Addenda,  22,  it 
is  said,  the  &Gt  that  the  total  footing  up  of  the  separate  assess- 
ments on  the  tax  roll  was  t7  more  than  the  amount  directed  to  be 
levied  did  not  invalidate  the  tax.  There  was,  probably,  an  addition 
to  all  the  taxes  in  the  school  district,  and  an  excess  greater  on  any 
parcel  of  150  acres  than  we  find  in  the  present  instance. 

The  excess  here  is  less  than  in  any  of  the  cases  referred  to  in 
Blackwell  on  Tax  Tides,  159,  160.     What  the  extra  amount  was  in 
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Ritter  v.  Wotihy  1  N.  Y.  Sup.  406,  does  not  appear.  By  chap. 
338,  Laws  1868,  a  '^legei  irregularity '^  in  assessments  in  tiie  city 
of  New  York,  cwr  "in  proceedings  to  collect  the  same,"  being 
alleged  and  proyed,  required  the  assessment  to  be  yacated.  The 
general  term  <^  this  court  refused  to  yacate  such  an  assessment, 
which  illegaUy  ineluded  two  per  cent  for  making  the  assessment, 
on  the  ground  that  the  amount  was  "  yery  small."  In  the  matter 
of  Lewis  V.  Mayor  of  New  Yorky  35  How.  162,  188-189,  by  look- 
ing at  page  164,  it  appears  the  assessment  on  the^  lot  there  was 
$1,324,  and  the  illegal  addition  $26.48.  Mr.  Blackwell  in  his  work 
on  Tax  Titles,  says  that  in  some  of  the  States  the  power 
to  sell  land  for  the  non-payment  of  tates  does  not  arise  until 
the  delinquency  of  the  owner  has  been  judicially  ascertained 
(pp.  26,  183).  There  is  a  judgment  and  a  precept  for  the 
sale.  This  author  giyes  the  following  instance  of  a  yariance 
between  such  judgment  and  precept :  "  A  material  yariance  between 
the  precept  and  judgment  upon  which  it  is.  based  is  fatal  to  its 
yalidity.  Thus  in  Pitkin  y.  Yaw,  13  111.  251,  where  the  judgment 
was  for  ninety-nine  cents,  and  the  precept  recited  a  judgment  for 
$1.25,  it  was  held  to  be  a  material,  and  therefore  a  fatal  yariance. 
The  precept  described  a  judgment  more  than  one-fourth  larger  than 
the  one  actually  rendered.  Trifling  yariances  may  be  disregarded, 
bat  one  which  destroys  the  legal  identity  of  the  proceedings  cannot 
be  sustained."    Id.  209.^ 

Broom  in  his  Legal  Maxims  (p.  138)  says  the  maxim  ^'De 
minimis  nan  curat  lex^*  has  been  applied  to  support  a  rate  in  the 
assessment  of  which  there  were  some  compai-atiyely  trifling  omis- 
sions of  established  forms.  It  was  also  applied  to  the  sum  of  two 
dollars  in  an  application  to  compel  the  satisfaction  of  a  judgment 
and  set  aside  an  execution.  Bergen  y.  Boerum,  2  Caines,  258. 
So  in  a  usury  case  where  fifty-four  cents  was  recorded  as  a  dollar. 
'  Conger  y.  Tradesmans'  Bank,  HUl  &  Denio,  35.  In  the  redemp- 
tion of  lands  sold  on  execution,  a  strictly  statutory  proceeding, 
the  sheriff  acts  under  a  special  authority,  and  has  no  power  to 
dispense  with  any  of  its  requirements.  People  y.  CoveU,  18  Wend* 
598.  It  is  somewhat  analogous  to  the  present  case  regarding  the 
strictness  with  which  the  statute  must  be  followed.  Yet  an  error 
of  ten  cents  was  oTerlooked  in  Me  parte  Becker,  4  Hill,  613  ;  Judge 
Bbos'SON  applied  the  maxim  in  that  case ;  and  so  did  Paiob,  J., 
in  HaU  y.  Fisher,  9  Barb.  17,  where  the  mistake  was  thirty  cents ; 
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and  see  Oolnum  v.  Ander^oUy  10  Mass.  115.  The  plaintifE  in  his 
complaint  sets  out  in  detail  the  errors  of  which  he  complains  and 
on  which  he  founds  his  action^  specifying  all  the  objections  above 
noticed^  except  this  of  an  excess  in  the  return  above  the  actual 
taxes,  from  which  I  conclude  he  did  not  deem  this  trifling  sum  of 
excess  one  of  importance  or  worthy  of  mention.  The  objection 
however  was  raised  upon  the  trial,  and  has  been  carefully  examined. 
My  conclusion  is  that  the  trifling  or  nominal  sum  of  three  cents  in 
one  return,  and  Ave  cents  in  another,  does  not  invalidate  the  title 
acquired  un.der  the  comptroller's  sale  and  conveyance.  All  the 
plaintiffs  objections  are  accordingly  overruled. 

It  follows  that  the  def endant'«  title  must  be  held  good,  and  the 
plaintiff's  title  invalid ;  and  the  complaint  is  dismissed,  with  costs. 

Judgment  (tffirmed. 
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Iruuranee — fire  policy — sale  and  taking  bctek  mortgag$  (pooids  policy — pre- 
mium note. 

It  was  provided  in  the  charter  of  a  mataal  insurance  companj  that,  when  any 
property  insured  should  be  alienated  bj  sale  or  otherwise,  the  policj  should 
be  void,  and,  upon  surrender  thereof,  the  insured  should  be  entitled  to  a 
return  of  the  premium  note.  Defendant,  who  owned  certain  personal  prop* 
erty  which  was  insured,  sold  the  same,  taking  back  a  chattel  mortgage  for 
the  purchase-money.  Held,  that  the  policy  was  avoided,  and  defendant  not 
liable  on  the  note  for  aflsessments  for  losses  thereafter  occurring. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  mpon  the  report  of  a  referee. 

The  action  was  brought  in  Chautauqua  county,  by  Heman  D.  M. 
Miner,  as  receiver  of  the  Jamestown  Farmers'  Insurance  Company, 
against  Charles  K.  Judson,  upon  a  premium  note  given  by  defend- 
ant to  said  company,  to  recover  the  amounts  assessed  upon  such 
note  for  losses  which  had  accrued  on  policies  issued  by  said  com- 
pany, which  was  a  mutual  insurance  company,  incorporated  under 
chapter  308  of  the  Laws  of  1849. 

In  August,  1853,  said  company  issued  to  defendant  a  policy  iusur- 
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ing  certain  personal  property  owned  by  him,  and  defendant  executed 
a  premium  note,  whereby  he  promised  to  pay  $165  '^  in  such  por* 
tions  and  at  such  tiihe  or  times  as  the  directors  of  said  company 
may,  agreeably  to  their  charter  and  by-laws,  require." 

By  the  third  section  oi  the  charter  of  the  company  it  was  provided 
that  ''all persons  who  shall  insure  with  the  said  company,  and  also 
their  heirs,  executors,  administrators  and  assigns,  continuing  to  be 
insured  in  said  company,  as  hereinafter  provided,  shall  thereby 
become  and  continue  members  thereof  during  the  period  they  shall 
remain  insured  by  said  company  and  no  longer. '^ 

And  by  the  thirteenth  section  it  was  provided  that  ''when  any 
property  insured  by  this  company  shall  be  alienated,  by  sale  or 
otherwise,  the  policy  shall  thereupon  be  void  and  be  surrendered  to 
said  company  to  be  canceled;  and,  upon  such  surrender,  the  assured 
shall  be  entitled  to  receive  his  deposit  note  upon  the  payment  of 
his  proportion  of  the  losses  and  expenses  that  have  occurred  prior 
to  such  surrender,  but  the  grantee  or  alienee  having  the  policy 
assigned  to  him  may  have  the  same  ratified  and  confirmed  to  him, 
for  his  own  use  and  benefit,  on  giving  proper  security  to  the  satis- 
faction of  the  directors  for  such  portion  of  the  deposit  or  premium 
note  as  shall  remain  unpaid,  and  by  such  ratification  and  confirma- 
tion the  party  causing  such  security  to  be  given,  shall  be  entitled 
to  all  the  privileges  and  be  subject  to  all  the  liabilities  to  which  the 
original  party,  to  whom  the  policy  was  given,  was  entitled  and  was 
subjected  under  this  charter." 

In  December,  1853,  defendant  sold  the  insured  property  to  one 
Morris,  taking  back  a  chattel  mortgage  for  the  whole 'purchase- 
money.  At  the  time  of  the  sale  the  company,  by  its  secretary, 
indorsed  upon  the  policy  the  following  consent : 

"  The  Jamestown  Farmers'  Insurance  Company  hereby  consent 
that  the  interest  of  Q.  K.  Judson,  in  the  within  policy,  be  assigned 
to  B.  F.  Morris.  We  also  consent  0.  K.  Judson  may,  by  arraitge- 
ment  with  Mr.  Morris,  still  hold  the  benefits  to  be  derived  from 
this  policy  as  collateral  security  on  a  demand  due  him  from  said 
Morriff,  subject,  neyertheless,  to  all  the  conditions  therein  con- 
tained." 

Defendant  thereafter  assigned  the  policy  to  Morris,  who  assigned 
it  back  to  defendant  as  collateral  security  for  the  payment  of  the 
debt  secured  by  the  mortgage. 

Certain  assessments  for  losses  occurring  after  the  giving  of  the 
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note  by  Morris,  which  were  assessed  thereon,  amounting  to  132.15, 
were  paid  by  Morris. 

The  plaintiff  was  appointed  receiyer  in  1860.  In  1864  the  re- 
ceiver was  ordered  bj  the  court,  for  the  purpose  of  paying  losses 
due  on  policies  issued  by  the  company,  all  of  which  had  accrued 
subsequent  to  the  sale  by  defendant,  to  make  an  assessment  on  the 
premium  notes  given  to  the  company.  Under  this  order  he 
assessed  upon  defendant's  note,  which  had  not  been  given  up, 
196.25.  This  assessment  was  confirmed  by  the  court,  and  the 
receiver  ordered  to  collect  the  same. 

The  case  has  been,  on  a  former  appeal,  argued  at  the  general 
term,  when  most  of  the  questions  at  issue  were  decided,  and  is 
reported  in  2  Lans.  300.  Such  further  facts  as  are  material  appear 
in  the  opinion. 

C.  Z>.  Murray,  for  appellant. 

Jenkins  <6  Oongdon,  for  respondent,  cited,  as  to  the  effect  of  tak- 
ing back  the  chattel  mortgage,  Shuari  v.  Taylor,  7  How.  251 ; 
Fernandez  y.  Oreai  Western  Ins.  Co.,  3  Bobt.  457;  TaMman  v. 
Atlantic  Ins.  Co.,  3  Keyes,  87;  Welfe  v.  Security  Fire  Ins.  Co.,  39 
N.  Y.  49  ;  Sherman  v.  Niaga/rd  Fire  Ins.  Co.,  40  How.  393  ;  Hitch- 
cock V.  N.  W.  Ins.  Co.,  26  N.  Y.  68. 

Gilbert,  J.  When  this  case  was  before  the  court  on  a  pre- 
vious appeal,  the  judgment  against  the  defendant  was  reversed, 
and  a  new  trial  granted  on  the  ground  that,  when  the  defendant 
(the  assured)  sold  and  alienated  the  property  insured,  the  policy 
became  void ;  and,  therefore,  he  became  entitled  to  a  return  of 
the  note  in  suit.  It  had  not  then  appeared  that,  upon  such  sale 
of  the  subject  insured,  the  defendant  took  back  a  chattel  mortgage 
to  secure  payment  of  the  price.  Upon  the  last  trial  that  fact  was 
proved,  and  the  referee  gave  such  effect  to  it  as  again  to  render 
judgment  against  the  defendant. 

We  think  the  referee  erred.  The  legal  effect  of  the  sale  by  the 
defendant  was  to  vest  the  title  in  the  purchaser.  A  complete  alien- 
ation was  thus  made.  The  chattel  mortgage  given  to  the  defend- 
ant by  the  purchaser  operated  as  a  transfer  of  the  title  subject  to  be 
defeated  on  payment  of  the  sum  it  was  given  to  secure.  The  title  of 
the  defendant  under  the  mortgage  would  become  absolute  only  upon 
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default  in  the  perfonnance  of  the  condition.  Parshdll  y.  JEggert,  54 
N.  Y.  18.  The  mortgagor  held  the  equitable  title  to  the  property, 
and  that  woUd  continue  in  him  until  barred  by  a  sale,  by  judicial 
decree  or  by  lapse  of  time.  Atkins  y.  Hosley,  3  N.  Y.  Sup.  326 ; 
Porter  t.  Pamdeyj  62  N.  Y.  188,  and  authorities  cited.  The  princi- 
ple asserted  in  the  case  of  Savage  t.  Howard  Ins.  Oo.,  52  N.  Y. 
502,  is  decisiye  of  the  effect  of  the  transaction  referred  to,  and 
requires  us  to  reyerse  the  judgment  appealed  from,  and  grant  a 
new  trial,  with  costs  to  abide  the  eyent. 

Judgment  reversed  and  new  trial  ordered. 


Haycboft  y.  Lake  Shore  akd  MicHiGAiir  SouxHERiir  Bailwat 

Company. 

IfegUgence — eoniribuUny  negligenee — caution  required  of  girl  sewrUeen  yeart 

old. 

Plaintifr,  a  girl  in  her  seventeenth  year,  while  crossing,  at  a  street  crossing, 
defendants'  tracks,  five  in  number,  had  passed  over  two  tracks  and  was  stand- 
ing near  the  third  track  awaiting  the  passage  of  an  express  train.  She 
looked  once  up  and  down  the  track  as  she  stopped.  While  she  waited,  an 
engine  which  approached  without  signal,  ran  into  and  injured  her.  Held, 
that  the  same  degree  of  caution  was  not  required  of  her  as  of  an  older  per- 
0on,  and  the  question  whether  she.  was  negligent  was  one  for  the  jury. 

MoTioiST  for  plaintifF  for  a  new  trial  upon  exceptions  ordered  to 
be  heard  in  the  first  instance  after  a  nonsuit  at  the  circuit. 

The  action  was  brought  in  Chautauqua  county  by  Mary  L.  Hay- 
croft,  to  recover  for  injuries  received  by  being  run  into  by  one  of 
defendants'  locomotiyes  at  a  point  where  defendants'  tracks  crossed 
Elk  street,  in  the  village  of  Dunkirk.  The  necessary  facts  appear 
fully  in  the  opinion. 

C.  D.  Murray y  for  plaintiff. 

James  M,  WiUett,  for  defendant. 

MuLLiN,  P.  J.  The  nonsuit  was  granted  in  this  case  I  doubt  not 
on  the  evidence  of  the  plaintiff  herself,  as  she  was  the  only  person 
who  could  testify  as  to  what  she  did  or  omitted  to  do  on  the  occas- 
ion of  her  injury  by  defendants'  engine.   , 
Vol.  V,  N.  Y.  Rbp.  —  7 
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The  plaintifF^  at  the  time  of  the  injury^  was  in  her  seyenteeuth 
year^  and  was  on  her  way  from  her  mother's  house  to  her  schooL 
She  had  to  cross  some  five  tracks  on  defendants'  road  and  she  had 
crossed,  before  being  struck  by  the  engine^  three  of  those  tracks. 
As  she  was  crossing  the  third  track  an  express  passenger  train  came 
along  and  she  stopped^  and  as  she  did  so^  she  looked  up  and  down 
the  track  and  saw  no  engine  or  car  in  motion.  The  view  west  was 
unobstructed  for  about  a  quarter  of  a  mile.  She  did  not  look  up  or 
down  the  track  but  once  after  she  stopped  and  before  being  struct 
She  stood  looking  along  the  street  she  was  in  on  her  way  to  schooL 
She  remained  standing  some  ten  minutes^  waiting  for  the  express 
train  to  pass,  and  while  so  waiting,  an  engine  came  along  from  the 
west,  without  sounding  the  whistle  or  ringing  the  bell,  at  the  rate 
of  eight  miles  per  hour,  and  struck  her,  knocked  her  down  and  cut 
off  all  the  fingers  on  one  of  her  hands,  except  the  thumb  and  fore- 
finger. 

I  cannot  concur  with  the  learned  judge,  by  whom  this  cause  was 
tried,  that  the  question  of  concurring  negligence  was  one  of  law  for 
the  court  and  not  of  fact  for  the  jury. 

The  plaintiff,  although  of  an  age  when  she  must  be  deemed  com- 
petent to  take  care  of  herself,  yet  she  was  young  and  without  the 
experience,  especially  in  noyel  and  dangerous  situations,  that  older 
persons  generally  haye.  Her  attention  was  naturally  drawn  to  the 
train  that  had  just  arrived,  and  she  had  the  right  to  expect  the  usual 
signals  from  an  approaching  engine.  She  did  look,  after  the  ex- 
press train  stopped,  up  and  down  the  track  to  see  if  any  thing  was 
approaching  that  might  do  her  injury.  Seeing  nothing — hearing 
nothing,  she  waited  until  all  danger  from  the  express  train  should 
pass  away  and  was  approached  stealthily  by  an  engine,  struck  and 
injured. 

Now,  if  there  is  any  allowance  to  be  made  in  measuring  the 
degree  of  care  which  this  young  girl  was  bound  to  use,  for  her 
youth,  her  inexperience,  for  the  tendency  of  persons  of  her  age  to 
allow  her  attention  to  be  given  to  objects  of  interest  in  her  imme- 
diate view,  and  to  overlook  dangers  from  causes  not  immediately 
in  view,  then  it  was  for  the  jury  to  say  whether  this  young  girl  did 
not,  under  all  the  circumstances,  use  all  the  care  and  diligence  to 
guard  against  danger  that  could  be  reasonably  required  from  one  of 
her  age. 

If  no  allowance  is  to  be  made  for  her  youth  and  inexperience,  the 
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qaestion  was  one  of  law  and  properly  disposed  of  by  the  learned 
judge. 

Bat  I  cannot  think  the  law  is  so  nnjust  as  to  hold  this  child  to 
the  exercise  of  the  same  degree  of  care  and  caution  that  would  be 
required  of  an  older  person^  and  if  not^  the  question  should  have 
been  submitted  to  the  jury.  * 

Because  it  was  not  so  submitted  I  am  of  the  opinion  that  tbe 
nonsuit  was  erroneous,  and  the  judgment  should  be  reyorsed  and 
a  new  trial  granted,  costs  to  abide  event. 

Judgment  reversed  and  new  trial  ordered. 


TicE  V.  Gallop. 

Agency — vihen  agtfnl  to  seU  may  toarrant. 

B.  was  aathorised  by  the  owner  of  a  horse  to  sell  the  same  for  $0O»  without 
farther  restriction.  EM,  that  a  warranty  by  B.  to  the  purchaser  would 
bind  the  owner. 

• 

Appeal  by  defendant  from  a  judgment  of  the  Niagara  county 
court  afiSrming  a  judgment  rendered  in  a  justice's  court  in  favor  of 
plaintiff. 

The  action  was  brought  by  James  A.  Tice,  Jr.,  against  Buel 
Oallop,  to  recover  damages  for  a  breach  of  warranty  in  the  sale  of 
a  horse.  The  horse  was  sold  to  plaintiff  by  one  Anson  Burgo,  the 
agent  of  the  defendant  for  that  purpose.  Burgo  had  authority  to 
sell  the  horse,  the  only  restriction  being  that  he  should  not  sell  for 
less  than  $60.  Burgo  sold  to  plaintiff  for  160,  and  made  certain 
untrue  representations  amounting  to  a  warranty,  in  relation  to  the 
age  and  condition  of  the  horse. 

At  the  trial  before  the  justice  this  question  was  asked  defendant, 
who  was  sworn  as  a  witness  on  his  own  behalf : 

"  Did  you  instruct  Burgo  to  state  ■  to  Tice  that  the  horse  wae 
about  eleven  years  old,  had  the  heaves  very  slightly,  and  that  the 
bone  spavin  had  been  killed,  and  did  not  hurt  the  horse  ? '' 

Upon  plaintiff's  objection  the  evidence  was  excluded.  The  jus- 
tice gave  judgment  in  favor  of  plaintiff  for  $40  damages,  besides 
costs. 
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Ellsworth  &  Potter y  for  appellant,  cited  Scott  y.  MeOrath,  7  Barb. 
53 ;  Mills  v.  Lewis,  37  How.  425 ;  Jeffrey  v.  Bigelow,  13  Wend. 
520. 

B,  J.  Hunting,  for  respondent. 

>     j» 
QiLBEBT,  J.    The  anthonty  to  Burgo  was  to  sell  the  horse  if  he 

got  160.  Burgo  sold  to  the  plaintiff  for  that  price,  and  induced 
the  plaintiff  to  purchase  by  representing  among  other  things  that  . 
the  horse  was  only  eleven  years  old,  whereas  he  was  fifteen;  that  a 
lameness  which  he  had  came  from  a  kick,  whereas  it  was  caused  by 
a  bone  spavin.  ISTo  question  is  made  that  those  representations 
amounted  to  a  warranty,  or  that  there  was  a  breach.  The  plaintiff 
recovered  judgment,  which  was  affirmed  by  the  county  court. 

The  error  complained  of  is  that  a  question  put  to  the  defendant 
when  testifying  on  his  own  behalf,  viz.,  whether  he  instructed 
Burgo  to  make  the  representations  which  constitute  the  warranty, 
was  excluded.  We  perceive  no  error.  Whether  Burgo  was  a  gen* 
end  or  special  agent,  he  had  authority  to  make  the  representatioi^ 
by  virtue  of  his  agency  to  sell,  unless  he  was  forbidden  so  to  do  by 
his  principal.  Nelson  v.  Cowing,  6  Hill,  336;  Story  on  Agency, 
§  137.  The  question  was  irrelevant.  A  specific  authority  to  war- 
rant is  not  necessary. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Third  National  Bakk  op  Steaousb  v.  MoKinstby. 

CasU — trial  fee —  Trial  —  whatianat, 

A  trial  was  oommenced  at  the  circuit,  a  jury  in^paneled,  and  a  witnesa  sworn 
and  examined,  when  the  court  ordered  the  caae  referred  to  a  referee  to  hear 
and  determine,  and  the  case  was  afterward  tried  and  determined  bj  the  ref- 
eree. Held,  that  there  was  no  trial  at  the  circuit,  and  the  suooessf  ul  party 
entitled  jto  a  trial  fee,  only  for  the  trial  before  the  referee. 


•Appeal  by  defendants  from  an  order  at  the  special  term  disal- 
lowing the  taxation  of  a  trial  fee. 

The  action  was  brought  in  Onondaga  county  by  the  plaintiff 
above  named  against  Alexander  McEinstry  and  others.  The  trial 
of  the  same  was  commenced  at  the  cii*cuit,  a  jury  impaneled,  a  wit- 
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ness  was  sworn  and  examined,  when  the  court  of  its  own  motion 
ordered  the  cause  referred  to  Gyrus  Sweet,  Esq.,  to  hear  and  deter- 
mine the  same,  the  costs  to  abide  the  event. 

The  cause  was  tried  before  the  referee,  and  the  result  was  in 
fayor  of  the  defendant. 

The  defendant  claimed  to  tax  two  trial*  fees,  on^  for  the  trial 
before  the  referee  and  one  for  a  trial  at  the  circuit.  The  court,  at 
special  term,  disallowed  the  item  of  a  trial  fee  at  circuit,  and 
allowed,  in  place  thereof,  a  term  fee  alone.* 

William  O.  Rnger,  for  appellants. 

Hiscoch,  GHfford  (6  Doheny,  for  respondent. 

OiLBEBT,  J.  A  trial  is  a  judicial  examination  of  the  issues  be- 
tween the  parties.  Code,  §  252.  Such  an  examination  may  be  had 
without  being  followed  by  a  conclusion,  determination  or  verdict, 
e.  g.  when  a  jury  disagree,  or  a  juror  is  withdrawn,  or  when  a  com- 
plaint is  dismissed.  But  when  the  court  refuses  to  exaonine  the 
issues,  and  of  its  own  motion  sends  the  case  to  a  referee,  it  would 
be  a  stretch  of  common  sense  and  of  law  to  hold  that  there  had 
been  a  trial.  What  issue  of  law  or  of  fact  was  judicially  examined 
by  such  a  proceeding?  And  yet  it  is  only  for  a  trial,  so  defined  that 
a  trial  fee  is.  allowed.  Code,  §  307,  subd.  4.  None  of  the  cases  cited 
by  the  appellant  support  his  appeal. 

We  think  the  order  appealed  from  should  be  affirmed,  with  $10 

costs.  • 

Order  Affirmed, 

*The  following  opinion  was  delivered  at  special  term : 

Moroah,  J.  (after  stating  the  facts).  None  of  the  cases  cited  by  the  counsel  are 
directly  in  point.  Without  the  aid  of  decided  cases  I  must  follow  my  own  opinion, 
and  that  is  against  the  charge  of  a  trial  fee  both  at  the  circuit  and  before  the  referee, 
when  the  cause  has  been  referred  by  the  court,  upon  the  ground  above  stated.  It 
would  be  absurd  to  hold  that  an  action  had  been  tried  at  the  circuit  which  the  court 
had  refoaed  to  try.  I  think  it  has  not  been  usual  to  tax  a  trial  fee  in  such  a  case.  If 
the  action  had  been  disposea  of  by  a  decision  of  the  court,  after  a  Judicial  examina- 
tion of  the  issue  between  the  parties,  and  without  the  formality  of  impaneling  a 
Jury,  a  trial  fee  would  usually  be  taxable.  Ck)de,  f  288 ;  Place  t.  ButtemtitB  W.AQ 
Manuf.  Go..  28  How.  184.  And  it  has  been  held  that,  where  the  pleadings  involTe  Issues 
of  law  as  well  as  fact,  and  the  court,  has  disposed  of  the  Issues  of  law  at  the  circuit, 
and  referred  the  issues  of  fact  to  a  referee  for  determination,  that  the  successful 
party  is  entitled  to  tax  two  trial  fees.  Wionim  ▼.  Arfietibwrgh^  4  Sandf.  088.  So,  in  a 
case  where  the  plaintllt  is  allowed  to  withdraw  a  Juryman  (BamUJton'^.  Btttler, 80  How. 
86),  or  Buffered  to  amend  his  pleadings,  and  the  case  goes  over  in  consequence  of  the 
amendments.  But,  clearly,  the  costs  in  such  cases  are  In  the  discretion  of  the. court, 
which  may  impose  a  trial  fee  as  a  condition  to  granting  the  favor. 
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Benjakik  y.  Abjxold. 

Promi$»oTy  note — evidence — Joint  maker  cannot  ehow  by  parol  that  he  fij 

a$  surety. 

In  an  action  upon  a  joint  and  seTeral  promiBaoiy  note,  ?ield  (following  Oamp- 
bell  Y.  TatCf  7  Lans.  870),  that  a  joint  maker  oonld  not  show  by  parol  that  he 
signed  the  note  as  surety  only. 

Appeal  by  defendants  Shnlts^  Shaver  and  Snell,  from  a  jadg- 
ment  in  favor  of  plaintiff,  entered  npon  the  verdict  of  a  jnry  and 
from  an  order  denying  a  new  trial. 

The  action  was  bronght  in  Steuben  county  by  Phebe  Benjamin 
against  Lyman  Arnold  and  others,  upon  a  promissory  note  reading 
as  follows : 

"  $1,000.    One  year  from  date,  for  value  received,  we,  or  either 

of  us,  promise  to  pay  Phebe  Benjamin,  or  bearer,  one  thousand 

dollars,  with  interest. 

"Ltmak  Abkold, 

''Ohablbs  M.  Shults, 

''HiBAM  ShAYBB, 

'^Gbobqb  W.  Snbli.." 

The  defendants,  Shults,  Shaver  and  Snell,  set  up  as  a  defense 
^*  that  the^note  was  signed  by  them  without  consideration  and  for 
the  accommodation  of  the  defendant  Arnold,  and  as  sureties  on  said 
note,  and  that  plaintiff  at  the  time  she  received  said  note  had  notice 
thereof;  that  after  the  maturity  of  the  said  note,  the  plaintiff  for  a 
valuable  consideration,  and  witibout  the  knowledge  or  consent  of 
the  said  defendants^  or  either  of  them,''  by  agreement  with  Arnold 
extended  the  time  of  payment  of  the  note  six  months,  whereby  the 
said  defendants  were  '^  released  and  discharged  of  all  liability.'' 

At  the  trial  defendants  offered  to  show  by  parol  the  fact  set  forth 
in  their  answer  as  above  stated,  but  the  evidence  was  excluded. 

Wm.  M.  Mchols,  for  appellants,  cited  Wagman  v.  ffoag,  14  Barb. 
232;  Van  Home  v.  Sveraon,  13  id.  626;  King  v.  BeUdwin,  17 
Johns.  384 ;  Bangs  v.  Strong,  4  N.  T.  815 ;  Miller  v.  JfcOan,  7 
Paige,  452 ;  Vilas  v.  Jones,  10  id.  66 ;  OaAn  v.  Memcewicz,  11 
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Wend.  312 ;  HubbeU  t.  Carpmier,  5  Barb^  520 ;  Bangs  v.  Strong, 
4N.  Y.  315 ;  Niemcetaicz  v.  Oahn,  3  Paige,  614 ;  Artcher  v.  Douglass, 
5  Den.  509 ;  Chester  t.  Bank  of  Kingston,  16  N.  Y.  336 ;  Griffith 
T.  Seed,  21  Wend.  502 ;  Moore  v.  Cross,  19  M".  Y.  227 ;  Vartie  v. 
Underwood,  18  Barb.  562. 

Butler  £  Searle  and  WiUiani  Rumsey,  for  respondent,  cited 
7%<mw(m  ▼.  HaU,  45  Barb.  214 ;  Camphett  y.  Ta^a,  7  Lans.  370 ; 
Barry  v.  Ransom,  12  N.  Y.  462,  464;  Thomas  v.  Truscott,  53  Barb. 
200;  Jf*a  V.  ^Sen,  19  Conn.  101, 105 ;  Sprigg  v.  Bank  of  Mt.  Pleas- 
ant, 10  Pet.  257,  265;  Banh  of  Montgomery  v.  Walker,  9  Serg.  &  R. 
229;  S.  C,  12  id.  382  ;  Harrison  y.  Courtauld,  3  B.  &  A.  36 ;  23 
Eng.  C.  L.  25;  Fentam  y.  Poco^it,  5  Taunt.  192 ;  1  Eng.  0.  L.  72  ; 
Maniey  y.  Boycot,  2  E.  ft  B.  46 ;  75  Eng.  0.  L.  45  ;  Smith  y.  James, 
id.  49,  note ;  Strong  Y.  Foster,  84  Eng.  0.  L.  201,  215,  218 ;  Price 
Y.  Edmunds,  10  B.  &  C.  578;  21  Eng.  C.  L.  135,  136;  Claremont 
Bank  Y.  Wood,  10  Vt.  582 ;  Church  y.  Barlow,  9  Pick.  547;  Story 
on  Prom.  Notes,  §  418 ;  Rees  y.  Berrington,  2  Yes.  Jr.  540,  542. 

• 

OiLBEST,  J.  Upon  a  consideration  of  the  authorities  in  this 
country,  and  in  England,  it  must  be  regarded  as  still  an  open 
question  whether  the  CYidence  offered  and  rejected  in  this  case  was 
not  admissible.  See  1  Pars,  on  Notes  and  Bills,  ch.  7,  §  2.  At 
first  blush,  the  reception  of  such  cYidence  would  not  seem  to  con- 
tradict the  contract  created  by  the  note,  which  is  nothing  more 
than  an  absolute  promise  to  pay  a  sum  of  money,  but  to  lay  the 
foundation  of  a  defense  resting  on  equitable  rules,  wholly  inde- 
pendent  of  the  f  orikial  contract.  But  as  this  court,  in  the  third 
department,  in  a  recent  case  (Campbell  y.  Tate,  7  Lans.  370),  has 
decided  the  precise  point,  we  think  it  best  to  follow  that  decision, 
and  leaYe  it  to  the  court  of  appeals  to  establish  a  contrary  rule  if 
justice  should  require  it. 

The  judgment  is,  therefore,  affirmed. 

Judgment  affirmed. 
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Hammond  v.  Oookle. 

Drniurrer  — joinder  of  causes  of  action  —  Cause  of  aetian. 

A  complaint  set  forth  that  H.  made  a  deed  of  certainr  premises  to  L.,  his  wife, 
to  take  effect  on  his  death ;  that  afterward,  hy  agreement  between  H.  and 
h,,  the  deed  was  resdnded ;  that  L.  died  and  H.  married  plaintiff;  that  H. 
died  leaving  a  will  wherebj  the  premises  were  devised  to  the  children  of  L.^ 
who  were  the  defendants,  and  plaintiff  jointly ;  that  defendants  obtained  pos- 
session of  the  premises,  and  having  altered  the  date  of  the  acknowledgment 
cansed  the  deed  from  H.  to  L.  to  be  recorded  and  claimed  to  hold  the  prem- 
ises as  heirs  of  L.,  and  the  complaint  asked  that  the  deed  be  set  aside,  the 
premises  partitioned,  and  plaintiff's  dower  set  off  to  her. 

Held,thB,t  a  demarrer  would  not  lie,  on  the  ground  that  the  complaint  stated 
three  causes  of  action.  It  did  not  state  three  causes,  but  one  cause,  in  which 
plaintiff  might  be  entitled  to  three  kinds  of  relief  upon  the  same  facts. 

Appeal  by  defendant  from  an  order  at  the  special  term  oyerml- 
ing  a  demurrer  to  the  complaint. 

The  action  was  brought  in  Erie  county  by  Ann  Eliza  Hammond 
against  Mary  T.  Oockle  and  others  to  set  aside  a  deed^  and  for 
other  relief.      The  necessary  facts  appear  in  the  opinion. 

Humphrey  <&  Lochwood,  for  appellants,  cited  Dewey  y.  Ward,  12 
How.  419 ;  Sweet  y.  Ingerson,  id.  331 ;  ffulce  y.  Thompson,  9  id. 
113 ;  Maxwell  y.  Farnam,  7  id.  236 ;  Varick  y.  Smith,  6  Paige, 
137. 

Abram  Thorn,  for  respondent. 

Mttluk,  p.  J.  The  complaint  in  this  case  alleges  the  making 
by  Siphorus  Hammond  in  his  life-time  of  a  deed  of  certain  premises 
therein  described  to  Layina  Hammond,  his  tj^en  wife;  the  delivery 
of  the  same  to  tadi:e  effect  only  on  his  death ;  the  rescission  of  the 
said  arrangement  by  mutual  agreement  of  the  parties;  that  said 
Hammond  made  proyision  for  his  said  wife  by  will ;  the  death  of 
the  said  Layina;  his  marriage  to  the  present  plaintiff,  and  the  mak- 
ing of  another  will,  deyising  to  her  one  undiyided  fourth  part  of 
the  said  premises,  and  the  residue  to  the  defendants ;  his  death, 
proof  of  said  will,  and  that  the  defendants  having  obtained  possession 
of  said  deed  so  executed  in  fayor  of  his  first  wife,  caused  the  date 
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of  the  acknowledgment  to  be  altered  and  then  put  it  on  record^ 
and  now  claim  to  own  said  premises  in  fee  as  heirs  of  the  said 
first  wife.  The  prayer  for  relief  is  that  said  deed  be  set  aside,  the 
premises  partitioned,  and  the  widow's  dower  set  off  to  her. 

The  defendants  demnr  because  of  the  joinder  of  three  distinct 
causes  of  action  not  arising  out  of  the  same  transaction  or  con- 
nected with  the  same  subject-matter.  The  demurrer  was  ovorruled 
and  defendants  allowed  twenty  days  to  answer. 

The  complaint  does  not  contain  three  distinct  and  independent 
causes  of  action.  It  presents  a  case  in  which  the  plaintiff  is  or 
may  be  entitled  to  three  kinds  of  relief  upon  the  same  state  of 
facts. 

A  court  of  equity  haying  obtained  jurisdiction  of  a  cause  would 
grant  such  relief  as  the  parties  showed  themselyes  to  be  entitled  to, 
and  for  that*  purpose  would  entertain  jurisdiction  of  cases  which 
appropriately  belonged  to  courts  of  law  in  order  to  avoid  multi- 
plicity of  suits. 

The  court  at  the  trial  will  determine  how  much  of  the  relief 

demanded  can  properly  be  granted;  that  question  is  not  before  us 

on  this  demurrer.    The  order  must  be  affirmed  with  leave  to 

defendants  to  answer  on  payment  of  costs. 

'  Ordw  affirmed. 


DaLBTUPLE  T.  HlIXEKBBAirD. 

I 

Promitaory  note — indor%emeni — Tidider  for  value  mth<nU  notice  of  defeei. 

In  an  action  hj  the  holder  in  good  faith  for  value,  etc.,  against  the  indorser  of  a 
promisBory  note  purporting  to  be  made  by  a  firm,  held^  that  the  defenses 
that  the  makers  were  not  partners  and  that  the  note  was  without  considera- 
tion and  in  fraud  of  the  bankrupt  act,  were  not  available,  as  (1)  the  indorse- 
ment was  a  guaranty  that  the  prior  acts  were  valid  and  signatures  genuine, 
and  aa  (2)  plaintiff  was  a  holder  before  maturity  for  value  without  notice  of 
auch  defects. 

Apfbax  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  in  Seneca  couniy  by  James  F.  Dalrymple 
against  Joseph  Hillenbrand,  upon  a  promissory  note  purporting  to 
Vol.  V,  N.  Y.  Rkp.  — 8 


58  FOURTH  DEPARTMENT, 

Dalrjmple  v.  Hillenbrand. 

be  fnade  by  the  firm  of  Altenbrand  Brothers,  payable  to  the  order 
of  themselyes,  and  which  was  indorsed  by  the  makers  and  defend- 
ant.   Sufficient  facts  appear  in  the  opinion. 

•  « 

Daniel  Pratt  and  Rowan  <&  Melm,  for  appellant. 
Weed  &  Hammond f  for  respondent 

MuLLiN,  P.  J.  On  the  26th  of  April,  1872,  Altenbrand  Brothers 
made  their  promissory  note  payable  to  their  own  order  for  11,000 
one  year  from  date.  It  was  indorsed  in  the  name  of  the  firm,  and 
by  the  defendant  and  Chamberlain  Brothers,  and  before  maturity 
transferred  to  the  plaintiff  for  a  yaluable  consideration,  and  with- 
out any  proof  of  notice  to  him  of  defect  or  illegality  in  said  note  in 
its  inception  or  transfer.  The  note  was  duly  presented  for  payment 
and  protested  for  non-payment  and  notice  given  to  the  indorsers. 

The  action  is  on  the  note,  and  the  defense  is  that  the  makers 
were  not  partners  when  the  note  was  made,  having  been  adjudged 
bankrupts  some  months  prior  to  its  date,  and  that  it  was  without 
consideration,  and  was  given  in  fraud  of  the  provisions  of  the 
bankrupt  law. 

The  defendant  as  indorser  of  this  note  cannot  assail  its  validity 
on  any  of  the  gronnda  insisted  on  by  him.  Story  in  his  work  on 
promissory  notes,  at  page  157,  says  the  indorsement  of  a  promissory 
note  is  a  guaranty  on  the  part  of  the  indorser  that  the  signatures 
of  the  makers  and  the  prior  indorsers  thereon  are  genuine,  and 
that  the  prior  parties  to  the  note  had  power  to  do  all  that  they 
have  done,  and  to  bind  themselves  by  their  contract.  Byles  on 
Bills,  148;  Edwards  on  Bills,  289 ;  Erwin  v.  DownSy  15  N.  Y.  575. 

Again,  the  defenses  set  up  are  not  available  to  the  defendant 
against  the  plaintiff,  who  is  a  bona  fide  holder  of  the  note  for  a 
valuable  consideration  without  notice,  and  who  had  acquired  title 
to  it  before  maturity.  McKnigM  v.  Wheeler,  6  Hill,  492 ;  Morford 
V.  Davisy  28  N.  Y.  481 ;  D&olin  v.  Bradyy  36  id.  531 ;  Delaware 
Bank  v.  Jarvis,  20  id.  226. 

This  disposes  of  the  case,  and  it  is  unnecessary  to  examine  any 

other  of  the  appellant's  points.    It  is  quite  probable  that  illegfd 

evidence  was  received,  but  it  had  no  bearing  on  the  questions  on 

which  the  case  is  decided. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Adams  v.  Fabb. 

PafUn — action  for  wrongful  entry  upon  reat  esttste—uiho  may  maintain'^ 

Poiiurion. 

The  owner  of  a  mill  contracted  to  sell  it  to  T.  at  a  epedfied  price,  T.  to  take 
possession  but  not  to  own  the  mill  or  the  machinery  until  the  price  was 
paid.  T.  took  possession.  Subsequently,  the  mill  was  conveyed  by  the 
owner  to  one  S.,  who  conveyed  to  plaintiff,  who  took  subject  to  the  contract 
with  T.  After  the  conveyance  to  8.,  T.,  without  authority,  sold  some  of  the 
machinery  to  defendants,  who  entered  the  mill  and  took  it  away.  Held,  that 
defendants  were  liable  in  an  action  for  unlawful  entry  into  and  iigury  to  the 
mill,  and  that  plaintiff  was  entitled  to  bring  such  action,  notwithstanding  T. 
in  actual  possession  of  the  mill  and  plaintiff  was  not. 


Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff^ 
entered  npon  the  report  of  a  referee. 

The  action  was  brought  in  Oattarangns  county  by  Charles  P. 
Adams  against  William  M.  Farr,  to  recover  for  the  wrongful  and 
unlawful  entering  a  mill  and  injuring  the  machinery^  etc.  The 
acts  complained  of  were  the  removal  from  such  mill  of  a  shingle 
machine,  shafting  and  pulleys,  etc.  Sufficient  facts  appear  in  the 
opinion. 

J.  B.  Finchy  for  appellant.     Plaintiff  being  out  of  possession 
oould  not  bring  action.     Stuyvesant  v.  Dunham,  9  Johns.  61;  Frost 
v.  Duncan,  19  Barb.  560;  Schermerhom  v.  Buett,  4  Den.  424;  Freer^ 
y.  Stotenbur,  36  Barb.  643. 

Gary  £  Jewell,  for  respondent. 

MuLLiKy  P.  J.  This  action  is  brought  to  recover  damages  for 
the  unlawful  entry  of  the  defendant  into  a  certain  stave  saw-mill 
near  the  village  of  Olean,  and  breaking  and  carrying  away  certain 
chains,  bolts,  wheels,  and  other  parts  of  said  mill.  The  answer 
denies  the  complaint,  and  sets  up  as  defenses  the  non-joinder  of 
several  parties  defendants. 

In  October,  1865,  the  premises  and  property  in  question  were 
owned  by  Davis  &  Oomstock  in  fee,  and  on  the  twenty-first  of  that 
month  they  executed  and  delivered  to  Alfred  Tallent  an  agree- 
ment to  sell  and  convey  to  him  said  premises  and  property  for  the 
Bum  of  $20,000,  to  be  paid  in  certain  installments  mentioned  in 
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said  contract.  It  was  provided  in  and  by  said  contract  that  the 
said  Dayis  &  Oomstock  neither  parted  with  any  title  or  interest  in 
said  premises,  nor  should  Tallent  acquire  any  in  law  or  in  equity 
until  or  unless  he  paid  the  whole  of  said  purchase-money,  and  it 
was  further  prorided  that  said  Tallent  should  not  remove  and  take 
away  from  said  premises  any  of  the  machinery  or  property  located 
on  said  land  until  he  should  pay  for  said  property.  In  January, 
1868,  Davis,  who  had  then  acquired  the  interest  of  Comstock  in 
said  premises,  conveyed  them  to  Frank  Stowell,  subject  to  the  con- 
tract to  Tallent,  excepting  therefrom  one-fourth  part  thereof 
conveyed  to  one  Eomeman.  In  1869,  Stowell  conveyed  the  same  to 
Calvin  T.  Chamberlain.  In  August,  1869,  Chamberlain  and  wife 
conveyed  to  the  plaintiff.  The  one-fourth  part  conveyed  to  Korne- 
man  was  by  him  conveyed  to  plaintiff  in  the  same  month. 

The  defendant  justified  the  taking  of  said' property  under  a  sale 
of  the  same  to  him  by  Tallent,  in  July,  1868.  Neither  Stowell  nor 
any  one  claiming  under  him  was  in  possession  of  said  premises  and 
property  after  the ,  agreement  to  sell  to  Tallent  in  1865.  The  mill 
was  not  operated  after  1868. 

Upon  these  facts  it  must  be  held  that  the  plaintiff  was  the  legal 
owner  of  the  property,  and  that  the  defendant  was  not  at  the  time 
of  the  removal  thereof  from  the  mill.  The  only  remaining  ques- 
tion then  is,  can  the  plaintiff,  not  being  in  the  actual  possession  of 
said  mill  and  property,. maintain  an  action  for  the  illegal  entry  upon 
the  real  estate  and  the  severance  and  removal  of  the  machinery, 
^tc,  therefrom.  Tallent  having  no  interest  in  said  premises  and 
property  could  not  convey  any  to  the  defendant.  His  entry  and 
lemoval  of  the  property  was  unlawful.  He  was  a  wrong-doer, 
and  the  plaintiff  is  the  only  person  who  can  maintain  an  action 
against  him. 

The  appellant's  counsel  insist  that  the  action  is  trespass,  and  that 
that  form  of  action  can  only  be  maintained  by  the  person  in  the 
actual  possession,  and  as  Tallent  was  in  the  actual  possession  and 
the  plaintiff  was  not  at  the  time  of  the  illegal  entry,  the  latter  can- 
not maintain  the  action.  If  we  are  right  in  holding  that  TaUent 
never  had  the  legal  right  to  the  possession  of  said  property  as 
against  the  plaintiff  and  his  grantors,  the  very  ground- work  of  this 
branch  of  the  defense  fails.  The  legal  title  draws  after  it  the 
right  to  immediate  possession,  and  such  right  is  sufScient  to  main^ 
tain  trespass  against  one  entering  without  right.   1  Chitty^s  PI.  72. 
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If  the  referee  was  right  in  holding  as  matter  of  fact  that  the 
personal  property  remoTied  by  the  defendant  was  so  annexed  to  the 
mill  as  to  become  part  of  it,  the  removal  of  it  was  an  injury  to  the 
reversionary  interest  of  the  plaintiff  if  Tallent  can  be  said  to  be  in 
the  actual  possession.  For  an  injury  to  such  an  interest  an  action 
on  the  case  lay  at  common  law,  and  possession  was*  not  necessary  to 
maintain  such  an  action.  1  Ohitty's  PI.  72, 160;  Randall  v.  Cleave- 
land,  6  Conn.  328;  Robinson  v.  Wheeler^  25  N.  Y.  252. 

The  plaintiff  was  clearly  entitled  to  recover,  and  the  judgment 

must  be  affirmed. 

Judgment  affirmed. 


Pbople  ex  rel.  Howlbtt  v.  Mayor  of  Syeacusb. 

StattUory  ecnstraction — charter  of  Syraoua^  —  Official  discretion — AsMssnient 
—  ehureh  property,  equally  toith  other,  Uable  for  loccU  improvements. 

The  charter  of  SyracuBe  proyides  that  when  any  street  or  alley  is  opened,  the 
commissioners  for  that  purpose  shall  direct  such  part  of  the  expenses  of  the 
improvement  "to  be  assessed  upon  the  city,  and  such  part  locally,  as  they 
shall  deem  just."  Meld,  that  the  commissioners  had  no  authority  to  exempt 
the  city  wholly  from  assessment. 

Church  property  benefited  by  a  local  improvement  held  liable  to  assessment 
in  the  same  proportion  as  other  property  benefited.  Matter  of  Mayor  of 
New  York,  11  Johns.  77,  overruled. 

Certiobabi  to  review  the  assessment  of  the  expenses  of  opening 
an  alley  in  the  city  of  Syracuse. 

The  proceeding  was  instituted  upon  the  relation  of  Alfred  A. 
Hewlett  and  others  against  the  Mayor  and  Common  Council  of  the 
city  of  Syracuse.  The  circumstances  were  these:  In  March,  1870, 
certain  owners  of  land  in  block  111  in  said  city,  petitioned  the 
common  council  to  extend  a  public  alley  from  its  then  terminus 
northerly  through  said  block.  The  common  council  accordingly 
took  steps  to  appropriate  the  land  necessary  for  said  improvement. 

It  is  provided  in  the  charter  of  Syracuse  that  in  cases  of  opening 
or  altering  streets  or  alleys,  three  commissioners  shall  be  appointed 
by  some  court  of  record  sitting  in  the  city,  who  shall  award  com- 
pensation to  the  owners  of  property  taken,  and  assess  the  expense 
of  the  improvement  upon  the  property  benefited. 
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After  the  improTement  in  question  was  made^  and  the  damages 
awarded^  an  assessment  for  the  expense  thereof  was  made  upon 
the  property  of  relators  and  others.  This  assessment  was  vacated 
by  the  court  for  certain  irregularities,  upon  proceedings  by  certio- 
rari, and  a  new  assessment  was  ordered  by  the  common  council  to 
be  made  by  the  commissioners.  This  re-assessment  was  confirmed 
by  the  common  council.  This  proceeding  Vas  brought  to  review 
the  said  re-assessment,  which  was  claimed  to  be  invalid,  for  the 
reasons  stated  in  the  opinion  and  others.  Such  further  facts  as 
are  material  appear  in  the  opinion. 

/.  0.  Vann  and  L.  W.  Hall,  for  relators. 

A.  H,  Oreen,  for  respondents,  cited  as  to  the  assessment  on  the 
church  property.  Matter  of  Mayor  of  New  York,  11  Johns.  77 ;  Ex 
parte  Mayor  of  Alban^y^  23  Wend.  277,  and  cases  cited. 

Gilbert,  J.  The  return  in  this  case  presents  two  errors,  which 
are  too  palpable  to  be  overlooked.  First.  No  part  of  the  expense 
of  the  improvement  has  been  assessed  upon  the  city,  whereas  the 
statute  (charter,  §  4,  tit.  8)  made  it  the  duty  of  the  commissioners 
to  ^'direct  such  part  of  said  expense  to  be  assessed  upon  the  city, 
and  such  part  locally,  as  they  should  deem  just."  The  legislature 
clearly  declared  a  rule  of  assessment,  whereby  a  part  of  the  expenses 
should  be  borne  by  the  city  corporation,  and  the  residue  only  by 
the  owners  of  property  benefited.  The  only  discretion  on  this 
subject  resting  in  the  commissioners,  was  that  of  apportionment 
between  the  owners  and  the  corporation.  They  had  no  power  to 
exempt  either  from  all  contribution  to  the  burden.  The  statute  is 
imperative,  and  whether  the  legislation  is  wise  or  expedient,  is  a 
question  with  which  neither  the  commissioners  nor  this  court  have 
any  thing  to  do.  Laws  in  derogation  of  private  rights  must  be 
strictly  pursued. 

Second,  The  commissioners  applied  a  rule  of  apportionment 
among  the  owners  of  property  benefited  much  more  favorable  to  a 
religious  corporation  than  to  other  owners,  whereas  the  statute, 
supra,  required  the  commissioners  to  assess  that  part  of  the  expense 
to  be  borne  locally  upon  the  property  benefited  by  the  improve- 
ment, in  a  just  and  equitable  manner,  as  near  as  may  be,  in  pro- 
portion to  the  benefits  received.     The  general  rule  for  determin- 
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ing  these  benefits  is  to  ascertain  the  market  value  of  the  property 
with  and  without  the  improyement.  Matter  of  Furman  St.,  17 
Wend.  649;  Matter  of  William  and  Anthony  Sts.,  19  id.  690; 
T.  &  B.  B.  B.  Co.  Y.  Lee,  13  Barb.  169.  The  commissioners 
return  that  "  the  land  belonging  to  the  church  is  of  equal  or  greater 
value  than  that  which  adjoins  it  on  the  south/'  and  yet  they  assessed 
the  latter  nine  times  as  much  as  the  former.  The  statute  does  not 
authorize  such  an  exemption  in  favor  of  property  which  for  the 
time  being  is  used  for  religious  purposes^  and  the  case  of  Matter 
of  Mayor  of  New  York,  11  Johns.  77,  so  far  as  it  asserts  a  con- 
trary principle,  must  be  deemed  overruled  by  the  subsequent  cases 
which  have  been  cited. 

We  are  inclined  to  think  also  that  the  commissioners  erred  in 
taking  into  consideration  the  effect  of  removing  the  bam.  The 
assessment  must  be  set  aside. 

Ordered  accordingly. 


Mills  v.  Porter. 

Warranty — of  iiiU — NoHce — Aatigjiment  of  promisiory  note. 

Defendant,  who  had  in  his  possession  a  promissory  note  belonging  to  J.,  and 
payable  to  J/s  order,  bat  not  indorsed  by  J.,  assigned  the  same  to  W.  with- 
out other  consideration  than  that  if  W.  collected  the  note  he  shoald  pay 
defendant  the  face  amoont.  Held,  (1)  that  the  want  of  the  indorsement 
was  a  notice  of  the  defect  in  title ;  (2)  that  the  doctrine  of  implied  warranty 

c  of  title  in  the  sale  of  chattels  did  not  apply,  and  (3)  that  defendant  was  not 
liable  to  W.  or  his  assignee  for  the  defect  of  title. 

• 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendant, 
entered  upon  a  verdict  directed  by  the  court,  and  from  an  order 
denying  a  new  trial. 

The  action  was  brought  in  Lewis  county  by  George  R.  Mills 
against  Bobert  Porter,  to  recover  damages  for  the  failure  of  title 
to  a  note.  The  note  in  question  was  for  $1,000,  and  made  by  one 
Brown  and  another,  payable  to  the  order  of  one  Jabez  Porter, 
brother  of  defendant,  upon  a  loan  made  by  said  Jabez  to  said 
Brown,  and  was  left  in  the  hands  of  defendant  for  safe-keepmg. 
Jabez  Porter  died  without  indorsing  the  note.     Some  time  after 
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his  deaths  defendant  delivered  the  no£e  to  one  John  Wood,  execut- 
ing at  the  same  time  an  instrnment  under  seal,  reading  as  follows: 
"  For  value  received,  I  hereby  sell  and  assign  unto  John  Wood  a 
certain  note,  executed  by  George  D.  Brown  and  Mary  A.  Brown, 
for  one  thousand  dollars,  with  interest,  dated  August  29, 1864,  and 
payable  to  Jabez  Porter  or  order  one  year  after  date,  at  the  Bank  of 
Lowville." 

At  the  trial  it  was  shown  that  Wood  paid  nothing  upon  receiv- 
ing the  transfer  of  the  note  and  the  assignment;  that  Wdod  agreed 
to  take  the  note  and  collect  it,  and  give  defendant  the  face  of  the 
note,  and  Wood  was  to  have  the  interest  for  collecting  it. 

By  an  instrument  under  seal,  dated  two  dayp  after  the  one 
executed  by  defendant,  Wood  transferred  the  note  to  plaintiff,  and 
before  the  commencement  of  the  suit  transferred  all  his  claim  for 
damages  by  reason  of  the  want  of  title  in  defendants  to  the  note, 
which  want  of  title  had  been  determined  in  an  action  by  plaintiff 
thereupon  against  the  makers.  Such  other  facts  as  are  material 
appear  in  the  opinion. 

Cornelius  E,  Stephens,  for  appellant.  On  the  sale  of  a  chattel, 
there  is  an  implied  warranty  of  title.  Case  v.  Hally  24  Wend.  102; 
Sweefman  v.  Prince,  230,  and  cases  cited. 

B.  S.  Merrell,'  for  respondent. 

GiLBEBT,  J.  The  only  grounds  upon  which  a  recovery  could  be 
claimed  in  this  case  are  that  the  defendant  sold  the  note  to  Wood, 
and  that  on  such  sale  there  was  an  implied  warranty  of  the  title  to 
the  note.  Neither  of  these  propositions  can  be  maintained.  There 
was  no  sale  of  the  note,  but  a  mere  assignment  thereof  for  the 
purpose  of  having  it  collected  upon  an  agreed  compensation  to 
be  paid  to  Wood,  namely,  the  interest  which  had  accrued  and 
might  thereafter  accrue  on  the  note.  That  assignment  was 
wholly  ineffectual  for  the  reason  that  the  defendant  was  not  the 
owner  of  the  note.  The  note  belonged  to  Jabez  Porter,  and 
was  given  to  secure  the  payment  of  a  loan  made  by  him  to  the 
makers ;  was  payable  to  his  order,  and  had  not  been  indorsed  or 
transferred  by  him.  The  defendant  held  it  merely  as  Jabez  Porter's 
custodian.'  The  note  on  its  face  showed  that  the  defendant  had  no 
title  to  it,  and  that  fact  was  equivalent  to  a  declaration  to  that 
effect  accompanying  the  assignment.     The  transaction  was  illegal 
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on  the  part  of  both  Wood  and  the  defendant  The  doctrine  of 
implied  warranty  of  title  on  the  sale  of  a  chattel  cannot  be  applied 
to  snch  a  case,  for  in  contemplation  of  law  the  note  was  not  in  the 
possession  of  the  assignor.  Scranton  v.  Clark,  39  Barb.  273  ;  S.  C, 
39  N.  Y.  220.  The  plaintiff  merely  stands  in  the  shoes  of  Wood. 
The  judgment,  therefore,  must  be  affirmed. 

Judgment  affirmed. 


Tbk  Eyck  v.  Oeaiq. 

Adorns  poueman  —  mU  of  lands  held  ad/oersely  — EquUy  of  redemption  * 
Tnute  — purchase  of  property  of  cestui  que  trust  by  trustee  — Mortgagee  in  pos 
session — who  is  —  nature  of  trust — may  purchase  mortgaged  property  under 
Mscution  against  mortgagor, 

C.  became  saretj  for  S.  and  received  to  indemnify  him  a  mortgage  upon  a  hotel 
upon  which  C.  already  held  mortgages,  also  an  assignment  of  the  rents  (with 
power  to  dispossess  tenant  and  to  lease)  to  pay  the  interest  upon  the  mortgages, 
the  balance  to  meet  any  liability  incurred  as  surety,  and  C,  under  the  assign- 
ment, collected  the  rents.  Afterward  on  a  sale  under  a  judgment  against  S. 
obtained  by  a  bank  prior  to  the  indemnity  mortgage,  C.  purchased  the  hotel , 
thereafter  P.,  who  owned  a  judgment  against  S.,  obtained  intermediate  the 
bank  judgment  and  the  giving  the  indemnity  mortgage,  redeemed  and  took 
a  sheriff's  deed.  C*  was  compelled  to  pay  the  amount  of  the  surety  bond 
subsequent  to  which  he  purchased  the  hotel  from  P.  S. ,  after  he  had  given 
the  indemnity  mortgage  and  assignment  of  rents  to  C,  sold  with  warranty 
his  interest  in  the  hotel  to  L.,  whose  executrix,  after  the  purchase  by  C* 
from  P.,  assigned  the  interest  of  L.  to  plaintiff.  L.  or  his  executrix  never 
had  possession,  but  G.  had.  Plaintiff  brought  action  to  redeem,  and  for  an 
accounting,  claiming  that  C.  was  trustee  for  S.,  and  the  purchase  by  him 
was  for  the  benefit  of  S. 

Meld,  (1)  that  C.  holding  adversely,  the  conveyance  from  the  executors  of  L. 
was  inoperative ;  (2)  that  even  if  G.  was  a  trustee  as  to  S.,  the  purchase 
could  be  avoided  only  by  S.,  and  not  by  L.  or  his  grantee,  and  this  would 
not  be  affected  by  the  covenant  of  warranty  in  the  conveyance  to  L. 

Beld,  also,  that  the  authority  to  collect  the  rents,  etc.,  contained  in  the  assignment 
thereof,  did  not  constitute  G.  such  an  agent  of  S.  as  to  prevent  him  from 
purchasing  the  hotel  at  the  execution  sale ;  that  this  was  not  affected  by  the 
fact  that  G.  was  mortgagee ;  and  that  G.  was  not  by  the  assignment  rendered 
a  mortgagee  in  possession. 

EM,  further,  that  the  rule  incapacitating  trustees  and  persons  holding  confi- 
dential or  fiduciary  relations,  from  purchasing  the  subject  of  the  trust,  has  so 
application  to  mortgagees,  either  out  of  or  in  jKNisession. 

Vol.  V.N.  Y.  Rkp.— 9 
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Motion  by  defendants  for  a  new  trial  upon  case  and  exceptions^ 
ander  section  268  of  the  Code. 

The  action  was  brought  in  Monroe  county,  by  Henry  Ten  Eyck 
against  John  Craig  and  another,  for  an  acconnting  and  to  redeem 
from  a  mortgage.  Daring  the  pendency  of  the  action,  John  Craig 
died,  and  Oscar  Craig  and  Daniel  W.  Powers,  his  executors,  and 
Helen  M.  Powers^  his  sole  heir  at  law,  were  substituted  as  defend- 
ants.   The  circumstances  of  the  case  were  these: 

On  the  23d  of  April,  1866,  Nelson  P.  Stewart,  then  being  the 
owner  in  fee  of  certain  real  estate,  situate  in  the  city  of  Rochester, 
known  as  "  Congress  Hall,"  executed  a  mortgage  of  that  property 
and  of  a  farm  in  Erie  county,  to  said  John  Craig,  to  indemnify 
him  for  becoming  Stewart's  surety  in  an  undertaking  made  to  stay 
proceedings  on  a  judgment  recovered  in  the  supreme  court  on  the 
24th  day  of  October,  1869,  in  favor  of  one  Maria  L.  Dehon,  executrix, 
against  Stewart,  for  $10,184.83,  on  an  appeal  taken  by  Stewart 
from  said  judgment.  At  the  time  of  the  execution  of  said  mort- 
gage, said  Congress  Hall  property  was  subject  to  three  prior  mort- 
gages, amounting  to  about  $19,000,  two  of  which  were  then  owned 
by  John  Craig,  and  the  third  by  Asa  Sprague,  who  subse- 
quently transferred  it  to  the  said  John  Craig.  The  said  Congress 
Hall  property  was  also  subject,  at  the  time  of  the  execution  of  said 
indemnity  mortgage,  to  a  lease  executed  by  Stewart  to  Robert  D. 
Cook  for  the  term  of  five  years,  from  the  1st  day  of  May,  1860^  at 
a  rent  of  $3,600  a  year,  payable  monthly  in  advance. 

On  the  24th  of  April,  1860,  Stewart  assigned  said  lease,  and  the 
rents  payable  thereon,  to  John  Craig,  as  further  indemnity  for  his 
becoming  surety  as  above  stated,  by  an  instrument  in  writing, 
reading  as  follows: 

"  Whereas,  on  or  about  the  24th  of  October,  A.  D.  1859,  one 
Theodore  Dehon,  of  New  York,  recovered  a  judgment  in  the 
supreme  court  against  Nelson  P.  Stewart  for  the  sum  of  $10,184.83, 
entered  upon  a  report  of  referee,  from  which  judgment  said  Stewart 
has  appealed  to  the  general  term  of  the  supreme  court,  and  for  the 
purpose  of  staying  proceedings  upon  the  said  judgment,  the  under- 
signed John  Craig  has  consented  to  sign  and  execute  the  necessary 
undertaking  to  stay  the  proceedings  upon  said  judgment.  Now 
for  the  purpose  of  securing  the  said  Craig  for  becoming  such  surety 
(in  addition  to  other  securities  made  to  him),  the  said  Nelson  P. 


OCTOBER  TERM,  1874.  67 

Ten  Eiydc/v.  Chug. 

Stewart  hereby  sells^  assigns^  and  transfers  to  said  Oraig  the 
annexed  lease  of  Congress  Hall^  executed  by  B.  D.  Cook  to  me,  and 
said  Oraig  is  hereby  anthorized  to  demand  and  receive  the  rents 
reserved  by  said  lease  for  the  term  thereof,  or  until  said  Oraig  shall 
be  relieved  from  liability  on  his  undertaking,  from  which  rents 
said  Oraig  is  to  pay  the  interest  upon  the  mortgages  now  on  said 
premises,  held  by  himself  and  Asa  Sprague,  the  insurance  thereon, 
and  the  balance  of  said  rents  are  to  be  held  by  said  Oraig  to  meet 
any  liability  upon  his  said  undertaking  upon  the  appeal  aforesaid, 
upon  which  balances  so  remaining  in  his  hands  said  Oraig  is  to 
allow  interest  to  said  Stewart.  And  for  the  more  ample  protection 
of  said  Oraig,  it  is  hereby  agreed  that  in  case  said  Oook  from  any 
cause  shall  fail  to  meet  his  rents,  or  shall  fail  to  perform  his  cove- 
nants or  to  keep  said  house  and  the  said  premises  shall  be  vacated, 
or  said  lessor  shall  be  entitled  to  the  possession;  that  then  and  in 
that  case  the  said  Oraig  shall  have  full  power  and  authority  to  take 
the  actual  possession  of  said  premises  and  relet  the  same  in  the 
name  of  said  Stewart,  holding  the  lease  and  rents  under  his  assign- 
ment for  the  term  or  period  for  which  he  shall  remain  responsible 
npon  said  undertaking;  when  said  Oraig  shall  be  relieved  of  re- 
sponsibility upon  the  said  undertakiAg,  he  is  to  render  an  account 
and  pay  over  the  rents  which  may  have  accumulated  in  his  hands 
as  above  provided. 

"Nblson^  p.   Stbwabt, 
"JoHJsr  Obaig." 
"BocHBSTBR,  April  %Uh,  I860." 

John  Ondg  was  made  liable  on  his  said  undertaking  as  surety, 
and  was  compelled  to  pay  $12,301.21  thereon  on  the  7th  of  August, 
1862.  Said  Oraig  foreclosed  his  indemnity  mortgage  so  far  as  it 
related  to  the  property  in  Erie  county  and  realized  therefrom  the 
sum  of  $2,615.88.  On  the  17th  of  December,  1860,  the  Con- 
gress Hall  property  was  sold  on  an  execution  issued  upon  said  judg- 
ment in  favor  of  the  Madison  County  Bank,  and  was  bid  off  at  such 
sale  by  the  defendant  Oraig  for  the  sum  of  $5.  On  the  17th  of  March, 
1862,  Daniel  W.  Powers,  by  virtue  of  a  judgment  recovered  by  him 
against  Stewart  on  the  26th  of  January,  1860,  for  $1,481. 78,  redeemed 
the  Congress  Hall  property  from  said  sale;  and  on  the  2l8t  of  March, 
1862,  the  sheriff,  in  completion  of  such  sale,  executed  a  deed  of  said 
property  to  Powers.     On  the  7th  of  May,  1864,  Powers  by  deed  of 
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that  date  conveyed  saad  property  to  John  Craig  in  consideration 
of  the  sum  of  $1^753.53  paid  by  Craig.  The  deed  was  recorded  the 
9th  of  February,  1867. 

On  the  27th  of  April,  1860,  Stewart  and  his  wife  conveyed  Con- 
gress Hall  to  Henry  K.  Sanger  by  deed,  subject  to  the  several  mort- 
gages above  stated,  except  the  indemnity  mortgage.  Sanger  died 
previously  to  July,  1864,  leaving  a  will  duly  executed  bearing  date  the 
7th  of  May,  1862,  which  was  admitted  to  probate  the  19th  of  July, 
1864,  and  by  which  he  gave  to  his  wife  all  his  estate,  real  and 
personal,  and  named  her  as  sole  executor.  Mrs.  Sanger,  the  wife 
of  Henry  K.  Sanger,  as  devisee  and  executrix,  conveyed  Congress 
Hall  to  the  plaintiff,  Henry  Ten  Eyck,  by  deed  dated  the  3d  of  Janu- 
ary, 1867.  The  deed  recited  a  consideration  of  $200.  This  action 
Was  commenced  the  13th  of  July,  1867.  The  court  before  whom  the 
action  was  tried  found  that  the  judgment  under  which  Powers 
redeemed  had  been  assigned  by  Powers  on  the  10th  of  April,  1860, 
to  Oliver  M.  Benedict,  in  consideration  of  the  amoui^  then  due  on 
the  judgment  paid  to  Powers;  that  the  said  Benedict  was  the  confi- 
dential adviser  of  Stewart,  and  the  purchase  and  assignment  in  his 
own  name  was  at  the  request  of  Stewart,  and  with  funds  furnished 
or  replaced  by  Stewart;  that  the  judgment  was  re-assigned  to  Powers 
on  the  day  of  the  redemption  of  the  property,  and  that  there  was  no 
evidence  that  this  was  done  with  the  knowledge  or  consent  of  Stewart; 
that  during  1861  and  1862  Benedict  was  the  attorney  and  counsel 
of  both  Powers  and  Craig;  that  Craig  a  part  of  the  time  during 
those  years  made  Benedict's  office  his  place  of  business,  and  that 
Powers  was  the  feon-in-law  of  Craig. 

The  conclusions  of  law  found  were  these:  That  the  said  John 
Craig,  on  entering  upon  the  collection  of  the  rents  on  the  assign- 
ment of  the  lease  of  Congress  Hall  property,  was  in  the  position  of 
a  trustee  for  Stewart  in  respect  to  the  leased  property  and  his  pur- 
chase of  the  same  while  he  occupied  that  position  inured  to  the 
benefit  of  the  cestui  que  trust  at  his  election;  that  when  Benedict, 
the  attorney  and  confidential  adviser  of  Stewart,  held  the  judgment 
under  which  Powers  redeemed,  he  held  it  in  trust  for  Stewart; 
that  Powers,  as  the  assignee  of  Benedict,  without  consideration, 
took  Benedict's  right  in  the  judgment  and  no  more,  and  when 
Powers  redeemed  he  took  the  land  subject  to  the  trust 
which  attached  previously  to  the  judgment  in  his  hands; 
that  from  the  intimate  relations  existing  between  Powers  and  Craig, 
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and  from  the  circnmstances  above  f onnd  respecting  their  dealings 
with  each  other  and  with  the  Congress  Hall  property,  Craig  was 
chargeable  with  notice  of  said  trust;  that  Stewart,  while  he 
owned  the  Congress  Hall  property,  had  the  right  to  redeem  the 
same  on  paying  to  Craig  the  amount  of  his  liens  and  advances  over 
and  above  his  receipts,  and  that  the  plaintiff  Ten  Eyck,  by  means  of 
the  snc<^es6ive  conveyances  above  stated,  had  succeeded  to  such 
right  of  Stewart  to  redeem  said  property,  and  was  entitled  to 
redeem. 

The  court  directed  judgment  declaring  that  plaintiff  had  the 
right  to  redeem  the  property  in  question  on  paying  to  the  defend- 
ants the  sums  to  which  they  were  equitably  entitled,  and  that  a 
referee  be  appointed  to  take  and  state  the  accounts,  etc. 

Theodore  Bacon  and  Henry  R.  Selden,  for  plaintiff.  The  right 
of  redemption  has  always  been  guarded  with  extreme  care.  4 
Kent's  Com.  158,  159;  Holridge  v.  GiUespie,  7  Johns.  Ch.  30; 
Wright  v.  Bates,  13  Vt.  341.  Stewart,  if  living,  would  have  been 
entitled  to  redeem,  notwithstanding  the  sale  on  execution,  the 
redemption  and  sale  l>y  Powers  to  Craig.  Howell  v.  Baker,  4 
Johns.  Ch.  120;  Kerr  on  Frauds,  163;  Howell  v.  Ransom,  11  Paige, 
638;  Lewin  on  Trusts,  724,  §  1,  725;  Lamberton  v.  Smith,  13  Serg. 
&  R.  311;  1  R.  S.  739,  §  143;  Bush  v.  Lathrop,  22  N.  Y.  635; 
Montague  v.  Dawes,  14  Allen,  373;  Anderson  v.  Van  Alen,  12 
Johns.  343,  345;  Orimstone  v.  Garter,  3  Paige,  421,  423,  427,  note 
a;  De  Ruyter  v.  St  Peter's  Church,  2  Barb.  Ch.  558;  Taylor  v. 
Stibbert,  2  Ves.  Jr.  440;  Hawley  v.  Cramer,  4  Cow.  723;  Crofton  v, 
Ormsby,  2  Sch.  &  Lef.  600;  4  Kent's  Com.  164-167,  438,  note  c; 
Coote  on  Mortg.  366,  368;  1  Hilliard  on  Mortg.,  ch.  15,  §§  1-18; 
TrinUeston  v.  Hamill,  1  Ball.  &  Beat.  385;  Van  Metre  v.  Griffith, 
4  Dana,  92,  94,  95;  Morgan  v.  Boone,  4  T.  B.  Monr.  297;  Jack- 
son V.  De  Lancy,  13  Johns.  537;  Robinson  v.  PM,  3  P.  Wms.  251, 
note  a;  Bart  v.  Jarman,  10  Price,  84;  Fonbl.  on  Eq.  257; 
Casborne  v.  Scarfs,  1  Atk.  609;  Story's  Eq.  Jur.,  §§  1013,  1015, 
1016,  1028;  Cholmonddy  v.  Clinton,  2  Jac.  &  Walk.  181;  Casborne 
v.  Inglis,  1  Atk.  603;  Bergen  v.  Bennett,  1  Cai.  Cas.  16;  Price  v. 
Price,  15  L.  J.  Ch.  (N.  S.)  13;  Michoudy.  Gerod,  4  How.  (U.  S.) 
566;  Tiff.  &  Bull'd  on  Trust,  145;  Van  JBpps  v.  Van  Epps,  9  Paige, 
241;  Torrey  v.  Bank  of  Orleans,  id.  663;  Ringo  v.  Burns,  10  Pet 
269,  281 ;  Green  v.  Winter,  1  Johns.  Ch.  36  ;  Parkistr.  Alexander^ 
id.  397 ;  Rogers  v.  Rogers,  Hopk.  515 ;  Gardner  v.  Ogden,  22  N.  Y. 
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327,  346;  1  Story's  Eq.  Juris.,  §§  316,  316a;  2  id.,  §§  1211a,  1275 
Wiird  Eq.  Juris.  186,  188-190 ;  Moore  v.  Moore,  6  N.  Y.  256 
Colburn  v.  Morton,  3  Keyes,  296 ;  Oliver  v.  Court,  8  Price,  127 
Noyea  t.  Blakeman,  6  N.  Y.  579 ;  JReg.  v.  Commissioners,  15  Ad, 
&  EL  562 ;  King  v.  Cushman,  41  HI.  31,  38 ;  Washb.  on  Seal 
Prop.  583,  notes  5,  6,  7  ;  Dichinson  v.  Oodwise,  1  Sandf.  Oh.  226 ; 
Brovm  v.  Sim/ms,  44  N.  H.  475 ;  SleeY.  Manhattan  Co.,  1  Paige, 
48 ;  Torrey  y.  Bank  of  Orleans,  2  id.  663 ;  Xing  v.  Otishman,  41 
111.  38 ;  GampbeU  v.  Walker,  5  Ves.  678 ;  Davovs  v.  Fanning,  2 
Johns.  Ch.  252  ;  Steele  v.  Bdbcoch,  1  Hill,  630 ;  ^afor  v.  Whiting, 
3,Sumn.  482.  Plaintiff  has  the  same  right  that  Stewart  would 
have,  4  Kent's  Com,  162;  Jackson  v.  Varick,  2  Wend.  166;  Anony- 
mous, 3  Atk.  313 ;  Van  Home  v.  McLaren,  8  Paige,  289 ;  Thalhi- 
mer  v.  Brinckerhoff,  3  Cow.  646 ;  Small  v.  ifo/^,  22  Wend.  403  ; 
Campbell  v.  Jones,  4  id.  310 ;  Crary  v.  Ooodman,  22  N.  Y.  177 ; 
Tfoodv.  Griffith,  1  Swanst.  55,  56 ;  Allen  v.  Smith,  1  Leigh  (Va.), 
231 ;  ^afer  v.  Whiting,  3  Sumn.  476  ;  4  Kent's  Com,  449,  note  a  ; 
Clapp  T.  Bromagham,  9  Cow.  556  ;  Zeller^s  Lessee  v.  Eckert,  4  How. 
(TT.  S.)  289,  295 ;  Aggas  v.  Pickerell,  3  Atk.  225. 

Oeorge  F,  Danforth,  for  defendant. 

Gilbert,  J.  There  are  two  insuperable  objections  to  the  grant- 
ing of  the  relief  which  the  plaintiff  seeks,  unless  a  mortgagee  can 
be  converted  into  a  trustee.  In  the  first  place,  the  conveyance 
from  Mrs.  Sanger  to  him,  and  under  which  alone  he  claims  any 
interest  in  the  premises  in  controversy,  is  wholly  inoperative  and 
void  as  against  the  defendants,  for  the  reason  that  when  said  con- 
veyance was  made,  the  decedent,  Mr.  Craig,  was  in  possession  of 
the  premises,  claiming  under  a  title  adverse  to  that  of  Mrs.  Sanger. 
1 R.  S.  739,  §  147;  2  id.  691,  §  6.  There  is,  therefore,  a  fatal  lack  of 
that  privity  which  is  requisite  to  entitle  the  plaintiff  to  redeem. 

In  the  second  place,  assuming  that  the  relations  between  the 
deceased,  Mr.  Stewart,  and  the  decedent,  Mr.  Craig,  independent 
of  the  mortgages,  were  those  of  cestui  que  trust  and  trustee,  still 
the  plaintiff  is  a  stranger  to  the  trust.  The  purchase  of  Mr.  Craig 
was  not  void,  but  was  voidable  only  at  the  election  of  the  cestui  que 
trust,  or  his  heirs,  or  personal  representatives.  It  is  perfectly  valid 
and  effectual,  both  at  law  and  in  equity,  unless  that  election  be 
exercised  within  the  time  allowed  by  the  rule  governing  such  cases. 
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No  one  but  the  cestui  que  trusty  or  some  one  standing  in  his  place, 
can  be  heard  to  make  such  election. 

The  purchase  shall  stand  if  the  cestui  que  trust  acquiesce  in  the 
sale.  Jackson  y.  Van  DalfseUy  5  Johns.  43  ;  Jackson  t.  Wcdshy  14 
id.  415 ;  Jenison  v.  Mapgood,  7  Pick.  8.  No  one  but  the  cestui 
que  trusi  has  a  right  to  call  in  question  a  purchase  made  by  the 
trustee.  Wilson  y.  Troup^  2  Cow.  238.  '  If,  under  any  circum- 
stances, such  a  right  of  election  to  ayoid  a  purchase 'made  by  a 
trustee  would  pass  to  the  grantee  of  the  property  purchased,  by 
yirtue  of  a  conyeyance  thereof  by  the  cestui  que  trusty  no  such  result 
followed  the  conyeyance  by  Stewart  to  Sanger,  for  the  purclufite  by 
Craig,  which  the  plaintiff  seeks  to  {lyoid,  was  made  seyeral  years 
after  that  conyeyance.  Nor  did  any  such  right  inure  to  Sanger  by 
yirtue  of  the  coyenant  of  warranty  contained  in  such  conyeyance, 
for  the  reason  that  none  existed  in  Stewart.  Stewart,  or  his 
heirs,  or  representatiyes  might,  if  the  alleged  trust  be  assumed, 
haye  claimed  the  benefit  of  Craig's  purchase,  and  in  that  way  his 
grantees,  including  the  plaintiff,  might  haye  succeeded  to  his  rights. 
Hunt  y.  Amidon,  4  H^ll,  345.  But  no  such  claim  has  oyer  been 
made.  On  the  contrary,  for  aught  that  the  eyidence  shows,  they 
acquiesced  in  the  purchase  by  Craig. 

Perhaps  the  court  might,  in  a  proper  case,  compel  a  person, 
standing  in  Mr.  Stewart's  relation  to  the  property  in  dispute,  to 
disaffirm  acts  done  by  his  trustee,  which  would  work  a  breach  of 
his  warranty,  and  so  ayoid  a  purchase  made  by  the  trustee  for  his 
benefit,  for  the  purpose  of  protecting  the  title  of  his  grantee. 
Iddings  y.  Brueny  4  Sandf .  Ch.  223,  277.  But  for  obyious  reasons 
no  such  decree  could  be  made,  unless  the  (xsiui  que  trusty  or  in  case 
of  his  death,  his  heirs  or  personal  representatiyes  were  parties  to 
the  suit.  It  is  said  that  a  trustee  cannot  set  up  a  title  aidyerse  to 
his  cestui  que  trust,  and  that  a  conyeyance  of  the  legal  title,  to  the 
lands  in  dispute,  should  be  held  to  embrace  an  assignment  of  any 
equitable  right  to  redeem.  Granted.  But  if  the  f oijpgoing  yiews 
are  correct,  the  plaintiff  is  not  a  cestui  que  trust,  nor  had  his 
grantor,  Mrs.  Sanger,  any  such  equitable  right  to  assign. 

If,  for  any  reason,  the  conclusions  we  haye  expressed  should  he 
deemed  erroneous,  we  are,  neyertheless,  of  opinion  that  upon  the 
facts  of  the  case  the  purchase  of  Mr.  Craig  was  a  perfectly  yalid 
one.  With  respect  to  the  finding  of  Hie  court  below,  thai  the 
judgment  under  which.  Powers  redeemed  was  held  by  Benedict  in 
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trust  for  Stewart;  that  Powers  took  the  assignment  thereof  subject 
to  that  trust,  and  that  Craig  is  chargeable  with  notice  of  such 
trust,  it  is  at  least  yeiy  questionable  whether  they  are  warranted 
by  the  eyidence.     It  is  not,  however,  necessary  to  discuss  that 
question,  because,  as  already  shown,  the  plaintiff,  being  a  stranger 
to  the  trust,  cannot  be  heard  to  disaffirm  the  acts  of  the  alleged 
trustees,  or  to  claim  in  this  suit  the  benefit  thereof  himself. 
Stewart,  the  cestui  que  trusty  or  his  heirs  or  personal  representatives, 
alone,  are  vested  with  that  right     The  court  below  did  not  find 
whether  the  legal  effect  of  the  transactions  between  Stewart  and 
Benedict,  in  respect  to  the  judgment,  was  a  payment  thereof,  or 
whether  the  redemption,   under  the  circumsttmces  proved,  was 
in  contravention  of  the  statute  regulating  redemptions,  on  the 
ground  that  it  was  made  ostensibly  by  a  judgment  creditor,  but 
really  by  a  trustee  of  the  jtidgment  debtor,  after  the  expira- 
tion of  the  period  within  which  judgment  debtors  are  allowed 
to  redeem,  or  whether  it  was  a  fraud  on  the  purchaser  at  the  sale 
under  the  execution,  or  otherwise.    These  questions  may  not,  there- 
fore, be  properly  before  us  for  adjudication.     If  the  redemption 
was  valid,  Craig  got  a  good  title  by  the  conveyance  from  Powers, 
which  must  stand  until  assailed  by  Stewart,  or  his  heirs  or  personal 
representatives.     If  it  was  invalid  for  the  reasons  suggested,  it  was 
a  nullity,  and  Craig  got  a  good  title  in  equity,  by  his  purchase,  at 
the  execution  sale,  which  he  is  entitled  to  have  consummated,  by  a 
conveyance  from  the  sheriff,  vesting  in  him  the  legal  title.     His 
receipt  of  the  money  paid  to  him  by  Powers,  in  order  to  effect  the 
redemption,  did  not  destroy  his  right  to  such  conveyance,  unless 
Powers  had  a  right  to  redeem.     The  redemption  proceeding  cannot 
be  held  to  be  valid  for  the  purpose  of  destroying  the  rights  of  Craig, 
as  a  purchaser,  at  the  execution  sale,  and  at  the  same  time  b&  held 
to  be  invalid  for  the  purpose  of  avoiding  the  conveyance  to  Craig, 
made  by  the  same  person  who  effected  the  redemption. 

The  only  Remaining  questions  relate  to  the  finding  of  the  court 
below^hat  Craig,  upon  entering  upon  the  collection  of  the  rents 
on  QiQ  assignment  of  the  lease  of  the  property  in  dispute,  was  in 
tUe  position  of  a  trustee  for  Stewart  in  respect  to  that  property,  and 
that  his  purchase  of  the  same^  while  he  occupied  that  position, 
inured  to  the  benefit  of  the  ceatui  que  trust  at  his  election. 

We  are  of  opinion  that  this  finding  is  erroneous.  It  seems  to  us 
to  be  a  perversion  of  the  rule  which  incapacitates  trustees  and  per- 
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flons  holding  confidential  or  fiduciary  relations  toward  others  from 
purchasing  the  subject  of  the  trust  to  apply  it  to  a  person  occupy- 
ing the  position  of  the  decedent,  Mr.  Craig.  He  held  mortgages 
on  the  land  in  controTcrsy  to  secure  the  payment  of  the  bonds  of 
Stewart,  the  mortgagor.  He  had  also  become  liable  as  the  surety 
of  Stewart,  and  held  as  an  indemnity  against  that  liability 
another  mortgage  of  the  same  land,  made  by  Stewart,  and  also  an 
assignment  of  a  lease  thereof  for  a  term  of  years  between  Stewart 
as  lessor  and  one  Cook. 

Treating  the  assignment  of  the  lease  as  constituting  the  relation 
of  principal  and  agent  between  Stewart  and  Craig,  still  the  subject 
of  the  agency  was  not  the  property  in  controyersy,  but  the  money 
reoeiyed  by  Craig  for  the  rents  thereof  for  a  limited  period.  Its 
sole  object  and  purpose  were  to  enhance  the  security  afforded  by 
the  mortgage  held  by  Craig  for  his  indemnity.  It  was  not  inten- 
ded to  impair  any  rights  of  Craig  as  mortgagee,  or  to  impose  any 
burden  or  disability  upon  him,  nor  did  i1^  charge  him  with  the  duty 
or  obligation  of  paying  off  the  judgment  against  Stewart,  or  of 
protecting  the  mortgaged  premises  for  the  benefit  of  the  latter  in 
case  the  lien  thereof  should  be  enforced  by  a  sale.  The  only  duty 
assumed  by  Craig  was  to  receive  the  money  paid  to  him  by  Cook, 
to  apply  the  same  as  directed  in  the  assignment,  and  in  a  contin- 
gency, which  neyer  happened,  to  re-let  the  premises  in  Mr.  Stewart's 
name.  That  duty  he  performed,  and  beyond  that  his  agency  did 
not  extend.  We  haye  been  referred  to  no  authority  holding  that 
such  an  agency  undertaken  by  a  mortgagee  incapacitates  him  from 
purchasing  an  outstanding  title  to  the  property  mortgaged,  and  it 
is  belieyed  none  can  be  found. 

It  would  hardly  be  contended  that  an  agency  to  receive  and  dis- 
pose of  farm  products  as  directed  by  the  principal,  incapacitated  the 
agent  from  purchasing  the  farm  on  a  sale  thereof  under  a  decree  or 
execution  against  the  principal.  See  HoUingsworlh  y.  Spauldingy  54 
N.  T.  636.  And  yet  if  there  be  a  difference  on  this  point,  between 
such  a  case,  and  that  now  under  consideration,  it  is  in  favor  of  the 
latter,  for  Mr.  Craig  had  an  interest  of  his  own  to  iprotect,  by  pur- 
chasing, in  order  to  prevent  such  interest  being  cut  off  by  the  sale. 

It  is  urged  that  upon  taking  the  assignment  of  the  lease,  Craig,  in 

contemplation  of  law,  went  into  possession  of  the  mortgaged  premises 

as  mortgagee.    We  think  that  transaction  had  no  such  effect    He 

oertainly  was  not  in  actual  possession.    Although  ordinarily  the' 

Vol.  V,  N.  T.  Rbp.  — 10 


74  FOUBTH  DBPAKTMENT, 

Ten  Byck  ▼.  Orai^. 

reception  of  rents  and  profits  is  equiyalent  to  possession,  yet  he  did 
not  receive  them  in  the  capacity  of  mortgagee^  or  in  the  assertion 
of  any  right  pertaining  to  him  in  that  character.  His  right  to 
receive  them  sprang  solely  from  the  assignment,  and  it  would  have 
ceased  with  the  payment  of  the  debt  for  which  he  had  become 
surety.  As  mortgagee  merely,  he  had  no  interest  in,  or  right  to 
demand  or  receive  them.  Parkinson  y.  If  anbury,  1  Dr.  &  Sm.  143; 
S.  C,  2  De  G.  J.  &  S.  455.  The  question  is  material  only  upon  the 
supposition  that  a  mortgagee  in  possession  is  a  trustee  for  the  mort- 
gagor, and  therefore  incapacitated  from  purchasing.  If  that  propo- 
sition should  be  established  the  plaintiff  might  have  a  right  to 
redeem.  For  the  trust  would  be  raised  by  implication  of  law  from 
the  relations  between  the  mortgagee  and  the  owner  of  the  equity  of 
redemption.  Upon  this  principle  Craig  would  have  been  a  trustee 
for  Mrs.  Sanger.  She  would  then  have  had  the  equitable  right  of 
enforcing  the  trust,  and  her  conveyance  to  the  plaintiff  might  be 
treated  as  an  assignment  of  that  right  which  would  be  effectual  not- 
withstanding the  hostile  possession  of  Craig. 

But  the  rule  referred  to  has  no  application  to  mortgagees, 
whether  in  or  out  of  possession.  The  relation  between  a  mortgagee 
and  the  mortgagor  or  his  grantee  is  not  one  of  trust  or  confidence, 
nor  has  he  any  duty  to  perform  in  respect  to  the  lands  mortgaged 
which  incapacitates  him  from  purchasing  an  outstanding  title 
thereto.  He  is  allowed  by  statute  to  purchase  at  a  sale  conducted 
by  himself  in  execution  of  a  power  contained  in  his  mortgage  (2 
B.  S.  546,  §  7),  and  the  seventy-third  rule  of  this  court,  which  has 
the  force  of  a  statute,  authorizes  him  to  purchase  at  a  sale,  under  a 
decree  of  foreclosure,  to  which  he  is  a  party  plaintiff  or  defendant. 
Why  then  should  he  be  precluded  from  purchasing  at  a  sale  under 
an  execution  against  the  mortgagor  ?  If  in  possession  it  is  his 
duty  ta  account  in  a  way  onerous  to  him,  not  however  as  agent  or 
trustee  but  as  creditor,  for  all  that  he  receives  comes  to  him  in  his 
own  right.  After  his  mortgage  is  paid  he  is  bound  to  turn  over  the 
possession  to  the  owner  of  the  land,  not  because  he  went  in  under 
a  trust  which  has  ceased  but  because  the  mortgage  debt  has  been 
satisfied.  But  no  duty  to  protect  the  equity  of  redemption  against 
a  sale  thereof  arises  on  being  in  possession,  nor  is  any  power  in  fact 
conferred  upon  a  mortgagee  for  that  purpose.  Kirhwood  v. 
Thompson,  2  De  G.  J.  &  S.  613 ;  ClarJe  v.  Brush,  6  Conn.  151 ; 
see,  also,  Parkinson  v.  HatAury,  supra. 
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We  tfaink>  theief  ore,  it  is  a  misnomer  to  call  a  mortgagee  a  tmstee 
of  the  mortgaged  estate.  He  is  a  creditor  having  a  lien  like  other 
creditors  who  hold  securities  in  other  forms;  and  he  has  opportuni- 
ties to  perpetrate  fraud  and  oppression.  The  court  will  afford  pro- 
tection against  such  acts ;  hut  we  are  unahle  to  discover  any  reason 
for  taking  a  mortgagor  out  from  the  large  class  of  debtors  who 
hare  become  indebted  upon  the  security  of  a  pledge  of  their  prop- 
erty, and  thus  practicaUy  making  him  a  ward  of  the  court. 

The  judgments  of  the  court  of  last  resort,  in  this  State,  appear 
to  be  decisive  on  this  point.  In  Williams  v.  Tawnsend,  31 
N.  Y.  415,  it  was  held  that  a  mortgagee  might  purchase  the 
mortgaged  premises  at  a  sale  thereof  for  taxes.  It  does  not 
appear  that  this  mortgagee  was  in  possession.  But  in  the 
subsequent  case  of  Trimm  v.  Marsh,  54  N.  Y.  599,  it  was  held 
in  effect,  that  a  mortgagee  in  possession,  who  had  caused  the 
mortgaged  premises  to  be  sold  under  an  execution  in  her  favor 
against  the  mortgagor,  might  purchase  at  such  sale.  The  question 
arose  in  a  suit  in  equity,  brought  by  the  mortgagor,  to  redeem, 
and  the  court  held  that  a  purchaser,  with  notice,  might  set  up  the 
ti  Je  acquired  by  the  mortgagee  at  the  execution  sale  against  the 
claim  of  the  mortgagor  to  redeem.  The  same  doctrine  prevails  in 
England.  Cholmonddey  Y.Clinton,  2  Jac.  &  W.  182-185;  Shaw  v. 
Bunny,  2  De  O.  J.  &  S.  468;  Knight  v.  Majoribanhs,  2  Mac.  & 
Oord.  10;  Xirkwood  v.  Thompson,  supra;  Sugd.  on  Vend,  and 
Purch.  (8th  Am.  ed.)  689;  and  in  our  sister  States,  King  v.  State  M. 
Ft  Ins.  Co.,  7  Cush.  7;  Walthall,  Ex.  v.  Rives,  34  Ala.  92;  Hurmr 
der  V.  Roberts,  6  Fla.  711;  Woodlee  v.  Buch,  43  Mo.  231. 

No  case,  in  which  a  contrary  doctrine  has  been  held,  has  been 
brought  to  our  notice.  Baldwin  v.  Bannister,  cited  in  3  P.  W. 
251,  note  a,  is  not  such  a  case.  In  Shaw  v.  Bunny,  supra,  Lord 
J.  TuRinBR  states  that,  having  examined  the  registrar's  book,  he 
found  that  case  to  be  no  more  than  this:  '^  that  the  mortgagee  had 
bought  in  the  dower  of  the  mortgagor's  widow  for  £50,  and 
claimed  to  be  repaid  that  sum  upon  the  mortgage  being  redeemed, 
and  it  was  decreed  accordingly,  apparently  without  dispute,  and 
certainly  there  was  no  claim  by  the  mortgagee  to  hold  the  dower, 
which  he  had  purchased  adversely  to  the  mortgagor." 

The  principle  on  which  the  rule  rests,  also,  is  against  its  appli- 
cation to  mortgagees,  as  will  appear  from  an  analysis  of  the  real 
relation  between  mortgagor  and  mortgagee,  and  the  rights  and 
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obligations  of  each.  That  has  been  often  set  forth  in  previous 
cases^  and  it  would  do  no  good  to  repeat  it  here.  See  Cholmonde- 
ley  V.  Clinton,  supra;  Astor  v.  ffoyt,  6  Wend.  603;  Kortright  v. 
Gady,  21  N.  Y.  343;  Stoddard  t.  Eart,  23  id,  556;  Trimm  v. 
Marsh,  supra,  and  cases  cited. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  court 
below  erred  in  its  disposition  of  the  case,  and  that  the  defendants 
are  entitled  to  a  new  trial. 

A  new  trial  is  granted,  with  costs  to  abide  the  event. 

New  trial  granted. 


Beabd  v.  Yates. 


Pleading  —  const/ructian  of — action  on  contract —  Variance  —  recovery  in  tort 

not  allowed  in  action  on  contract. 

The  complaint  set  up  that  defendant's  grantor  covenanted  to  use  for  operating 
his  saw-mill  only  the  surplus  water  after  plaintiff's  grist-mill  had  been  sup* 
plied,  and  to  keep  tight  gates  to  the  saw-mill  conduit  to  prevent  leakage ; 
that  defendant  diverted  the  water  for  the  purpose  of  operating  the  saw-mill 
or  some  other  purpose,  so  that  there  was  not  enough  water  to  operate  the 
grist-mill ;  that  defendant  did  not  keep  tight  gates,  and  that  defendant  raised 
the  dam,  thereby  raising  the  water  flo  as  to  injure  the  plaintifTs  grist-mill 
and  lands.  There  was  no  imputation  that  the  acts  were  wrongfully  or  inten. 
tionally  done.  Held,  that  a  cause  of  action  upon  contract,  and  not  one  in 
tort,  was  set  forth. 

Where  the  complaint  set  forth  certain  acts  as  a  breach  of  covenant  and  the 
covenant  was  not  proved  —  JBteld,  that  plaintiff  could  not  recover  upon  the 
liability  of  defendant  at  common  law  for  tortious  injuries  to  plaintiff's  prop- 
erty. Where  an  action  is  brought  on  contract  plaintiff  cannot  recover  in 
tort. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  in  Cattaraugus  county  by  Francis  H. 
Beard  and  another  against  Lojenzo  Yates  to  recover  damages  for 
the  diversion  of  water  from  plaintiff's  grist-mill  and  other  alleged 
injuries  to  plaintiff's  property.  The  complaint  alleged  the  convey- 
ance by  one  Thomas  of  certain  lands,  through  which  ran  a  certain 
stream,  to  one  Dedrick,  who  conveyed  the  same  t0  plaintiff.  It  fur- 
ther stated  that  ^'  although  the  said  Thomas  then  owned  a  saw-mill 
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which  was  located  upon  other  lands  then  owned  by  said  Thomas 
and  immediately  adjacent  to  the  lands  so  conyeyed  to  said  Ded- 
rick,  the  said  Thomas  did  in  and  by  said  deed  of  conVeyance 
coYenant  for  himself,  his  heirs  and  assigns,  that  he  or  they 
would  not  for  all  time  use  any  of  the  water  so  running  in 
said  creek  to  operate  or  propel  said  saw-mill,  or  for  any  other  pur- 
pose, except  the  surplus  water  after  the  said  grist-mill  had  been  f uUy 
supplied  with  water  to  propel  and  operate  the  same  to  its  full 
capacity.  And  the  said  Thomas  did  therein  further  coyenant 
as  aforesaid  that  in  conducting  the  water  from  the  pond  to  the 
said  saw-mill  that  he,  as  well  as  his  heirs  and  assigns,  would  con- 
duct the  same  without  wasting  any  water,  and  that  he  and  they 
would  always  keep  and  maintain,  at  the  point  of  the  dam  where  he 
or  they  conducted  the  same  to  the  said  saw-mill,  tight,  substantial 
and  proper  gates  so  as  to  preyent  any  leakage  or  wasting  of  the 
water  in  said  pond.*' 

After  setting  forth  that  defendant  had  acquired  the  title  of 
Thomas  to  the  saw-miU,  it  is  stated  that  ^^  The  said  defendant  has 
been  in  the  constant  habit  and  practice  of  diyerting  and  drawing 
out  the  water  from  the  said  grist-mill  pond  for  the  purpose  of 
operating  his  saw-mill,  or  for  some  other  purpose,  so  that  there 
would  not  be  water  enough  in  the  pond  to  enable  the  occupants  of 
the  grist-mill,  as  aforesaid,  to  propel  and  operate  said  grist-mill  to 
its  full  capacity,  and  during  yery  much  of  said  period  of  time  were 
wholly  unable  to  operate  the  grist-mill  at  all  In  consequence  of 
the  defendants  using  the  water  as  aforesaid."  The  coihplaint  also 
alleged  that  defendant  coyenanted  to  keep  the  coyenants  of  Thomas 
in  the  oonyeyance  to  Dedrick,  and  that  defendant  has  been  in  the 
habit  and  practice  of  unduly  increasing  the  height  of  the  dam  ^^  so 
as  to  raise  the  water  in  the  pond  to  such  an  improper  height  as  to 
preyent  the  occupants  of  said  grist-mill  from  operating  the  same." 
Other  material  facts  appear  in  the  opinion.  The  case  on  a  former 
appeal  is  reported  1  N.  Y.  Sup.  Addenda,  21. 

D.  H.  BolJes,  for  appellant. 

« 

S.  8.  Spring,  for  respondent.  As  to  the  form  of  the  complaint 
cited  Ledioich  y.  McKim,  63  N.  Y.  307;  Chltty  on  PL  (14th  ed.) 
228.  Upon  the  question  of  yariance,  Connaughty  y.  Nichols,  42 
N.  Y.  83. 
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GiLBEBT,  J.  The  cause  of  action  set  forth  in  the  complaint  is 
evidently  one  upon  contract.  It  avers  a  grant  of  ar  privilege  or 
easement  of  using  all  the  water  flowing  from  a  mill-pond  which  is 
necessary  to  propel  a  grist-mill,  covenants  in  respect  thereto  by  the 
grantor,  and  breaches  of  such  covenants  by  the  defendant  who 
acquired  the  title  of  the  grantor  in  the  mill-pond,  and  thus  became 
bound  to  perform  the  covenants.  • 

No  one  reading  the  complaint  could  reasonably  infer  that  the 
pleader  intended  to  set  forth  a  cause  of  action  arising  out  of  a 
tortious  violation  of  the  rights  of  the  plaintiff.  It  is  true  that, 
striking  out  the  averment  respecting  the  covenants,  there  would 
remain  the  allegation  of  the  grant  ^to  the  plaintiff,  and  the  same 
allegation  which  is  sot  forth  as  a  breach  of  the  covenant,  namely, 
that  the  defendant  had  obstructed  the  rights  thereby  granted,  feut 
there  is  no  allegation  that  the  acts  imputed  to  the  defendant  were 
wrongfully  or  intentionally  done,  or  that  he  knew  that  they  were 
not  a  proper  exercise  of  his  own  right  to  take  water  from  the 
pond)  We  do  not  say  that  it  is  necessary  in  framing  a  complaint 
in  an  action  of  tort  to  use  epithets;  but  when  we  are  called  upon 
to  determine  the  real  nature  of  a  complaint,  which  the  pleader  con- 
tends sets  forth  a  cause  of  action,  as  well  in  tort  as  in  contract,  the 
absence  of  them  may  well  be  regarded  in  construing  the  pleading. 
The  only  construction  we  can  give  the  complaint  is  that  it  sets 
forth  a  cause  of  action  upon  contract  and  that  it  does  not  fairly  set 
forth  one  in  tort. 

Upon  the"  trial  no  covetf ants  were  proved,  but  the  plaintiffs  were 
permitted  to  recover  upon  the  liability  of  the  defendant  at  com- 
mon law  for  a  tortious  injury  of  the  plaintiff's  easement;  and  the 
defandant  duly  excepted.  We  think  the  ruling  of  the  learned  jus* 
tice  at  the  circuit  was  erroneous,  for  the  reason  that  there  was  not 
a  variance  only  within  sections  169  and  170  of  the  Code,  but  a 
failure  of  proof  according  to  section  171  of  the  Code.  The 
cases  of  Walter  v.  Bennett  16  N.  Y.  260;  Lewis  v.  MoU,  36 
id.  395 ;  Degraw  v.  Elmore^  50  id.  1,  seem  to  us  to  be 
decisive  on  this  point.  Nor  are  the  cases  of  Connaughty  v. 
Nichols,  42  N.  Y.  83,  and  Ledwich  v.  McKim,  63  id.  307,  in 
conflict  with  these  cases.  The  principle  deducible  from  all 
of  them  is  that  the  presence  of  allegations  in  the  complaint 
which  are  irrelevant  to  the  case,  really  made  thereby,  will  not  have 
the  effect  to  change  the  action  from  one  upon  contract  to  one  in 
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tort,  or  vice  versa  ;  but  that  the  case  f eally  set  forth  by  the  plaintiff, 
in  his  complaint,  cannot  be  changed  upon  the  trial  into  one  of  a 
different  natare.  Such  a  principle  is  obyiously  necessary  to  the 
due  administration  of  justice.  While  a  party  is  not  to  be  turned 
out  of  court  because  his  pleading  contains  unnecessary  averments 
when  it  does  fairly  apprise  his  adrersary  of  the  claim  made  against 
him,  yet  he  is  to  be  held  to  a  trial  of  the  cause  of  action  actually 
set  forth ;  and  when  a  party  sets  forth  a  good  cause  of  action  upon 
contract,  and  avers  and  proyes  additional  facts,  which  render  the 
defendant  liable  for  a  tort  arising  from  the  same  cause  of  action, 
there  is,  perhaps,  no  hardship  in  allowing  a  recovery  upon  the  con- 
tract, for  a  plaintiff  may  in  general  waive  a  tort  and  sue  in  assump- 
sit, and  the  defendant  cannot  be  prejudiced  by  a  recovery  in  the 
mflder  form.  But  there  would  be  manifest  hardship  in  allowing  a 
recovery  for  a  tort  in  an  action  ex  contractu,  for  the  reason  that  such 
a  recovery  might  subject  the  defendant  to  an  imprisonment  of  his 
person.  However  that  may  be,  we  think  the  salutary  rule  that  a 
plaintiff  must  recover,  if  at  all,  according  to  his  allegations  as  well 
as  his  proofs  has  not  been  abolished  by  .the  Code 

For  these  reasons  the  judgment  must  be  reversed  and  a  new  trial 
granted  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered* 


Hazabd  v.  Hazabd. 

Undue  influence — wJuU  constitutes  —  WiU — what  mU  inmlidate. 

Where  there  was  reason  to  suspect  that  the  father  of  the  principal  benefidaiy 
exerted  some  influence  over  the  mind  of  the  testatrix  in  making  the  will, 
bat  H  did  not  appear  that  it  was  such  as  to  deprive  the  testatrix  of  the  free 
exercise  of  her  will  at  the  time,  held,  not  such  undue  influence  as  would 
invalidate  the  will. 

The  rig^it  of  a  testatrix  to  dispose  of  her  property  is  absolute,  and  cannot  be 
controlled  hy  any  evidence  which  falls  short  of  establishing  a  defect  of 
testamentary  capacity  or  actual  fraud  or  coercion. 

Appeal  by  John  H.  Hazard  from  a  decree  of  the  surrogate  of 
Erie  county,  admitting  to  probate  the  last  will  and  testament  of 
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Maria  B.  Hazard^  deceased.  The  appellant  was  a  son  of  the  tes- 
tatrix. The  respondents  were  Edward,  E.  Hazard^  another  son, 
Morris  Hazard^  the  minor  son  of  Edward  E.^  a  beneficiary  under 
such  will,  and  Robert  R.  Hefford  and  Robert  P.  Wilson,  the  execu- 
tors thereof. 

The  will  in  question  was  made  eight  days  before  the  death  of  the 
testator,  and  a  codicil  thereto  the  next  day  preceding  her  death. 
By  it,  about  1100,000  were  disposed  of  as  follows :  11,200  per  year 
to  appellant  during  life;  $l,2tf0  per  year  to  the  respondent,  Edward 
E.  Hazard  during  life,  and  the  rest,  residue  and  remainder,  after 
the  payment  of  a  legacy  of  $1,000  to  the  sister-in-law  of  testatrix, 
to  Morris,  the  minor  son  of  Edward  E.  Hazard. 

The  will  was  made  during  the  last  sickness  of  deceased,  which 
was  caused  by  an  injury  received  by  her  in  falling  from  a  carriage. 
It  was  shown  before  the  surrogate  that  during  that  sickness  Edward 
E.  Hazard  visited  her  frequently,  and  evidence  was  introduced 
tending  to  show  that  he  conversed  with  his  mother  in  relation  to 
her  property  and  its  disposition,  and  respecting  his  brother  and  his 
brother's  marriage.  It  was  clearly  established  that  her  mind  was 
sound  and  usually  clear  at  the  time  the  wiU  and  codicil  were 
executed. 

Perrg  G.  Parker,  for  appellant,  cited  Marvin  v.  Marvin,  4  Keyes, 
9;  Tyler  v.  Gardiner,  35  N.  Y.  569;  Kenne  v.  Johnson,  60  Barb. 
69,  74;  Forvian  v.  Smith,  7  Lans.  443;  Jackson  v.  Jackson,  39  N". 
Y.  163;  Barley  v.  Darley,  3  Bradf.  481,  607;  Nurhouse  v.  Godwin^ 
17  Barb.  236. 

Spencer  Clinton,  for  respondents. 

Gilbert,  J.  Upon  the  evidence  before  us,  no  doubt  of  the  tes- 
tamentary capacity  of  the  testatrix  can  be  rationally  indulged.  It  is 
unnecessary  to  refer  to  the  legal  test  on  this  subject,  for  her  mental 
condition,  as  described  by  the  witnesses,  was  much  setter  than  the 
rule  put  forth  by  the  appellant  requires. 

With  respect  to  the  charge  of  undue  influence,  we  have  carefully 
scrutinized  the  evidence,  and  are  satisfied  that  it  has  not  been  sus- 
tained. There  may  be,  perhaps,  cause  to  suspect  that  the  father 
of  the  principal  beneficiary  exerted  some  influence  in  procuring 
some  of  the  obnoxious  provisions  to  be  inserted  in  the  wilL     But 
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there  is  no  direct  proof  of  such  influence.  And  if  the  t  fact  were 
proved,  it  would  not  invalidate  the  will.  The  law  requires  that 
the  influence  be  such  as  to  deprive  the  testatrix  of  the  free  exercise 
of  her  will  at  the  time  of  doing  the  testamentary  act.  Gardiner  v. 
Gardiner,  34  N.  Y.  155.  To  invalidate  the  will,  it  must  be  proved 
that  it  was  procured  by  force,  threats  or  coercion,  destroying  free 
agency.  The  exercise  of  the  influence,  springing  from  the  family 
relation  or  from  considerations  of  service,  affection  or  gratitude,  is 
nob  undue,  even  though  it  be  pressed  to  the  extent  of  unreasonable 
importunity.  Clapp  v.  FuUerton,  34  N".  Y.  197;  Tyler  v.  Gardiner, 
35  id.  569;  Dean  v.  Negley,  41  Penn.  312.  The  right  of  a  testa- 
trix to  dispose  of  her  property  is  absolute,  and  cannot  be  controlled 
by  any  evidence  which  falls  short  of  establishing  a  defect  of  testa- 
mentary capacity,  or  actual  fraud,  or  coercion.  Evidence  that 
the  testatrix  had  been  influenced  in  making  the  will  would 
lead  to  no  legal  result.  What  influence,  not  amounting  to  fraud 
or  coercion,  would  the  law  condemn?  Such  an  inquiry  would  lead 
to  an  investigation  of  the  motives  and  reasons  operating  on  the 
mind  of  the  testatrix,  which  would  end  only  in  confusion  and 
doubt.  It  is,  therefore,  a  wise  and  salutary  rule  which  requires 
proof  of  actual  coercion  or  fraud.  Any  other  rule  would  render 
the  power  of  testamentary  disposition  uncertain  and  of  little 
▼ahie. 

We  have  looked  into  the  exceptions,  but  find  none  of  them  ten- 
able. 

The  decree  of  the  surrogate  must  be  affirmed,  with  costs  to  be 
paid  by  the  appellant. 

Decree  affirmed. 


•Bbuob  v.  Wbioht. 

Evidence — promUsory  note — parol  to  explain  obfeet  of  indoreement 

In  an  action  upon  a  promiBsory  note  against  the  payee  and  indorser,  hM,  that 
parol  evidence  was  admissible  to  show  that  defendant  indorsed  such  note  for 
the  pnrpose  of  transferring  title  only,  and  upon  an  agreement  with  plain- 
tiff that  he  should  not  be  held  liable  thereupon. 

Appeal  by-  plaintiff  from  a  judgment  in  favor  cf  defendant, 
entered  upon  the  verdict  of  a  jury. 
Vol.V,N.T.Kep.— 11 
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The  action  was  brought  by  James  E.  Bruce  against  John  C. 
Wright,  as  indorser  of  a  promissoiy  note.  The  facts  sufficiently 
appear  in  the  opinion. 


-,  for  appellant. 
-,  for  respondent. 


MuLUN,  P.  J.  In  October,  1873,  defendant  was  drawer  and 
holder  of  two  notes  made  by  John  H.  Burke  and  John  Burke,  Jr., 
one  for  1500,  and  the  other  for  $270,  payable  to  defendant's  order. 
These  notes  were  secured  by  two  chattel  mortgages  on  the  property 
of  John  Burke,  Jr.  The  plaintifF  held  at  the  same  time  a  note 
against  John  Burke,  Jr.,  and  desiring  to  get  the  benefit  of  the 
mortgages  to  obtain  payment  of  said  note,  applied  to  defendant 
through  one  Stone,  who  acted  as  agent  for  the  plaintiff  in  some  of 
his  business  affairs,  to  purchase  the  notes  and  mortgages,  and  the 
defendant  sold  and  delivered  the  same  to  him,  but  did  not  then 
indorse  said  notes. 

Before  the  maturity  of  the  notes  so  sold  by  defendant.  Stone  called 
on  him  and  requested  him  to  indorse  the  note  in  suit  so  that  plain- 
tiff could  bring  suit  upon  it,  and  defendant  indorsed  it  for  that 
purpose  only.  The  plaintiff  caused  presentment  of  said  note  to  be 
made  and  payment  demanded,  and  payment  being  refused,  caused 
notice  of  such  demand  and  refusal  to  be  served  on  the  defendant, 
with  notice  that  the  plaintiff  would  look  to  defendant  for  payment. 

The  defendant  testified  that  the  understanding  and  arrangement 
between  him  and  Stone  at  the  time  of  the  sale  of  the  notes  and 
mortgages  was  that  he  (defendant)  was  not  to  be  liable  on  these 
notes.  The  court  submitted  to  the  jury  the  question  whether  tkere 
was  such  an  agreement  between  Six)ne  and  defendant,  and  they 
found  there  was.  The  court  then  directed  the  jury  to  find  a  gene- 
ral verdict  for  the  defendant,  and  such  a  ^rdict  was  accordingly 
found  and  entered.  To  this  direction  the  counsel  for  the  plaintiff 
excepted,  and  asked  to  go  to  the  jury  upon  the  whole  case,  and  to 
submit  the  whole  case  to  the  jury.  The  requests  were  refused,  and 
the  plaintiff's  counsel  excepted.  A  motion  for  a  new  trial  was  then 
made  by  the  plaintiff's  counsel,  and  it  was  denied  by  the  court. 

The  agency  of  Stone  for  the  plaintiff  was  conceded  by  the  latter, 
and  there  was  no  question  in  relation  to  such  agency  to  go  to  the 
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jury.  The  plaintiff  was,  therefore,  bound  by  the  contract  between 
defendant  and  Stone,  and  a  part  of  that  agreement  was  that  defend- 
ant should  not  be  liable  on  his  indorsement  of  the  notes  if  it  was 
competent  for  defendant  to  prove  such  agreement  on  the  trial. 

Where  the  payee  of  a  negotiable  bill  or  note  writes  his  name  on  the 
back  of  the  note,  the  law  authorizes  the  holder  to  write  over  the  name 
an  agreement  of  the  payee  that,  provided  the  note  or  bill  is  presented 
at  the  maturity  thereof,  at  the  place  where  it  is  payable,  and  if  payment 
is  refused  and  notice  thereof  given  to  him^  he  will  pay  the  amount 
thereof  to  the  holder.  It  'is  not  necessary  that  such  an  agreement 
should  be  actually  written  on  the  back  of  the  bill.  The  courts  will 
treat  it  as  written  and  enforce  it  accordingly.  Between  the  indorser 
and  a  bona  fide  holder  of  such  a  bill  obtained  before  maturity  in  the 
regular  course  of  business,  and  without  notice  of  any  different  agree- 
ment, the  indorser  will  not  be  permitted  to  prove  any  other  or  dif- 
ferent contract,  but  as  between  the  indorser  and  his  immediate 
indorsee,  the  former  may  prove  any  agreement  limiting  his  liability 
or  releasing  him  altogether  from  any  indorsement  as  such  indorser. 
The  rule  of  law  allowing  the  indorser  to  give  such  evidence  is  thus 
stated  by  Byles,  %.  his  work  on  Bills,  page  151.  He  says  :  "If  I 
there  be  a  written  or  even  a  verbal  agreement  between  an  indorser 
and  his  immediate  indorsee,  that  the  indorsee  shall  not  sue  the 
indorser,  but  the  acceptor  only;  it  has  been  held  that  such  an 
agreement  is  a  good  defense  on  the  part  of  the  indorser  against 
his  immediate  indorsee,  suing  in  breach  of  the  agrt^ement.  Indeed, 
the  contract  between  the  indorser  and  indorsee  does  not  consist  I 
exclusively  of  the  writing,  popularly  called  an  indorsement, 
though  that  indorsement  be  a  necessary  part  of  it.  The  con- 
tract consists  partly  of  the  written  indorsement,  partly  of  the 
delivery  of  a  bill  to  the  indorsee,  and  may  also  consist  partly  of 
the  actual  understanding  and  intention  ^vith  which  the  deliv- 
ery was  made  by  the  indorser  and  received  by  the  indorsee.  That 
intention  may  be  collected  from  the  words  of  the  parties  to  the 
contract,  either  spoken  or  written,  from  the  usage  of  the  place  or 
of  the  trade,  from  the  course  of  dealing  between  the  parties,  or 
from  their  relative  situation."  Benton  v.  Martin,  62  N.  Y.  570; 
Prentiss  v.  GraveSf  33  Barb.  621 ;  Ocean  Bank  v.  Dill,  39  id.  677. 

It  may  be  doubted  whether  the  court  had  power  to  direct  a  gen- 
eral verdict  in  favor  of  the  defendant,  and  then  call  upon  the  jury 
to  find  specially  upon  a  part  of  the  questions  in  issue  between  the 
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parties,  but  as  no  exception  was  taken  to  this  particular  action  by 
the  coarty  the  question  cannot  be  raised  on  the  appeal.  The  plain- 
tiff had  ^  the  right  to  go  to  the  jury  on  the  question  of  fact  sub- 
mitted to  them,  and  I  assume  that  such  right  was  accorded  to  him, 
but  that  the  court  refused  to  allow  him  to  address  the  jury  upon 
any  other  of  the  matters  in  issue.  As  the  agency  of  Stone  was  con- 
ceded, as  was  the  sale  of  the  notes  by  defendant  to  plaintiff,  the 
only  remaining  question  was  as  to  whether  there  was  an  agreement 
that  defendant  should  not  be  liable  on  his  indorsement.  It  is 
incredible  that  defendant  should  sell  his  notes  and  mortgages  for 
the  accommodation  of  the  plaintiff,  and  yet  leave  himself  liable 
upon  the  notes. 
The  judgment  is  right,  and  must  be  affirmed. 

Judgment  affirmed. 


Matter  of  New  York  Central  and  Hudson  Eivbr  Bailroad 

Company.  ^ 

Eminent  domain — lands  taken  for  raHraad — Statutory  eoMtrucHon — iorit  in 

nature  of  writ  of  aetistanee, 

Bj  LawB  of  1854,  chapter  282,  section  5,  it  is  provided  that  in  all  cases  of  pro- 
ceedings  for  the  appraisal  of  lands  taken  for  a  railroad,  "  the  courts  before 
whom  the  proceedings  may  be  pending  shall  have  the  power  to  make  all  the 
necessary  orders  and  give  the  proper  directions  to  carry  into  efifect  the  object 
and  intent  of  this  and  the  aforesaid  act.  Held,  to  authorize  the  issue  of  a 
writ  in  the  nature  o'  a  writ  of  assistance  to  put  a  railroad  company  in  poa 
session  of  lands  taken  by  proceedings  for  appraisal. 

Appeal  by  the  New  York  Central  and  Hudson  River  Railroad 
Company  from  an  order  at  the  special  term  denying  writ  to  put 
appellant  in  possession  of  lands  taken  from  Abner  A.  Armstrong 
for  appellant's  railroad.  The  opinion  states  the  only  point  in  cjon- 
troversy. 

Edward  Harris,  for  appellant. 

H.  V.  Howland,  for  respondent. 

MiTLLiN,  P.  J.  The  only  question  presented  by  this  appeal  is 
whether  this  court  has  power  to  make  an  order  that  the  railroad 
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company  haying  procured  the  lands  in  qnestion  to  be  appraised  and 
the  appnusement  confirmed  in  conformity  to  the  general  railroad 
act  be  put  into  possession  of  the  lands  so  appraised. 

Prior  to  1854  the  power  of  the  court  to  put  the  company  in  pos- 
session was  doubted.  The  legislature  at  its  session  in  that  year 
passed  an  act  (chapter  282  of  the  Laws  of  1854)  by  the  5th  section 
of  which  it  is  provided  as  follows,  viz.  : 

"In  all  cases  of  appraisal  under  this  act  and  the  act  hereby 
amended,  where  the  mode  or  manner  of  conducting  all  or  any  of  the 
proceedings  to  the  appraisal  and  the  proceedings  consequent  thereon 
are  not  expressly  provided  for  by  the  statute,  the  courts  before 
whom  such  proceedings  may  be  pending  shall  have  the  power  to 
make  all  the  necessary  orders  and,  give  the  proper  directions  to 
carry  into  effect  the  object  and  intent  of  this  and  the  aforesaid 
act,  and  the  practice  in  such  cases  shall  conform  as  near  as  may  be 
to  the  ordinary  practice  in  such  courts." 

Without  stopping  to  inquire  whether  the  court  had  power  inde- 
pendent of  the  section  above  quoted  to  put  a  railroad  company 
into  possession  of  lands  appraised  for  its  use,  it  seems  to  us  quite 
clear  that  such  power  is  conferred  by  said  section.  The  object 
and  intention  of  the  general  railroad  act  and  the  act  of  1854 
were  not  only  to  vest  the  title  in  the  company,  but  also  the  posses- 
sion. Either  without  the 'other  was  of  so  little  practical  virtue, 
that  it  seems  to  us  incredible  that  any  body  of  intelligent  men 
would  have  made  it  necessary  for  a  company,  after  acquiring  title, 
to  submit  to  the  delay  that  would  attend  an  action  of  ejectment  to 
obtain  the  possession.  Such  a  litigation  would  not  ordinarily  ter- 
minate short  of  the  court  of  appeals,  and  any  one  at  all  conversant 
with'Hhe  business  of  that  court  for  the  last  quarter  of  a  century 
knows  that  a  judgment  could  not  be  reached  in  it  in  less  than  from 
five  or  eight  years.     Such  a  delay  wouuld  be  fatal  to  any  company. 

Before  the  passage  of  the  act  of  1854  it  was  held  at  special  term 
in  the  case  of  Niagara  F.  &  Lake  OnU  R.  R.  Co.  v.  Ifotchhiss,  16 
Barb.  270,  that  the  railroad  company  that  had  obtained  an  appraisal 
of  lands  required  for  its  use  was  not  entitled  to  a  writ  of  possession 
or  assistance  to  put  in  possession,  notwithstanding  the  appraisal 
had  been  confirmed  and  damages  deposited  pursuant  to  the  direc- 
tions of  the  court. 

It  was  at  the  next  session  that  the  act  aboye  cited  was  passed, 
and  it  must  hare  been  intended  to  give  to  the  court  the  power 
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which  had  been  denied  it  in  the  case  referred  to.  The  act  was  not 
needed  to  enable  the  court  to  carry  out  the  powers  conferred  on  it 
by  the  general  railroad  act,  such  a  power  was  necessarily  incident 
to  the  grant  of  those  powers.  But  the  legislature,  probably  to 
remove  the  doubt  created  by  the  decision,  passed  the  act  of  1864, 

By  the  fifth  section  the  court  is  given  the  power  to  make  all  such 
orders  as  may  be  necessary  to  carry  into  effect  the  object  and  in- 
tent of  the  general  railroad  act,  and  of  the  act  of  1854  as  well  in  the 
proceedings  preliminaiy  to,  as  in  those  consequent  upon  the  appraisal 
of  damages.  There  are  no  proceedings  consequent  upon  the  appraisal 
that  requires  any  action  of  the  court  not  clearly  prescribed  by  the 
act,  so  that  legislation  was  not  needed  in  relation  to  such  subsequent 
proceedings. 

It  may  be  asked  why  the  power  to  put  the  company  in  possession 
was  not  conferred  in  direct  terms,  instead  of  in  the  less  distinct  and 
positive  terms  used  in  the  act  of  1854.  One  reason  might  be 
assigned  for  it,  and  that  is  the  legislature  was  of  the  opinion  that 
no  legislation  for  that  purpose  was  necessary,  and  hence  it  passed 
a  provision  sufficiently  general  in  its  terms  to  embrace,  not  only 
that  power,  but  such  other  powers  as  might  be  found  necessary  to 
perfect  the  proceedings. 

The  power  to  put  the  company  into  possession  was  so  essential 
to  the  success  of  the  railroad  enterprisers  in  the  State,  that  an  en- 
larged rather  than  a  restricted  construction  should  be  given  to  the 
act  of  1854. 

The  order  which  the  court  makes  for  putting  the  company  into 
possession  is  not  a  writ  of  assistance  —  that  writ  could  only  issue 
in  specified  cases  of  which  this  is  not  one.  But  the  order  is  in  th€ 
nature  of  the  writ  of  assistance,  that  is,  it  effects  the  same  object. 
We  are,  therefore,  of  opinion  that  the  order  of  the  special  term  be 
reversed,  but  without  costs  as  the  question  is  a  new  one;  the 
attorney  for  the  company  consenting. 

The  order  of  confirmation  must  be  amended  by  striking  from  if 
the  requirement  that  the  owner  of  the  land  must  give  notice  to  the 
company  before  he  can  obtain  the  money  from  the  bank»  and  il 
within  ten  days  after  service  of  a  copy  ef  the  order  of  confirmation 
as  amended,  and  of  this  order,  possession  is  not  given  upon  demand 
made,  then  and  not  before  the  order  to  put  the  company  in  posses- 
sion shall  be  carried  into  effect. 

Ordered  accordingly. 
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Stbvbits  V.  Stbvbks, 

S.,  who  owned  two  notes,  permitted  her  husband  to  tmnefer  the  larger  one  to 
H.»  as  collateral  securitj  for  his  debt.  The  other  note  was  in  a  bureau  drawer 
in  the  house  where  he  and  she  lived.  In  her  last  sickness,  a  day  a  two 
before  she  died,  S.  said  to  her  husband :  "  You  may  have  all  the  money." 
No  money  was  deliyered,  and  S.  owned  no  money  or  property  except  the 
notes  and  some  household  furniture.  Hldd,  (1)  that  a  gift  of  the  notes  was 
intended;  (3)  that  the  larger  note  was  not  construetiyely  or  actually  in 
the  possession  of  the  husband,  and  did  not  pass  as  a  gift  eatua  morHi,  but 
(8)  the  smaller  one  was  in  his  possession  and  did  so  pass. 

Appeal  by  Gilbert  J.  Stevens,  administrator  of  the  estate  of 
Eliza  J.  Stevens,  from  a  decree  of  the  surrogate  of  Oayuga  county. 

Eliza  J.  Stevens,  the  wife  of  the  appellant,  received  for  her 
interest  in  her  father's  estate  two  promissory  notes,  amounting 
to  the  sum  of  14,019.  The  appellant  was  indebted  to  one  Hamil- 
ton and,  with  the  consent  of  his  wife,  he  transferred  to  said  Ham- 
ilton the  larger  of  said  notes  (one  for  13^919)  as  collateral  security 
for  the  payment  of  said  indebtedness. 

Mrs.  Stevens  died  on  the  30th  of  April,  1872,  leaving  three  minor 
children.  At  the  time  of  her  death  the  large  note  above  mentioned 
was  held  by  Hamilton  as  collateral  security  as  aforesaid.  The 
other  and  smaller  note  was  in  a  bureau  in  her  dwelling-house.  After 
his  wife's  death  the  appellant  applied  for  letters  of  administration 
on  her  estate,  and  letters  were  issued  in  due  form  of  law  by  the 
surrogate  of  Cayuga  county,  who  had  jurisdiction  to  issue  the 
same.  The  appellant  filed  an  inventory  of  the  estate  of  his  wife,  in 
which  were  included  the  notes  above  mentioned  and  certain 
articles  of  household  furniture  ;  it  was  verified  by  appellant  as  her 
administrator.  H^  gave  a  bond  for  the  faithful  performance  of 
his  duties  as  such  administrator.  After  the  death  of  the  wife  he 
collected  the  moneys  due  on  said  notes.  On  the  dettlement  of  his 
account  as  administrator  he  claimed  to  be  entitled  to  the  whole 
personal  estate  of  his  wife  in  his  own  right,  and  also  on  the  ground 
that  she  gave  him  the  notes  on  her  death-bed. 

Evidence  was  given  by  the  appellant  to  establish  a  gift  causa 
mortis,  but  the  surrogate  held  and  decided  that  a  gift  was  not 
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established  by  the  proof,  and  that  he  was  entitled  by  law  to  but 
one-third  part  of  the  wife's  estate,  and  that  the  minor  children 
were  entitled  to  the  remaining  two-thirds,  and  a  decree  was  entered 
accordingly,  and  from  it  the  appellant  appeals. 

On  the  hearing  before  the  surrogate,  the  appellant's  counsel 
inquired  of  him  while  testifying  as  a  witness  in  his  own  behalf, 
how  long  he  had  been  in*  possession  of  the  larger  note  at  the  death 
of  his  wife ;  whether  he  was  in  possession  of  it  before  she  died. 
These  questions  were  objected  to  by  the  counsel  for  the  minor  chil- 
dren, and  they  were  overruled,  and  the  appellant's  counsel  excepted. 
Several  witnesses  testified  that  they  saw  the  appellant's  wife  a  day 
or  two  before  she  died,  and  heard  her  say  to  the  appellant,  '^you 
may  have  the  money,"  or,  ^'all  the  money."  The  witnesses  saw 
no  money,  nor  did  any  thing  pass  from  the  wife  to  appellant 

A,  W.  Shurtleff,  for  appellant. 

JE.  A.  Woodin,  for  respondent. 

MuLLiN,  P.  J.  The  decree  of  the  surrogate  must  be  modified.  • 
The  questions  referred  to  above  as  having  been  overruled  by  him. 
The  surrogate  were  competent,  and  should  have  been  allowed  by  him. 
They  did  not  call  for  any  communication  or  transaction  between  the 
deceased  and  her  husband.  If  there  w&s  any  aspect  of  the  case  in 
which  the  answer  would  be  incompetent  on  that  ground,  it  was  the 
duty  of  appellant's  counsel  to  state  it.  The  questions  might  be  an- 
swered without  calling  out  any  incompetent  evidence. 

There  was  no  gift  of  the  larger  note,  causa  mortis,  as  there  was 
no  delivery  of  the  thing  claimed  to  be  given.  At  the  time  when 
the  pretended  gift  was  made,  the  note  which  was  the  subject  of  it 
was  in  the  hands  of  Hamilton,  who  held  it  as  the  property  of  the 
wife,  and  it  was  not  actually  or  constructively  i%  the  possession  of 
the  appellant.  If  a  gift  of  "  money  "  would,  under  any  circum- 
stances, convey  the  note,  still  there  should  have  been  a  delivery  of 
something  evidencing  the  gift  in  order  to  make  it  valid,  or  the 
appellant  must  have  had  the  actual  possession  of  the  thing  intended 
to  be  ^ven.    This  he  did  not  have. 

The  small  note  was  in  his  possession;  that  is,  it  was  in  the  bureau 
ir.  his  house,  and  presumptively  accessible  to  him.  I  think 
he  was  entitled  to  the  small  note,  or  its  avails.    Fulton  v.  Fulton, 
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48  Barb.  581;  Champney  v.  Blancliard,  39  N.  Y.  Ill;  Alkn  v. 
Cowan,  23  id.  502.  The  notes  were  not  money,  and  if  the  language 
of  the  wife  is  to  be  strictly  construed,  the  notes  did  not  pass  to  the 
plaintiff.  Regard  must  be  had  to  the  intention  of  the  donor^ 
rather  than  to  the  language  in  which  the  gift  was  made.  It  does 
not  appear  that  she  had  money  or  property  of  any  kind,  except  the 
notes  and  household  furniture.  She  meant  to  give  something  to 
the  plaintiff,  and  as  there  was  nothing  but  the  notes  to  giVe,  we 
must  hold  that  they  were  what  she  intended  to  giye.  They  were 
but  the  evidences  of  a  money  indebtedness,  out  of  which  or  by 
means  of  'which  money  was  to  be  realized.  They  were  the  repre- 
sentatiyes  of  money,  and  a  gift  of  them  was,  in  law,  a  gift  of  the 
money. 

The  decree  must  be  modified  so  as  to  allow  the  appellant  the 
tlOO  in  addition  to  the  amount  awarded  by  the  surrogate,  and,  as 
modified,  it  is  affirmed  without  costs  to  either  party. 

Ordered  dcc&rdingly. 


HowAED  V.  Moot. 

ConsiUvHonal  la^ — Ugidature  may  pcus  act  changing  the  harden  of  proof  as  U. 
title  — Eeidence  —  admiseion  of  will  to  probate  m,  of  eompetehey  of  testator -^ 
PuUeney  estate  —  title  to,  vaUd. 

By  Laws  of  1821 » chap.  19,  entitled  "  An  act  to  perpetoate  certain  testimony 
zespecting  the  title  to  the  Pulteney  estate,  in  this  State/'  it  is  provided  (g  8) 
that  copies  of  the  depositions  taken  in  accordance  therewith,  duly  certified 
shall  be  prima  facie  eyidence  of  the  facts  in  all  suits  in  which  the  title  to 
the  Pulteney  estate  may,  in  anywise,  be  drawn  into  question.  Eeld,  that  the 
legislature  had  power  to  pass  the  act,  notwithstanding  (1)  it  changed  the 
burden  of  proof  from  those  asserting  to  those  denying  the  title ;  and  (2)  no 
provision  was  made  for  notice  of  the  taking  of  the  deposition  to  those  inter- 
ested  in  rebutting  the  testimony ;  and  (8)  the  chancellor  was,  by  the  act  (§  2), 
made  the  exclusive  judge  of  the  weight  of  the  evidence. 

A  will  was  admitted  to  probate  in  this  State  at  a  time  when  it  was  required 
that  the  testator  should  be  of  a  specified  age,  and  it  was  then  proved  that 
testator  was  of  fuU  age.  Held,  suflSdent  evidence  that  testator  was  of  the 
age  required  by  the  laws  of  this  State  notwithstanding  he  resided  in 
Scotland,  where,  by  law,  a  younger  person  might  make  a  will. 

The  title  to  the  Pulteney  estate  hM  valid.   People  v.  Snyder,  41  N.  Y.  397. 

Vol.  V.N.Y.  Rep.— 13 
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Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict  directed  by  the  court. 

The  eotion  was  one  of  ejectment  brought  in  Livingston  county 
by  Henry  G.  Howard  and  others,  against  George  K.  Moot,  to 
recover  the  possession  of  one  hundred  acres  of  land  situate  in  Spring- 
water,  in  said  county.  The  lands  in  controversy  were  a  portion  of 
what  is  known  as  the  Pulteney  estate,  and  the  only  question  at 
issue  was  the  title  to  that  estate,  and  the  evidence  in  support  of 
the  same. 

The  legislature  in  1821,  for  the  purpose  of  perpetuating  testi- 
mony as  to  the  title  to  the  Pulteney  estate,  passed  an  act  (chap. 
19)  in  which  it  was  enacted, 

'^  I.  That  it  shall  and  may  be  lawful  for  the  chief  agent  of  the 
said  Pulteney  estate,  in  pursuance  of  this  act  and  in  the  name  of 
the  trustees  of  the  said  estate,  to  present  a  petition  to.  the  chan- 
cellor of  the  State,  praying  leave  to  examine  Robert  Troup,  Joseph 
Fellows  and  John  Oreig,  of  the  county  of  Ontario,  in  perpetuam 
rei  memoriam,  relative  to  Sir  William  Pulteney*s  seisin  of  the  said 
estace,  his  death  without  will,  the  descent  of  the  estate  to  Henrietta 
Laura  Pulteney,  her  seisin  of  the  estate,  her  death  without  will, 
the  descent  of  the  estate  to  Sir  John  Lowther  Johnstone,  his  seisin 
of  the  estate  and  his  death  after  first  making  his  will.  And 
further:  That  after  the  presenting  of  the  said  petition,  it  shall  be 
the  duty  of  the  chancellor,  and  he  is  hereby  required  to  settle  the 
form  of  the  interrogatories  to  be  put  to  the  said  witnesses,  and  to 
direct  their  examination  according  to  the  course  and  practice  of  the 
court  of  chancery. 

"  IL  That  if  the  chancellor,  after  the  examination  of  the  wit- 
nesses has  been  duly  taken,  shall  be  of  opinion  that  their  deposi- 
tions furnish  good  prima  facie  evidence  of  the  facts  therein  set 
forth,  then  and  in  such  case  it  shall  be  also  the  duty  pt  the  chan- 
cellor, and  he  is  hereby  further  required,  to  pronounce  such  opinion 
and  thereupon  to  order  the  original  interrogatories  and  depositions 
to  be  filed  in  the  office  of  the  register  of  the  court  of  chancery, 
there  to  remain  as  matters  of  perpetual  record. 

'^  III.  That  copies  of  the  depositions  so  as  aj!oresaid  taken  and 
filed,  when  certified  by  the  register  of  the  court  of  chancery,  and 
having  the  seal  of  the  oourt  thereto  affixed,  shall,  and  may  at  all 
times  hereafter  and  in  all  courts,  as  well  of  law  as  of  equity,  in  this 
State,  be  received  and  read  e^a  prima  facie  evidence  of  the  facts  in 
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the  said  depositions  set  forth^  in  all  suits  which  may  be  depending 
in  the  same  courts  and  in  which  the  title  of  the  said  Pulteney  estate 
may  be  the  point  in  issue,  or  in  which  the  title,  by  reason  of  any 
matter  incidental  to  the  point  in  issue,  may  be  drawn  into  question/' 

In  pursuance  of  this  act,  the  chancellor  settled  the  interrogatories 
proyided  for,  and  the  depositions  of  the  witnesses  named  in  the 
act  were  taken  and  the  opinion  of  the  chancellor  given  that  the 
depositions  did  furnish  good  prima  facie  evidence  of  the  facta 
therein  set  forth,  and  by  order  entered  November  28,  1821,  it  was 
directed  that  the  '' interrogatories  and  depositions  be  filed  in  the 
office  of  the  register  of  this  court,  there  to  remain  as  matters  of 
perpetual  record." 

A  duly  certified  copy  of  the  deposition  was  produced  in  evidence 
of  plaintiff's  title. 

Such  other  facts  as  are  necessary  appear  in  the  opinion** 

Seatt  Lordy  for  appellant,  cited  as  to  the  power  of  the  legislature 
to  pass  the  act  of  1821:  Constitution  of  1777,  §|  13,  41;  R  S.  1813, 
47;  1  Grecnl.  on  Ev.  494;  People  v.  Supervisors  of  Westchester ,  4 
Barb.  64;  Benson  v.  Mayor  of  New  York,  10  id.  223;  Poioers  v. 
Bergen^  6  N.  Y.  368;  Hartung  v.  People,  26  id.  167;  Eillam  v. 
KiUamy  1  Am.  Law  Beg.  N.  S.  28,  29;  Bates  v.  KimMly  2  Chip. 
89;  Wilkinson  v.  Ldandy  2  Pet.  627;  Smith  on  Stat,  and  Const. 
Law,  236,  296,  534;  Sedgw.  on  Stat,  and  Const.  Law,  156-159. 

WiUiam  Bumsey,  for  respondent. 

MuLLiN,  P.  J.  The  court  of  chancery  from  the  earliest  time 
entertained  bills  to  perpetuate  testimony  in  cases  in  which  an 
action  could  not  be  presently  maintained,  to  be  used  when  an 
action  should  be  brought  in  which  such  evidence  was  admissible. 

The  legislature  as  early  as  1806  provided  another  mode  of  per- 
petuating evidence  less  expensive,  but  as  effectual  as  the  proceed- 
ing by  bill  To  entitle  a  party  to  proceed  in  either  way  it  must 
be  made  to  appear  that  the  person  applying  either  was  or  expected 
to  be  a  party  to  a  suit;  that  the  testimony  was  material,  and  if  the 
suit  was  not  actucQly  commenced,  that  the  opposing  party  resided 
in  the  State. 

*  The  title  to  the  Pulteney  estate  haa  been  paaeed  upon  by  the  eoutts  d  this  State  la 
the  foUowtoff  oaaaa:  JOulce  o/  Oumbertamd  t.  Oraoe$,  9  Barb.  606;  B.  C,  7  N.  Y.  806: 
PtopU  ▼.  SnyOar^  61  Barb.  589 ;  S.  C,  41  N.  Y.  807. — Bcp. 
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!N'either  the  owners  of  the  unsold  lands  of  the  Pulteney  estate 
nor  the  purchasers  of  such  lands  could  perpetuate  eyidence  in 
chancery  or  under  the  statute,  and  in  the  case  of  the  purchasers, 
each  purchaser  must  proceed,  or  such  as  did  not  might  be  subjected 
to  the  risk  of  failure,  to  establish  title  in  his  grantors  to  the  land 
held  by  him.  To  remedy  the  defect  the  legislature  in  1821  passed 
an  act  entitled  an  act  to  perpetuate  certain  testimony  respecting 
the  title  to  the  Pulteney  estate  in  this  Stite.  Under  this  statute 
the  testimony  was  taken  once  only  and  was  available  in  behalf  of 
all  persons  interested. 

It  is  by  the  evidence  thus  taken  and  used  on  the  trial  of  this 
action,  that  the  validity  of  the  act  itself  and  the  competency  of 
the  evidence  are  brought  in  question. 

The  appellant's  counsel  denies  the  power  of  the  legislature  to 
pass  this  act,  but  it  will  be  seen  that  the  perpetuation  of  evidence 
was  a  part  of  the  jurisdiction  of  chancery,  and  the  practice  in  that 
court  and  its  jurisdiction  were  wholly  within  the  control  of  the 
legislature ;  it  could  grant  or  take  away  and  change  the  mode  of 
procedure  at  pleasure.  If  it  might  lawfully  provide  for  perpetu- 
ating evidence  otherwise  than  by  bill  in  chancery,  it  could  amend 
or  repeal  the  act  authorizing  it.  In  short,  the  whole  subject  was 
within  the  control  of  the  legislature,  and  its  action  is  not  open  to 
discussion. 

It  is  said  that  the  act  under  consideration  takes  away  from  the 
party  against  whom  the  evidence  is  used  rights  to  which  he  was 
justly  entitled,  of  which  he  cannot  lawfully  be  deprived.  The  act 
makes  no  provision  for  notice  of  the  taking  of  the  evidence  upon 
the  parties  interested  in  rebutting  the  evidence  that  the  act  pro- 
vides should  be  taken,  and  the  evidence  when  taken  is  made  prima 
facie  evidence  of  the  facts  testilSed  to,  thus  changing  the  burden 
of  proof  from  the  shoulders  of  those  who  labor  to  maintain  the 
title  of  Pulteney  and  those  claiming  under  him  to  those  who  may 
claim  in  opposition  to  such  title. 

The  legislature  in  1850  passed  an  act  making  a  comptroller's 
deed  of  land  sold  for  taxes  presumptive  evidence  of  the  authority 
of  the  comptroller  to  sell  and  convey  the  land,  and  that  all  proceed- 
ings had  and  acts  done  prior  to  such  conveyance  were  regular  and 
in  conformity  to  law.  Here  was  a  manifest  change  of  a  rule  of 
evidence  prior  to  the  passage  of  said  act,  when  the  person  claiming 
under  the  deed  had  the  benefit  of  no  presumption  in  favor  of  the 
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deed,  but  was  compelled  to  prove  the  regularity  of  each  step  in  the 
proceedings  to  sell  said  land.  The  court  of  appeals  in  Hand  y.  Balr 
lauy  12  N.  Y.  541,  held  the  act  to  be  constitutional,  although 
there  was  no  provision  made  for  hearing  the  persons  against 
whom  the  presumption  was  made  to  operate.  Johkson,  J.,  gives 
emphasis  to  the  decision  by  saying  ^'  The  legislature  certainly  have 
power  to  determine  by  law  what  shall  in  civil  cases  be  received  by 
the  courts  as  presumptive  evidence.'*  In  view  of  this  decision,  a 
further  discussion  of  the  question  of  the  power  of  the  legislature  to 
change  the  rules  of  presumptive  evidence  is  wholly  unnecessary. 

The  appellant's  counsel  further  insists  that  the  evidence  taken 
under  the  interrogatories  is  not  competent  legal  evidence  to  estab- 
lish primd  fade  the  facts  in  support  of  which  the  evidence  was 
taken.  The  act  makes 'the  chancellor  the  exclusive  judge  of  the 
weight  to  be  given  to  the  evidence,  and  his  decision  on  that  point 
cannot  be  reviewed. 

If  the  legislature  has  the  right  to  change  the  rules  of  evidence, 
it  surely  has  the  power  to  impose  such  restrictions  upon  the  opera- 
tion and  effect  of  the  evidence  as  it  deems  proper. 

In  the  case  under  consideration,  instead  of  declaring  that  upon 
the  production  of  the  title  deeds  and  instruments  relating  to  the 
Pulteney  estate,  the  piesumption  should  be  that  there  vested  in  the 
purchasers  or  other  person  a  valid  legal  title  to  the  lands  embraced 
therein,  it  is  provided  that  such  presumption  shall  not  be  allowed 
until  evidence  shall  be  taken,  that  the  highest  judicial  officer  in 
the  State  shall  declare  to  be,  in  his  opinion,  sufficient  to  establish 
prima  facie  the  facts  which  the  statute  permitted  to  be  proved. 

The  appellant's  counsel  objected  to  tiie  admission  of  the  will  of 
Sir  John  Lowther  Johnstone,  because  it  was  not  proved  at  the  time 
of  proving  said  will  that  the  testator  was  of  the  age  o!f  twenty-one 
years.  It  was  proved  at  the  time  of  executing  said  will,  the  testa- 
tor was  of  full  age.  The  will  was  offered  for  probate  in  this  State, 
and  it  must  have  been  executed  in  conformity  with  the  laws  of  this 
State;  and  one  of  the  essentials  was  that  the  testator  should  at  the 
time  of  executing  the  same  be  twenty-five  years  of  age.  This  was 
full  age,  and  no  person  under  twenty-five  could  make  a  valid  will. 
If  he  was  not,  the  witnesses  who  swore  he  was  of  full  age,  when  in 
&ct  they  knew  he  was  not,  were  guilty  of  perjury;  and  it  would 
not  have  been  a  defense  that  the  will  was  made  in  Scotland  aud 
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that  by  the  Scotch  law  a  person  of  the  aee  of  eighteen  years  could 
makeiwiU.    The  objection  wa«  properly  oTerrulei 

In  view  of  the  transfer  by  this  State  to  the  State  of  Massachusetts 
of  the  lands  known  as  the  Pulteney  estate,  and  of  the  transfer  of 
said  lands  by  Massachusetts  to  Phelps  and  Oorham^  and  of  the  sub- 
sequent conveyances  of  the  same,  with  the  sanction  by  the  legisla- 
ture of  the  same,  and  of  the  treaty  between  the  United  States  and 
Great  Britain,  ratifying  and  confirming  the  title  of  British  subjects 
to  lands  held  *by  them,  we  must  declare  the  title  to  this  estate  valid, 
regardless  of  all  mere  technical  objections  thereto. 

In  the  case  of  People  v.  Snyder^  41  N.  Y.  397,  many  of  the 
objections  relied  upon  by  the  appellant's  counsel  were  considered, 
and  although  the  pleadings  in  that  case  rendered  an  examination 
of  them  unnecessary,  it  is  nevertheless  obinous  that  the  court  of 
appeals  did  not  consider  them  of  any  importance. 

It  would  be  little  short  of  madness  for  the  courts  at  this  day  to 
cast  doubt  upon,  much  more  to  hold  invalid,  the  title  to  the  Pulte- 
ney estate.  For  myself,  I  have  not  the  courage  to  do  so,  even  if 
the  objections  thereto  were  more  formidable  than  they  appear  to  me. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


f 
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Juitiu^  t<mrt — tMmeypaid  to  justice  on  appetU. 

For  the  parpoee  of  taking  an  appeal  from  a  judgment  rendered  by  a  justice 
of  the  peace  against  B.,  plaintiff  left  with  the  wife  of  the  justice  at  his 
house  $7,  supposed  to  be  enough  to  paj  the  costs  and  return  fee.  It  was 
Insufficient,  and  the  justice  applied  the  $7  on  the  judgment.  Held,  tliat  the 
monejwhen  x>aid  to  the  justice  became  the  property  of  R.  and  no  longer 
that  of  plaintiff,  and  plaintiff  could  not  maintain  an  action  against  the  jus- 
tice for  the  same. 

Appeal  by  defendant  from  a  judgment  of  the  Tioga  county 
€X)iirt  reyersing  a  judgment  of  a  justice  of  the  peace. 

The  action  was  brought  by  Nathan  BightDaire  against  Anson  M. 
Kimball  to  recoyer  $7  paid  by  plaintiff  and  receiyed  by  defendant 
under  the  following  .circumstances:  A  judgment  was  recoyered 
before  the  defendant  as  a  justice  of  the  peace  against  one  James  L. 
Rightmire  for  $11.40  damages  and  $5.55  costs.  Within  twenty 
days  after  the  rendition  of  such  judgment,  plaintiff  seryed  upon 
the  defendant's  wife  a  notice  of  appeal  from  the  same,  and  left  with 
her  $7,  supposed  to  be  sufficient  to  pay  the  costs  and  justice's  return 
fee,  to  be  applied  to  those  purposes.  As  it  was  insufficient,  the 
defendant,  when  the  time  to  appeal  had  expired,  applied  the  $7  to 
the  payment  of  .the  judgment,  and  the  balance  was  collected  on 
execution  against  James  L.  fiightmire. 

The  plaintiff,  after  demanding  the  $7  of  defendant,  brought  this 
action  for  the  reooyery  thereof.  Upon  these  facts  the  justice  of 
the  peace  rendered  judgment  for  the  defendant.  Upon  appeal  to 
the  Tioga  county  court,  such  judgment  was  reyersed  wifch  costs. 
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The  defendant  appealed  to  this   court   from  such  iudi^ment  of 
reversal. 

A,  McDowell,  for  appellant. 
Charles  D.  Nixon,  for  respondent. 

BoABDKAN^  J.  The  learned  county  judge  in  reversing  the  jus- 
tice's judgment  has  overlooked  the  nature  and  effect  of  this  trans- 
action. He  is  quite  correct  in  the  principles  of  law  laid  down,  but 
are  they  applicable  to  this  case  ? 

The  plaintiff  in  this  action  in  paying  the  17  could  not  act  for 
himself,  for  he  was  not  a  party  to  that  action.  James  L.  Bightmire 
only  could  give  the  notice  of  appeal  and  pay  the  $7.  What  defend- 
ant did  was  as  the  agent  of  James  L.  The  money  was  paid  for 
James  L.  and  not  for  himself.  He  was  a  stranger  to  the  ccuse  and 
had  no  right  to  interfere  therewith.  In  the  hands  of  the  justice 
such  money  was  the  property  of  James  L.  As  the  appeal  was  inef- 
fectusj  by  reason  of  the  deficiency  of  moneys  paid,  the  justice  was 
right  in  applying  it  to  the  payment  of  the  judgment  so  far  as  it 
would  go.  As  t^e  money  was  paid  for  the  use  of  James  L.,  he  only 
could  complain  of  its  application.  By  application  to  the  court  it 
is  possible  the  defect  in  his  appeal  might  have  been  obviated.  But 
upon  no  principle  is  it  obvious  that  the  plaintiff  retained  any  inter- 
est in  the  money  after  paying  it  to  the  justice  in  the  interest  and 
for  the  benefit  of  James  L.  Rightmire. 

The  t5.55  was  applied  as  requested  in  satisfaction  of  the  costs. 
In  the  view  taken  it  is  not  necessary  to  decide  whether  the  action 
could  be  maintained  for  the  remaining  tl.45  after  a  demand  and 
refusal  of  the  entire  |7.     It  is  at  least  quite  doubtfuL 

For  t];ie  same  reason  it  is  not  necessary  to  consider  how  far  plain- 
tiff 's  conduct  went  to  ratify  the  application  of  the  $7  generally 
upon  the  judgment  by  paying  or  advancing  the  money  to  pay  the 
balance  of  the  judgment. 

t^or  the  reason  that  the  17  when  paid  to  the  justice  became  the 
property  of  James  L.  Bightmire  and  no  longer  ttie  property  of  the 
plaintiff,  the  plaintiff  could  not  maintain  this  action. 

The  judgment  of  the  county  court  should  therefore  be  reversed 
and  that  of  the  justice  affirmed,  with  costs 

Judgment  accordingly. 
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Burrows  v.  Norton.  ^ 

BUHBOWS   7.   NOBTOK. 
Appeat—form  of  notice  qfAmendmeni, 

A  notice  of  appeal  from  a  jadginent  of  a  jiutioe  of  the  peace  was  not  signed 
at  the  bottom  by  the  appellant  or  his  attorney,  bat  was  indorsed  on  the  out- 
side, "  Notice  of  appeal,  H.  N.  Warner,  appellant's  attorney/'  Tield,  sufficient. 

Bven  if  insufficient,  the  appelate  court  might  cure  the  defect  by  amendment. 

^PEAL  by  defendant  from  an  order  of  the  Otsego  county  court, 
dismissing  the  appeal  by  defendant  from  a  judgment  rendered  by  a 
justice  of  the  peace. 

The  action  was  brought  by  Henry  L.  Burrows  against  Eslie  R. 
Norton,  and  judgment  rendered  for  plaintiff.  Defendant's  appeal 
therefrom  was  dismissed  upon  the  ground  that  neither  the  defend- 
ant nor  his  attorney  signed  the  notice  of  appeal  at  the  bottom 
thereof.  It  appeared,  however,  that  the  attorney  for  the  defend- 
ant indorsed,  upon  the  back  of  the  notice,  the  following  words: 
**  Notice  of  appeal,  H.  N.  Warner,  appellant's  attorney,  Hartwick, 
N.  Y."  By  the  affidavits  used  upon  the  motion  to  dismiss  the 
appeal,  it  also  appeared  that  the  appeal  was  taken  in  good  faith 
that  the  name  of  the  appellant  was  not  signed  to  the  notice  of 
appeal  at  its  bottom  by  reason  of  a  misapprehension  of  the  person 
to  whom  they  were  given  to  serve,  and  that  the  notices  were  not  re- 
turned by  the  plaintiff  or  justice  upon  whom  they  were  served. 

J,  A.  Lynes,  for  appellant. 

S.  S.  Morgan,  for  respondent,  cited  People  v.  Bldridge,  7  How. 
108;  ffaU  v.  Sawyer,  47  Barb.  116. 

BoAEDHAK,  J.  The  Code,  §  353,  requires  the  service  of  a  notice 
ci  appeal  within  twenty  days  after  judgment.  It  has  been  held  to 
be  sufficient  if  such  notice  is  signed  by  the  appellant  by  his  attor- 
tiey.  SaU  v.  Sawyer,  47  Barb.  116.  It  is  not  necessary  that  the 
appellant  should  personally  sign  the  notice.  It  may  be  signed  by 
others  for  him,  and  it  will  be  good*  In  this  case  the  signature  was 
upon  the  back  of  the  notice,  and  not  at  the  end  of  it.  It  cannot 
be  that  such  a  variance  from  the  usual  forms  is  of  any  consequence. 
If  the  notice  indicates  that  the  defendant  in  the  judgment  appeals 
Vol.  V,  N.  Y.  Eep.  — 13 
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to  the  county  court,^riving  the  grounds  upon  which  the  appeal  is 
founded,  and  the  no^ce  is  signed  or  superscribed  by  some  person 
as  attorney  for  such  appellant,  it  will  be  sufficient  if  served  within 
twenty  days.  By  reference  to  the  notice  in  this  case,  it  is  apparent 
that  the  plaintiff  was  not  and  could  not  be  deceived  by  any  real  o: 
apparent  defect.  He  knew  who  the  appellant  was,  and  that  he  was 
represented  by  his  attorney.  The  judgment  appealed  from  is 
described  in  the  notice.  The  affidavits  of  the  defendant  show  a 
good  ground  for  an  appeal,  and  an  attempt  in  good  faith  to  perfect 
the  same  by  the  service  of  such  notice.  The  objection,  therefore, 
if  well  founded,  is  purely  technicaL  The  policy  of  the  law  is  lib- 
eral in  giving  the  right  of  review,  and  such  right  should  not  be 
curtailed  without  sufficient  cause. 

The  Qotice  of  appeal  is  sufficient,  and  the  court  erred  in  dis- 
missing the  appeal  upon  the  assumption  that  it  was  fatally 
defective. . 

If,  however,  this  conclusion  can  be  questioned,  it  is  still  apparent 
the  defect  could  and  should  have  been  amended.  By  section  327  of 
the  Code,  an  omission  or  mistake  in  any  act  necessary  to  perfect 
the  appeal  may  be  cured  by  amendment,  when  a  notice  of  appeal 
has  been  given  in  good  faith.  4  Wait's  Sup.  Ct.  Pr.  222,  395,  and 
cases  cited ;  Irwin  v.  Muir,  13  How.  409. 

That  power  would  be  enough  to  warrant  a  court  in  making  such 
an  amendment  without  resort  to  the  more  general  power  given  by 
section  173  of  the  Code. 

But,  upon  the  first  ground  stated,  we  think  the  order  of  the 
county  court  should  be  reversed,  with  $10  costs  of  this  appeal 

Order  reversed. 


Hartkbtt  v.  Wakbbll. 

« 

Executor  -r-  must  he  named  in  toill  —  EocUsiastical  law  of  England  — Waher, 

A  will  contained  this :  "  I  nominate  and  appoint  my  wife  executrix  of  thiR  mj 
will,  and  request  that  such  male  friend  as  she  may  desire  shaU  be  appointed 
with  her  as  co-executor/'  Held,  Ihat  the  surrogate  had  no  authority  to  iisae 
letters  testamentary  to  the  appointee  of  the  wife,  either  by  common  law  or 
statute. 

The  ecclesiastical  law  of  England  is  not  in  force  in  this  country. 

The  wife  took  out  letters  testamentary  without  making  any  appointment. 
Held,  a  wairer  of  her  power  of  appointment,  even  if  that  was  valid. 
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Appjbal  by  Daniel  Hartnett  and  others  from  an  order  of  the  sur- 
rogate of  Albany  county^  refusing  to  revoke  letters  testamentary 
issued  by  him  to  the  respondent^  Stephen  S.  Wandell,  under  the 
will  of  Andrew  Alexander^  deceased.  By  said  will,  in  the  second 
clause,  all  the  rest  of  the  testator's  property,  real  and  personal,  was 
given  to  his  wife,  Mary  E.  Alexander,  absolutely.  The  will  con- 
cludes as  follows: 

**  Lastly,  I  hereby  nominate  and  appoint  my  said  wife  the  execu- 
trix of  this  my  wiU,  hereby  revoking  all  former  wills  by  me  made, 
and  request  that  such  male  friend  as  she  may  desire  shall  be 
appointed  with  her  as  co-executor." 

The  will  was  proved  and  letters  issued  to  the  wife  June  27,  1873. 
On  the  2d  of  March,  1874,  on  the  petition  of  the  wife,  letters  tes- 
tamentary were  issued  to  the  respondent  The  appellants,  credit- 
ors of  the  estate,  petitioned  the  surrogate  to  revoke  the  letters  to 
Wandell,  which  petition  was  dismissed  and  the  application  denied. 

Robert  H.  McClellany  for  appellants. 
Edgar  L,  Furaman,  for  respondent. 

BoARDMAK,  J.  The  ecclesiastical  law  of  England  is  not  in  force 
in  this  country.  Young  v..  Ransom,  31  Barb.  49.  Nor  was  it, 
strictly  speaking,  any  part  of  the  common  law.  3  Bl.  Com. 
ch.  4  and  5.  It  is  true  that  in  the  earlier  history  of  England  the 
common  law  was  administered  to  a  greater  or  less  extent  by  the 
spiritual  courts.  But  long  before  our  revolution  a  distinct  separa- 
tion of  jurisdiction  was  established  and  is  still  retained.  By  article 
1,  section  17  of  the  constitution  of  this  State,  the  common  law  of 
England  was  alone  made  a  part  of  the  law  of  this  State.  The 
ecclesiastical  law  is  therefore  no  part  of  our  law,  except  so  far  as  it 
was  established  by  the  statutes  and  resolutions  of  the  colony  of  New 
York.  By  reference  to  the  interesting  opinion  of  Judge  Daly,  in 
BricJc's  Estate,  15  Abb.  12,  it  will  be  seen  that  the  jurisdiction  of  the 
spiritual  courts  was  never  expressly  given  to  the  prerogative  or 
mayors'  courts  of  the  province.  As  such  statutes,  resolutions  and 
the  common  law  constituted  our  law  after  1775-7,  the  courts  exer- 
cising jurisdiction  in  testamentary  matters  were  bound  by  such  law 
except  so  far  as  it  was  thereafter  modified  by  our  State  laws. 

Even  in  England,  however,  it  is  by  no  means  clear  that  the 
power  daimed  by  the  respondent  was  exercised  by  their  courts  prior 
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txi  the  present  century.  The  eases  cited  by  the  learned  surrogate 
to  sustain  his  decision  were  all  since  1820^  and  a  majority  since. 
1840^  and  are  therefore  insufficient  evidence  of  the  practice  of  such 
courts  in  the  last  century,  even  if  by  implication  or  necessity  it 
had  been  adopted  by  us.  But  I  judge  that  such  was  not  the  prac- 
tice. 2  Bl.  Com.  504;  Dayton  on  Surrogates,  206,  etc.  The 
executors  should  be  named  in  the  will  or  appointed  expressly  or  by 
necessary  inference.  But  the  appointment  of  executors  by  con- 
struction or  implication  is  not  favored,  and  in  doubtful  cases 
administration  with  the  will  annexed  must  be  resorted  to.  The 
appointment  of  ^.n  executor  is  a  mark  of  personal  confidence  and 
trust.  But  as  the  rights  of  others  are  dependent  upon  the  faith- 
fulness, intelligence  and  integrity  of  the  trustees,  courts  will  not 
look  with  favor  upon  a  delegation  of  that  power,  given  by  the  will, 
to  others,  or  permit  the  judgment  and  discretion  demanded  of  the 
testator  to  be  exercised  by  another.  In  England  the  executor  of 
an  executor  takes  the  property  unadministered.  2  Bl.  Com.  606. 
But  our  statutes  forbid  it.     2  R.  S.  -71,  72,  §  17. 

If,  however,  I  am  wrong  in  supposing  that  the  law  and  practice 
of  the  ecclesiastical  courts  never  had  any  binding  force  in  the 
colony  or  State  of  New  York,  I  still  think  a  fair  construction  of  the 
statuies  of  this  State  will  prove  equally  unfavorable  to  respondent. 
By  the  Eevised  Statutes,  tit.  1,  ch.  2,  part  3,  the  jurisdiction  of  surro- 
gates'courts  was  created,  limited  and  defined.'  Under  that  law  it  is 
conceded  this  appointment  of  the  respondent  could  not  have  been 
made.  The  surrogate  was  thereby  forbidden  to  exercise  any  juris- 
diction not  given  by  statute,  under  pretense  of  incidental  power  or 
constructive  authority.  Experience  soon  showed  the  difficulties 
and  embarrassments  in  the  way  of  doing  what  the  law  plainly 
required  and  expected  surrogates  to  do.  So  great  and  burdensome 
did  this  restriction  become  that  the  act  of  1837  was  passed,  in 
which  this  restrictive  clause  was  repealed,  and  the  powers  of  the 
court  enlarged.  The  powers  of  the  court  did  not  cease  thereby  to 
be  derived  from  the  statutes  which  also  imposed  its  duties.  But  by 
such  repeal  the  surrogate  was  permitted  to  invoke  the  aid  of  inci- 
dental power  and  constructive  authority  to  aid  him  in  the  discharge 
of  his  jurisdictional  duties.  The  equities  of  the  parties  in  interest 
need  not  be  sacrificed  for  the  want  of  such  incidental  powers  as 
should  be  inherent  to  every  court  for  the  accomplishment  of  the 
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purposes  of  its  creation.  The  legislature  could  not  foresee  and 
proyide  for  all  of  these.     Hence  the  wrong  and.  repeal. 

The  statutes  (2  E.  S.  60,  §  28)  provide  who  shall  issue  letters 
testamentary,  and  by  2  R  S.  69,  §  1,  it  is  provided  when  and  to 
whom  such  letters  shaU  be  issued,  viz. :  /^  To  the  persons  therein 
named  as  executors  who  are  competent  by  law  to  serve,  and  who 
shall  appear  and  qualify."  Administration  with  will  annexed  is 
provided  by  §  14  (p.  7^),  "  as  if  no  executor  were  named  in  such 
wiU."  See  also  like  words  in  2  R.  S.  70-72,  §§  3,  5,  6,  8,  9,  12, 
15,  16;  18,  21. 

Now,  in  view  of  these  positive  provisions  of  the  statute,  can  it 
be  said  the  surrogate  has  power  to  issue  letters  to  a  person  not 
named  in  the  will  and  who  cannot  be  identified  by  any  process  of 
ooBstruction  or  implication  applicable  to  the  language  of  the  will? 
Does  not  the  law  limit  and  define  the  persons  who  may  be  executors 
and  provide  for  their  competency?  The  testator  may  name  any  one 
he  pleases  to  be  his  executor,  but  the  law  does  not  sanction  his 
right  to  appoint  an  agent  or  attorney  who  may,  after  his  death, 
designate  or  appoint  such  executor.  As  well  might  an  attorney 
under  power  continue  to  act  after  the  death  of  his  principal. 

Besides,  does  not  the  fact  that  Mrs.  Alexander,  by  taking  letters 
in  her  own  name,  without  the  exercise  of  the  power  of  appointment, 
waive  it?  She  neglects  to  ask  that  any  person  may  be  appointed 
co-executor  with  her.  Does  she  not  thereby,  in  effect,  renounce 
the  right  of  appointment  given  her  by  the  will? 

The  novelty  of  this  case  is  such,  that  but  one  direct  authority 
has  been  presented.  That  is  the  opinion  of  Mr.  Surrogate  Tugebb 
in  Matter  of  Bronson,  1  Tuck.  467.  The  reasoning  of  that  opinion 
is  very  satisfactory,  and  to  my  mind  conclusive.  Fully  concurring 
with  the  learned  surrogate  of  the  city  of  New  York,  I  think  the 
surrogate  of  Albany  county  erred  in  issuing  letters  testamentary  to 
the  respondent  and  in  refusing  to  revoke  such  letters  upon  the 
petition  of  the  appellants. 

The  decision  of  the  surrogate  of  Albany  county,  dismissing  the 
petition  of  the  appellants  and  denying  their  prayer  for  relief,  is 
reversed,  and  the  proceedings  are  remitted  to  said  surrogate's  court 
with  directions  that  an  order  be  issued  revoking  the  letters  testa- 
mentary, heretofore  issued  to  Stephen  S.  Wandell,  respondent 
Costs  of  this  appeal  are  granted  to  the  appellants  against  the  re- 
spondent personally.  Order  reversed. 
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Excise  —  civil  damage  law — CanstUutionallaw. 

The  dyll  damage  act  (Laws  1878,  chap.  646)  held  (1)  to  be  part  of  the  exciae 
law,  and  binding  upon  those  taking  licenses  thereunder,  and  (2)  not  so  far  as 
it  affects  the  one  selling  intoxicating  liquors,  in  contravention  of  the  constitu- 
tional  proyision  forbidding  laws  impairing  the  obligation  of  contracts. 

Appeal  by  the  defendant  from  an  order  of  the  special  terin,  sus- 
taining a  demurrer  to  part  of  defendant's  answer. 

The  action  was  brought  in  Schuyler  county,  by  Helen  Baker 
against  James  H.  Pope,  to  recoyer  damages  under  the  provisions  of 
chapter  646  of  the  Laws  of  1873,  entitled  "An  Act  to  Suppress 
Intemperance  and  Crime,"  commonly  known  as  "the  civil  damage 
law."  The  complaint  alleged  sales  by  the  defendant,  a  retail  liquor 
dealer,  of  liquor  to  plaintiff's  husband,  who  thereby  became  intoxi- 
cated, squandered  his  earnings,  destroyed  his  and  plaintiff's  prop- 
erty, injured  plaintiff  personally  and  in  her  means  of  support,  and 
demanded  damages  in  the  sum  of  $600. 

The  answer  consisted,  first,  of  a  geiieral  denial,  and  secondly, 
set  up  that  at  the  times  of  such  sales  of  liquor  to  plaintiff's  hus- 
band, the  defendant  was  duly  licensed  under  the  State  and  United 
States  laws  to  make  such  sales. 

To  the  second  defense  the  plaintiff  interposed  a  demurrer,  which 
was  sustained,  with  leave  to  amiend  the  answer  within  twenty  days, 
on  payment  of  the  costs  of  the  demurrer  by  the  defendant.* 

B.  W.  (&  C  M,  Woodward,  for  appellant. 

W.  L.  Norton,  for  respondent. 

*The  following  opinion  was  deltvered  at  speotal  term  : 

MtrR&AT,  J.  The  demurrer  Id  this  action  must  be  sustained ;  the  matter  alleged  in 
the  answer  aa  a  second  defense  does  not  constitute  a  defense.  The  matter  is  proper 
to  be  set  up  in  the  answer,  but  It  should  be  In  mitigation  of  damages,  not  as  a  defense. 
This  action  is  brought  to  recoyer  damages  under  chapter  646  of  the  Laws  of  1878»  which 
allows  In  case  of  a  recovery  exemplaxy  damages  to  be  awarded  against  the  defendant. 
With  a  view  to  and  In  mitigation  of  those  damages  the  defendant  Is  allowed  to  allege 
and  prove  that  he  had  a  license  and  was  lawfully  selling  Intoxicating  liquors  under  the 
authority  of  such  lioense  on  the  occasion  complained  of.  8  Alb.  Law  J.  IS^liO.  But 
it  would  not  be  a  defense.  I  have  fully  considered  aU  the  constitutional  questions 
made,  and  am  satisfied  there  Is  no  constitutional  objection  affecting  this  demurrer. 
Tlie  demurrer,  therefore,  is  sustained,  but  the  defendant  should  have  leave  to  amend 
bto  answer  in  twenty  days  on  the  payment  of  the  costs  of  the  demuirer. 
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BoARDMAK,  J.  The  position  of  the  appellant  is  substantially 
this:  By  the  excise  law,  he  was  permitted  to  sell  to  the  plaintiff's 
hnsband  liquors^  as  charged  in  the  complaint.  By  the  law  of  1873^ 
chapter  046,  the  appellant  is  made  liable  for  the  damages  caused  by 
such  lawful  act;  hence,  the  two  laws  are  in  conflict,  and  the  latter 
is  of  no  force  or  yalidity  as  applied  to  a  lawful  sale.  If  such  con- 
elusion  be  not  correct,  and  damages,  arising  i^om  a  lawful  sale  are 
contemplated,  it  is  then  claimed  that  the  act  of  1873  is  not  consti- 
tutional, because  it  impairs  the  contract  between  the  excise  board 
and  the  person  taking  out  a  license.  For  a  good  consideration  the 
excise  board  have  given  to  the  appellant  the  right  to  sell  liquors. 
Any  law  which  deprives  the  appellant  of  the  fruits  of  such  contract, 
by  making  him  liable  in  damages  to  third  persons  for  the  indiscre- 
tion or  willful  misconduct  of  the  buyer  of  such  liquors,  whereby 
such  damages  are  caused,  must  be  unconstitutional  and  void. 
Such  are  understood  to  be  the  views  of  the  appellant,  and  for  such 
reasons  he  asks  that  the  order  of  the  special  tiarm  should  be 
reversed. 

.  The  law  of  1873  must  be  construed  as  part  of  the  general  excise 
law,  under  which  licenses  are  granted.  They  are  to  be  read  as  one 
act.  So  read,  it  is  plain  the  legislature  intended  to  impose  on  every 
person  who  took  out  a  license  to  sell  liquor,  as  well  as  upon  such  as 
should  sell  without  a  license,  the  condition  that  they  should  be 
liable  in  damages  for  the  injuries  done  by  tUe  purchaser  of  such 
liquor,  if  intoxicated  thereby.  The  seller  is  bound  by  the  law  to 
exercise  judgment  and  discretion  in  making  his  sales,  and  if  he  fails 
in  this  respect,  he  becohies  liable  for  consequences.  The  act  was 
intended  to  apply  to  all  persons  selling  liquor,  whether  with  or  with- 
out a  license;  for,  by  the  last  pdrt  of  the  first  section,  a  special  pen- 
alty is  imposed  upon  persons  who  shall  unlawfully  sell  or  give  away 
liquor,  whereby  they  forfeit  their  rights  as  tenants  under  any  lease 
of  the  premises.  This  provision  is  undoubtedly  inserted  for  the 
protection  of  landlords  against  a  continued  liability  for  an  unlaw- 
ful use  of  their  premises.  But,  in  connection  with  the  other  parts 
of  the  section,  it  shows  conclusively  an  intent  to  make  liquor- 
sellers,  without  distinction,  liable  for  the  damages  specified  in  the  act. 

Such  being  the  purpose  of  the  act,  is  there  any  irreconcilable 
inconsistency  in  its  provisions?  I  think  not  It  is  no  more  incon- 
sistent; than  various  parts  of  the  excise  law  forbidding  sales  to 
minors,  or  on  Sundays,  etc.,  under  certain  penalties  therein  named. 
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It  does  not  forbid  the^sale,  but  attaches  a  liability  by  reason  of  cer- 
tain consequences  of  the  sale.  It  imposes  upon  the  seller  the  duty 
of  guarding  his  conduct  so  as  to  produce  no  mischievous  results. 
He  must  not  use  his  license  to  aid  the  poor  in  squandering  the 
means  necessary  for  the  aid  and  support  of  families  or  the  educa- 
tion of  children.  If  his  abuse  of  his  license  leads  to  such  results, 
the  law  makes  him  liable  for  such  damages  as  ensue. 

Upon  such  a  construction,  no  constitutional  objection  arises.  As 
the  right  of  the  legislature  to  restrain  the  sales  of  liquors  is 
unquestionable,  the  person  taking  a  license  is  subject  to  all 
existing  laws,  and  to  such  as  may  thereafter  be  passed.  The  right 
given  is  personal,  and  may  be  wholly  taken  away,  or  it  may  be 
restricted  or  burdened  with  conditions  or  penalties  to  any  extent 
the  law-making  power  may  deem  proper.  It  is  not  a  contract 
depriving  the  legislature  of  the  right  to  act. 

Whether  the  license  may  be  given  in  evidence  by  way  of  mitiga- 
tion of  damages  is  not  clear.  If  it  can  be,  I  think  the  weight  of 
authority  would  allow  such  evidence  under  the  general  denial  in 
the  answer.  Van  Santvoord's'Pl.  (Moak's  ed.)  650,  586,687,  566,  569^, 
and  cases  cited.  It  is  not,  however,  necessary  to  decide  that  point  now. 
The  facts  set  up  in  the  second  part  of  the  answer  are  alleged  as  a 
defense.  We  have  seen  they  do  not  constitute  a  defense.  If  they  are 
to  be  used  by  way  of  mitigation,  the  defendant  must  decide  whether 
an  amendment  of  the  answer  be  necessary  for  that  purpose,  and  if 
so,  avail  himself  of  the  leave  given. 

Upon  the  whole  case  we  think  the  order  of  the  court  below,  sus- 
taining the  demurrer,  was  correct  and  should  be  affirmed,  with  $10 
costs  of  thi«  appeal,  with  leave  to  plefendant  to  amend  his  answer, 
if  he  shall  be  so  advised,  within  twenty  days,  upon  payment  of  costs 
of  demurrer  and  of  this  appeal. 

Order  affirmed. 

Note.— In  SchneiSm'  v.  Hosier,  Zi  Ohio  St.  08,  under  a  law  similar  to  the  one  in  ques- 
tion, the  supreme  court  of  Ohio  held  that  the  wife  has  an  interest  In  her  husband's 
capacity  to  perform  labor  as  a  means  of  support,  and  she  may  prosecute  an  action  for 
damacres  resulting  to  her  from  the  deprivation  of  such  means  of  support  in  conse- 
quence of  the  iiftoxloation  of  her  husband  against  any  person  who  caused  such  Intox- 
ication by  selling  to  him  Intoxicating  llquorsi  in  ylolation  of  such  statute.  In  this  case 
the  action  was  brought  by  the  widow  of  the  person  to  whom  defendant  sold  liquors. 
The  plaintiff,  at  the  trial,  disclaimed  any  damage  resulting  to  her  from  the  de«th  of 
her  husband,  and  also  for  any  Injury  to  her  person  and  property,  and  relied  solely  upon 
the  claim  that  she  had  been  injured  in  her  means  of  support.  A  yerdict  of  $200  waa 
tustalned. 

The  court  also  held  that  In  actions  under  the  act  where  the  plaintiff  shows  a  right  to 
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teooyer  actual  damagea,  the  Jury  may  asaeflB  exemplary  damafes  without  proof  of 
malioe  or  other  apecial  droumatanoee  of  aggravation. 

Id  Fnese  t.  2Vipp  (Chicago  Leg.  News,  Aug.  1, 1874),  the  supreme  court  of  Dlinoia,  under 
a  statute  of  that  State  of  the  same  character  as  the  one  in  question,  held  (1)  that  this 
statute  is  in  derogation  of  the  common  law,  and  should  be  strictly  construed ;  (2)  that 
in  an  action  under  this  statute,  the  anguish  or  pain  of  mind  the  wife  suffered  by  rea- 
son of  the  Intozioatton  of  her  husband  is  not  a  matter  for  the  consideration  of  the 
Jury ;  the  statute  oontemplating  injury  in  person  or  property,  or  means  of  support,  and 
not  mental  anguish ;  (9)  that  a  party  must  prove  actual  damages  before  exemplary 
damages  can  be  awarded ;  and  (4)  that  it  is  competent  for  a  defendant  to  show  that  he 
Inlgood  faith  has  forbidden  his  bar^keeperto  sell  or  give  liquors  to  the  drunkard, 
and  that  the  bar^keeper  willfully  disobeyed  him,  without  defendant's  connivance,  in 
mitigation,  not  of  the  actual  damage  which  may  have  been  caused  and  done,  but  of 
the  vindictive  damages  claimed. 

To  the  scune  effect  as  the  above  cases  are  StaU  v.  LuMnffton,  88  Wis.  107 ;  State  v. 
FUher,  id.  154 ;  and  Wiahtman  v.  Devere^  Id.  610.— Bxp. 
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Wm — eonttnicHon  of —  Eitate — Hfe  estate — token  remainder  vests, 

A  testator  gave  his  estate  to  his  wife  *'  for  and  during  her  natural  life,  to  have, 
nse,  hold  and  enjoy  the  same/'  with  power  to  sell  and  convey  the  real  estate, 
"and  to  haye,  ase,  and  enjoy  the  same  and  all  proceeds  thereof  daring  her 
natural  life,  and  at  and  after  her  decease  it  is  mv  will  that  all  mj  estate  be 
diyided  between  mj  two  children,  and  to  the  sarvivor,  share  and  share 
alike."  Meld,  (1)  that  the  wife  took  only  a  life^tate,  and  (2)  that  the 
renudnder  vested  in  the  children  upon  the  death  of  testator. 

The  words  "  at  and  after  her  decease,''  field,  to  relate  to  the  period  of  the  enjoy- 
ment of  the  estate,  and  not  the  time  of  its  vesting  in  interest. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiflF  in 
an  action  tried  by  the  court. 

The  action  was  brought  in  Tioga  county  by  John  D.  Weed  per- 
aonallyy  and  as  executor  under  the  last  will  of  Mary  A.  Weed,  de- 
ceasedy  against  Myriam  G.  Aldrich  personally  and  as  executrix  under 
the  last  will  of  John  A.  Aldrich,  deceased,  and  others,  to  obtain  a  judi- 
cial construction  of  said  last  will  and  testament  of  John  A.  Aldrich, 
deceased,  and  to  compel  the  executrix,  his  widow,  to  give  security 
for  its  due  execution  in  so  far  as  the  plaintiff 's  rights  were  con- 
cerned. The  plaintiff  claimed  as  sole  devisee  and  legatee  under  the 
will  of  his  deceased  wife,  wha  was  the  daughter  of  the  above-named 
testator,  and  died  August  21,  1872 ;  her  father,  said  testator, 
having  died  the  previous  year.  The  will,  construction  of  which  fs 
here  sought,  reads  as  follows  : 

**  After  all  my  lawful  debts  are  paid  and  discharged,  I  give  and 
VoL.V,N.  T.  Rep.  — U 
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bequeath  to  my  beloved  wife,  Myriam  0.  Aldrich,  all  my  estate, 
both  real  and  personal,  for  and  during  her  natural  life,  to  have, 
use,  hold  and  enjoy  the  same,  and  at  any  time  that  to  her  may 
seem  expedient  and  proper,  full  power  to  sell  and  convey  all  or 
part  of  the  real  estate  to  such  person  or  persons  as  to  her  may 
seem  proper,  by  good  and  sufficient  deeds  of  conveyance,  and  to 
have,  use  and  enjoy  the  same,  and  all  proceeds  thereof  during  her 
natural  life ;  and  at  and  after  her  decease  it  is  my  will  that  all  my 
estate,  either  real  or  personal,  be  equally  divided  between  my  two 
children,  and  to  the  survivor  or  survivors,  share  and  share  alike, 
namely,  William  F.  Aldrich,  my  son  and  Mary  A,  now  the  wife 
of  John  D.  Weed,  in  her  own  right,  and  to  their  heirs,  them  sur- 
viving, giving  to  my  said  wife,  Myriam  0.,  full  power  to  sell  and 
convey  in  fee  simple,  all  my  real  estate,  should  she  at  any  time 
think  best  to  do  so,  and  convert  the  same  into  personal  estate. 
Likewise,  I  make,  constitute  and  appoint  my  said  wife,  Myriam  0. 
Aldrich,  my  sole  executrix  of  this  my  last  will  and  testament, 
hereby  revoking  all  former  wills  by  me  made." 

After  trial  before  the  court,  at  special  term,  it  was  decided 
among  other  findings  of  fact  and  law:  that  the  widow,  Myriam  C. 
Aldrich,  was  entitled  under  the  will  only  to  the  use  and  income  of 
the  real  and  personal  estate  of  the  testator  during  her  natural  life, 
and  to  no  other  or  greater  estate;  that  the  daughter  Mary,  and 
the  son  John,  were  each  entitled  to  one  equal  undivided  half  part 
of  such  real  and  personal  estate,  subject  only  to  said  life  estate  of 
said  Myriam,  and  that  the  right  of  said  Mary  and  John  respectively 
vested  on  the  decease  of  said  testator.  It  was  further  found  that 
there  was  danger  of  waste  and  loss  of  the  property  in  the  hands  of 
the  executrix,  and  she  was  required  to  give  security,  as  was 
demanded,  or  in  default  thereof  that  a  receiver  be  appointed,  with 
a  view  to  the  preservation  of  the  property.  An  injunction  was  also 
decreed,  and  the  costs  of  the  action  were  directed  to  be  paid  from 
the  estate.  Judgment  having  been  entered  on  the  decision  at 
special  term,  the  defendant  appealed. 

S.  D..ffattida}/,  for  appellants,  cited  Moore  v.  LyonSy  25  Wend, 
118,  154;  1  R.  S.  724,  §  22;  Van  Vechton  v.  Pearson,  5  Paige,  512; 
Haven  v.  Banks,  4  Edw.  664;  Armstrong  v.  Morad,  1  Bradf.  314; 
Phyfe  V.  Phyfe,  3  id.  45. 

Oeorge  Sidney  Oamp,  tor  respondent. 
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BocEES^  J.  We  are  of  the  opinion  that  the  court  at  special 
term  was  right  in  the  exposition  then  giren  of  the  will  here  brought 
under  examination.  It  is  evident  that  the  testator  intended  to  give 
but  a  life  estate  in  the  property  to  his  widow.  Such  intent,  we 
thinky  is  plainly  deriyable  from  the  language  employed  in  the 
instrument.  The  material  part  of  the  will  is  contained  in  a  single 
paragraph,  which,  stripped  of  all  tautology  and  unimportant  verbi- 
age, reads  substantially  as  follows:  "After  all  my  just  debts  are 
paid,  I  give  and  bequeath  to  my  wife  Myriam  all  my  estate,  both 
real  and  personal,  for  and  during  her  natural  life;  and  at  and  after 
her  decea^,  such  estate  to  be  equally  divided  between  my  two 
children,  William  and  Mary,"  There  was  also  a  power  of 
sale  of  the  real  property  conferred  upon  the  wife,  Myriam, 
with  the  right,  in  case  of  sale^  to  the  use  of  the  proceeds, 
the  same  as  above  expressed.  It  is  very  evident  that  the  testator 
did  not  intend  to  give  the  entire  and  absolute  estate  to  his 
wife,  but  only  its  use  during  her  life.  The  terms  employed 
are  unmistakable ;  they  are  "/or  and  during  Iter  natural  life^^ — 
"  to  have,  use  arid  enjoy  the  same,  and  all  proceeds  tliereof  during  her 
natural  life,^^  ("  Proceeds,"  referring  to  the  avails  of  sale,  in  case  of 
a  sale  pursuant  to  the  power.)  And  on  her  decease  disposition  was 
made  of  the  estate  to  the  two  children,  William  and  Mary.  Not 
of  a  portion,  or  what  might  remain  of  the  estate  after  an  apprrpri* 
tion  of  a  part  of  it  by  the  wife,  but,  in  the  language  of  the  instru- 
ment, "it  is  my  will  that  all  my  estate,  either  real  or  personal,  be 
equally  divided  between  my  two  children,  and  to  the  survivor  or 
survivors,  share  and  share  alike."  We  must  assume  that  the  testa- 
tor understood  and  intended  the  fair  and  legal  import  of  the  lan- 
guage he  employed  to  express  his  purpose.  So  it  was  the  use  and 
enjoyment  of  his  property  that  he  gave  to  his  wife ;  and  at  her 
decease  the  same  ("all  my  estate")  was  to  be  equally  divided 
between  his  two  children. 

^  The  court  at  special  term  was  right  in  holding  that  the  widow 
was  entitled  to  the  use  and  income  of  the  property,  and  to  no  other 
or  greater  interest. 

We  are  also  of  the  opinion  that  the  court  correctly  held  that  the 
two  children,  William  and  Mary,  took  a  vested  interest  at  the  tes- 
tator's death. 

The  language  of  tho  will  is,  that  at  and  after  the  termination  of 
the  life  estate,  all  his,  testator's,  estate  be  equally  divided  between 
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his  two  ohilden,  William  and  Mary,  "and  to  the  gurrivorand  sur- 
viTors,  *  .  ♦  *  *  *  and  to  their  heirs  them  surviving/* 
Very  similar  language  to  that  here  emplpjed  received  construction 
in  Moore  v.  Lyons,  25  Wend.  119.  In  this  case  the  rule  was  laid 
down  that  in  a  devise  to  one  for  life,  and  from  and  after  his 
death  to  others  or  io  the  survivors  or  survivor  of  them,  their  heirs 
and  assigns  forever,  the  remaindermen  take  a  vested  interest  at 
the  death  of  the  testator ;  and  further,  that  in  such  case  words  of 
survivorship  refer  to  the  death  of  the  testator  and  not  to  the  death 
of  the  tenant  for  life,  unless  from  other  parts  of  the  will  it 
be  manifest  that  the  intent  of  the  testator  was  otherwise. 
The  case  of  Moore  v.  Lyons  received  a  very  careful  examination, 
and  many  decisions  are  cited  fully  sustaining  the  conclusion  there 
declared ;  and  the  rule  has  been  repeatedly  recognized  and  followed 
since.  Livingston  v.  Oreene,  52  N.  Y.  118 ;  Manice  v.  Manice,  43 
id.  303 :  McKinstry  v.  Sanders,  2  N.  Y.  Sup,  181 ;  affirmed  in 
court  of  appeals  Sept.  22,  1874 ;  Hopkins  v.  Hopkins,  3  id.  527  ; 
Chinn  v.  Keith,  4  id.  126. 

This  subject  has  been  so  elaborately  discussed  in  these  and  other 
cases,  that  nothing  remains  to  be  suggested.  Nor  can  it  be  main- 
tained that  there  is  any  thing  in  the  will  under  consideration  which 
should  relieve  it  from  the  rule  of  construction  above  alluded  to. 
On  the  contrary,  it  seems  the  plain  intention  of  the  testator,  deriv- 
able from  a  full  reading  of  the  instniment,  that  his  two  children 
should  have  his  property,  subject  to  its  use  and  enjoyment  by  his 
wife  during  her  life.  Such  is  the  meaning  and  legal  signification 
of  the  instrument  in  its  entirety,  with  no  indication  or  suggestion 
of  a  different  intent. 

So,  the  words  ''at  and  after  her  decease"  must  be  deemed  to 
relate  to  the  period  of  the  enjoyment  of  the  estate,  and  not  to  the 
time  of  its  vesting  in  interest. 

The  views  above  expressed,  if  sound,  substantially  dispose  of  this 
case.  The  right  of  the  deceased  daughter  to  the  property  passed 
under  her  wiU  to  the  plaintiff,  her  husband,  who  was  her  sole 
devisee  and  legatee.  He,  therefore,  holds  her  position  in  regard  to 
the  property.  It  will  be  also  readily  observed,  on  looking  into  the  evi- 
dence given  on  the  trial,  that  the  court  was  right  in  the  finding  that 
there  was  danger  of  loss  of  the  property  devised  and  bequeathed. 
Hence,  the  plaintiff  was  entitled  to  the  protection  of  the  court  in 
the  form  decreed. 
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The  judgment  shoald  be  affirmed  with  costs  of  appeal  against 
the  appellants  personally.  This  is  not  a  case^  as  we  thinks  where 
continued  litigation  should  be  permitted  at  the  expense  of  the 
estate. 

Jiidgmmt  accordingly. 
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Bdoppel—d6cla/raHon9  of  owner  ofrmt  etkUe  oi  to  tUU-^  effect  of. 

(Jpon  a  BheriflTs  Bale  of  the  interest  of  B  in  certain  real  entate  which  had  been 
conveyed  to  him  by  A,  it  appeared  that  C,  the  purchaser  of  B's  interest,  asked 
A,  who  was  present,  what  interest  he  had  in  the  premises,  and  A  replied  that 
he  had  g^ven  B  a  deed,  but  retained  a  life  interest,  that  B  had  not  complied 
with  the  conditions  of  his  agreement,  and  that  C  would  get  a  good  title  if  he 
had  a  sheriff's  deed.  G  then  made  the  purchase.  The  certificate  of  sale  was 
assigned  to  8.,  who  received  the  sheriff's  deed.  S.  negotiated  with  W.  for  a  sale 
of  the  premises,  but  W.  refused  to  purchase  until  he  could  see  A,  who  stated 
that  if  W.  bought  of  8.  the  title  would  be  good,  that  he  had  no  right  or  inter- 
est except  the  rent,  and  that  he  had  no  interest  after  his  death.  At  the  same 
time  the  deed  from  A  to  B  was  read  in  W.'s  presence.  The  instrument  was 
very  obscure  and  doubtful,  but  its  legal  effect  was  that  B  only  took  an  estate 
during  the  life  of  A ;  but  W.  not  understanding  this,  and  relying  on  A's 
declarations,  made  the  purchase.  Meld,  that  a  subsequent  grantee  of  A,  and 
the  heirs  of  A,  were  estopped  from  asserting  title  to  the  premises. 

The  representation  of  the  construction  and  effect  of  an  instrument  of  obscure 
and  doubtful  character  is  equally  good  as  an  estoppel  if  believed  and  acted 
upon  as  is  a  disclaimer  of  title  to  the  person  about  to  purchase. 

Appeal  by  plaintiffs  from  a  judgment  entered  on  the  report 
of  a  referee  in  fayor  of  defendant,  except  as  against  plaintiff, 
Prudence  Mattoon.  The  action  was  brought  in  St.  Lawi'ence 
county  by  Harvey  Mattoon  against  John  N.  Young  to  recoTor 
possession  of  thirty-five  acres  of  land.  Harvey  claimed  by  deed 
from  his  father,  John  Mattoon.  Subsequently  the  other  heirs 
of  John  Mattoon,  and  his  widow,  Prudence  Mattoon,  were  made 
parries  plaintiff.  It  appears  from  the  report  of  the  referee  to 
whom  the  cause  was  referred,  that  on  January  21,  1845,  John  Mat- 
toon and  his  wife.  Prudence,  executed  a  conveyance  of  the  premises 
in  question,  with  other  lands,  to  James  Mattoon,  their  son.  Under 
this  conveyance  James  took  possession.     On  October  31,  1849,  the 


110  THIBD  DEPAKTMENT, 

Mattoon  v.  Young. 

interest  of  James  in  the  premises  was  to  be  sold  under  execution* 
At  the  sheriff's  sale  Henry  P.  Cooke,  who  owned  the  execution, 
asked  John  Mattoon  what  interest  he  had  in  the  premises.  John 
replied  that  he  had  given  James  a  deed,  but  he  (John)  had  a  life 
interest,  that  James  had  not  complied  with  the  conditions  of  his 
agreement,  and  that  Cooke  would  get  a  good  title  if  he  had  a 
sherilS's  deed.  Cooke  then  told  the  sheriff  t6  sell  and  he  bid  in  the 
premises  and  received  the  certificate  of  sale.  The  referee  found 
that  Cooke  was  not  influenced  by  the  reply  of  John  Mattoon.  On 
February  27,  1850,  James  Mattoon  conveyed  the  interest  which  he 
acquired  by  the  deed  from  his  father,  to  Isaac  Wheeler,  who,  on 
February  17,  1861,  conveyed  the  same  interest,  by  quit-claim  deed, 
to  Isaac  C.  Sherwin.  On  December  26,  1851,  Cooke  assigned  the 
certificate  of  sale  to  Sherwin,  who  received  the  sheriff's  deed  Janu- 
ary 9,  1852.  In  November,  1852,  Sherwin  and  William  WiUard 
were  negotiating  for  the  sale  of  the  premises ;  but  WiUard  refused 
tx)  purchase  until  he  could  inquire  of  John  Mattoon  concerning  his 
interest  in  the  premises.  Accordingly,  WiUard  and  his  wife  and 
Sherwin  went  to  see  John  Mattoon,  who,  in  reply  to  inquiries,  told 
WiUard  and  wife  that  if  they  purchased  of  Sherwin  the  title  would 
be  good.  He  spoke  about  the  agreement  between  him  and  James, 
and  said  he  had  no  right  or  interest  except  his  rents ;  that  it  would 
be  aU  right  if  the  conditions  of  the  agreement  were  complied  with ; 
that  he  had  no  interest  after  he  died  if  every  thing  was  kept  up 
according  to  the  writing,  except  that  his  wife  had  the  use  of  fifteen 
acres  after  one  year  from  his  death.  During  the  interview  John 
Mattoon  produced  the  original  agreement  between  him  and  James  ; 
Sherwin  produced  a  copy,  and  the  two  were  read  together  and  com- 
pared. WiUard  then  purchased  the  premises,  relying,  as  the  referee 
found,  upon  the  declarations  of  John  Mattoon.  The  legal  effect  of 
the  deed  from  John  to  James  Mattoon  was,  however,  that  James 
took  an  estate  only  during  the  life  of  John,  and  one  year  after  the 
death  of  John. 

On  January  24,  1855,  John  Mattoon  executed  to  the  plaintiff, 
Harvey  Mattoon,  a  deed  of  the  same  premises.  John  Mattoon  died 
in  1859.  On  June  7,  1859,  WiUard  and  wife  executed  a  deed  of 
the  premises  to  John  Maybee,  who  afterward,  on  October  26,  1859, 
conveyed  the  premises  to  John  N.  Toung,  the  defendant. 

The  referee  decided  that,  by  the  declarations  made  by  John  Mat- 
toon to  WiUard  and  wife,  all  the  plaintiffs,  except  Prudence  Mattoon, 
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were  estopped  from  asserting  title.  That  Pmdence,  as  the  widow 
of  John  Mattoon,  was  entitled  to  possession  of  one  undivided  third 
part  of  said  lands  daring  her  life,  and  to  judgment  against  the 
defendant  for  the  recovery  thereof  and  damages  for  withholding 
the  same,  and  defendant  was  entitled  to  judgment  against  the  other 
plaintiffs.  The  plaintiffs,  excepting  Prudence  Mattoon,  appealed. 
The  case  has,  upon  an  appeal  from  a  judgment  on  a  former  trial, 
been  before  the  court  of  appeals,  and  is  reported  in  45  N.  Y.  696. 
Most  of  the  questions  involved  were  settled  on  that  appeal. 

L.  Hashroucky  Jr,y  for  appellants,  cited  Brovm  v.  Boto^,  30  N".  Y. 
619  ;  Moloney  v.  fforan,  49  id.  Ill ;  Jewett  v.  Miller,  10  id.  402, 
406 ;  Calkins  v.  B.  &.  R.  N.  Gas  Light  Co.,  1  N.  Y,  Sup.  641,  546; 
Herman  on  Estoppel,  §§  331,  422. 

Sawyer  &  Russell,  for  respondent.  Plaintiffs  were  estopped  by 
the  declarations  of  John  Mattoon.  Wood  v.  Seely,  32  TS,  Y.  116 ; 
Frost  V.  Saratoga  Mut.  Ins.  Co,,  6  Den.  154 ;  L^Amoreaux  v.  Vischer, 
2  N.  Y.  278  ;  Wendell  v.  Van  Rensselaer,  1  Johns.  Oh.  344 ;  Town 
V.  Needham,  3  Paige,  645  ;  Thompson  v.  Blanchard,  4  N.  Y.  303  ; 
Nixon  V.  Carco,  28  Miss.  414 ;  WatUns  v.  Peck,  13  N".  H.  360 ; 
Casey  v.  Inloes,  1  Gill.  430  ;  Den  v.  Baldwin,  1  Zabr.  403  ;  Corheti 
V.  Norcross,  35  N".  H.  99  ;  Shell  y.  Tellford,  4  N.  Y.  Leg.  Obs.  307  ; 
Wood  V.  Chapin,  13  id.  509.  And  the  estoppel  is  not  weakened, 
although  John  Mattoon  made  the  representations  under  a  mistake  as 
to  the  legal  effect  of  the  deed.  Storrs  v.  Barker,  6  Johns.  Ch.  166 ; 
TiUon  V.  Nelson,  27  Barb.  695 ;  Oarnar  Y.Bird,  57  id.  277 ;  New- 
ton V.  Belcher,  12  Q.  B.  921 ;  Newton  v.  Liddiard,  id.  925.  When 
it  is  unconscientious  for  a  party  to  avail  himself  of  a  mistake  of  law, 
an  exception  lies  to  the  rule  ignorantiajuri^  non  excusat  Broom's 
Leg.  Max.  252;  Cockerell  v.  Chohndey,  1  Buss.  &  My.  418,  424,  425; 
Marq.  ofBreadatbaney,  Marq,  ofChandos,  2  My.  &  Cr.  711;  Story's 
Eq.  Juris.,  §  166.  See,  also,  Sheridan  v.  House,  4  Keyes,  569;  Lob- 
deUy.  LohdeU,  36  N.  Y.  327,  333  ;  S.  0.,  33  How.  347. 

BooKES,  J.  When  this  case  was  in  the  court  of  appeals  (46 
N.  Y.  696)  the  question  of  estoppel  was  considered,  based  on  the 
offer  of  proof  as  to  what  occurred  between  plaintiff's  intestate, 
John  Mattoon  and  Henry  P.  Oooke,  at  the  time  of  the  purchase  of 
the  premises  by  the  latter  at  sheriff's  sale,  under  judgment  and 
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execution  against  James  Mattoon.  The  offer  of  proof  was  this: 
that  John  Mattoon  was  present  at  the  sheriff's  sale,  and  stated  pub- 
licly to  bidders,  and  in  the  hearing  of  Cooke,  the  purchaser,  that  he 
(John)  had  no  interest  in  the  premises,  that  the  entire  title  was 
in  James,  and  whoever  purchased  at  the  sale  would  get  good  title. 

The  court  held  that  this  was  competent  evidence  on  the  question 
of  estoppel,  and  further,  that  if  credited,  and  not  rebutted  or 
explained,  ^^ would  require"  a  finding  that  it  was  made  with  a  view 
to  influence  the  action  of  bidders,  hence  would  operate  as  an 
estoppelin  favor  of  the  purchaser  and  his  grantees.  Gboveb,  J., 
said  that  he  thought  it  ''a  legitimate  inference  from  this  testimony 
offered,"  that  Oooke  was  induced  to  purchase  by  a  reliance  upon 
this  statement.  ' 

On  the  second  trial  the  evidence  so  decided  by  the  court  of 
appeals  to  be  competent,  was  given  and  stood  in  the  case  unre- 
butted  and  unexplained  for  aught  that  appears,  entirely  credible. 
The  deputy  sheriff,  who  made  the  sale,  testified  that  John  Mattoon 
was  present  at  the  sale,  as  was  also  Cooke,  the  judgment  creditor ; 
that  just  before  the  sale  he  (John)  said  ^'his  son  James  had 
a  deed  of  the  place ;  he  had  given  him  a  deed,  and  if  it  was 
sold  on  execution  the  title  would  be  good.  *  ♦  *  ♦  He 
said  it  to  Cooke  and  myself  and  others  present.  Cooke  imme- 
diately told  me  to  sell  the  premises ;  I  did  sell,  and  Cooke  bid 
them  in.  Before  John  Mattoon  stated  as  I  have  testified, 
Cooke  asked  him  if  James  had  any  title,  and  he  replied  as  I 
have  stated  '*''''*  He  had  before  the  sale  stated  to  us  that 
he  had  a  life  interest  in  the  premises,  and  the  sale  was  made  with 
the  understanding  that  it  was  subject  to  that  life  interest."  No 
question  exists  in  the  case  as  to  this  life  interest,  as  John  died  in 
1859.  This  evidence  was  accepted  by  the  referee  as  credible,  for  he 
finds  and  certifies  in  favor  of  its  truthfulness. 

But  notwithstanding  the  decision  of  the  court  of  appeals  to  the 
effect  that  this  evidence,  standing  unrebutted  and  unexplained, 
"  would  require  "  a  finding  that  it  was  made  with  a  view  to  influenl^e 
the  action  of  bidders,  yet  the  referee  has  found,  without  any  quali- 
fying proof,  that  Cooke  was  not  induced  or  infiuenced  to  bid 
thereby.  So  he  holds  as  regards  this  branch  of  the  case,  that  there 
was  no  estoppel.  His  finding  in  this  regard  seems  very  palpably 
erroneous.  The  evidence  was  clear,  uncontradicted  and  abundant 
to  establish  an  estoppel  against  John  Mattoon  (except  as  to  his 
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life  interest),  and  all  persons  claiming  title  under  him;  for  the 
estoppel  would  be  equally  effectual  against  his  heirs  and  subsequent 
grantees.  MunrosY.  Parkhurat,  9  W6nd.  209;  Mattoon  v.  Young,  46 
N.  Y.  702;  Wood  v.  Seely,  32  id.  116.  But  this  point  cannot  avail 
the  defendant  here,  as  he  has  taken  no  exception  to  the  findings  of 
the  referee.  The  defendant  has  not  appealed;  and  as  regards  this 
branch  of  the  case,  he  must  be  deemed  to  hare  acquiesced  in  the 
decision  as  rendered. 

The  case  will  now  be  considered  on  the  question  of  estoppel, 
twsed  on  what  occurred  on  a  subsequent  occasion,  when  one  Wil- 
lard  made  a  purchase,  and  took  a  conyeyance  of  the  premises. 

It  appears  that  Cooke  assigned  his  sheriff's  certificate  of  sale  to 
Isaac  C.  Sherwin,  and  the  sheriff's  deed  was  executed  to  him.  Sher- 
win  took  possession  thereunder,  claiming  as  absolute  owner.  Sub- 
sequently and  in  1852,  a  sale  was  in  contemplation  by  Sherwin  to 
Willard.  The  latter  refused  to  purchase  until  he  could  learn 
from  John  Mattoon  what  interest  he  had,  if  any,  in  the  prem- 
ises. Thereupon  Willard  and  his  wife,  with  Sherwin,  had  an 
interview  with  Mattoon,  who,  in  answer  to  questions  put  to  him 
concerning  the  propety,  stated,  that  if  they,  Willard  and  wife, 
bought  the  place  of  Sherwin  the  title  would  be  good.  He  spoke 
about  the  agreement  between  himself  and  his  son  James,  and  said 
he  had  no  rights  or  interest  except  his  rents  ;  that  it  would  be  all 
right  if  the  conditions  of  the  agreement  were  complied  with ;  that 
he  had  no  interest  after  he  died  if  every  thing  was  kept  up  accord- 
ing to  the  writing.  It  also  appears  that  the  original  agreement 
was  then  produced  and  was  read  over.  Within  a  few  days  after 
this  interview  Willard  completed  the  purchase  and  took  a  convey- 
ance from  Sherwin.  The  referee  found  that  Willard  relied  upon 
such  declarations  of  John  Mattoon,  and  was  induced  thereby  to 
purchase  the  premises  and  paid  Sherwin  the  full  value  thereof,  and 
as  matter  of  law  he  held  that  such  statements  and  assurances  so 
made  to  Willard  created  an  estoppel  in  favor  of  the  defendant,  who 
succeeded  to  Willard's  title  against  the  title  set  up  by  the  heirs  at 
law  of  John  Mattoon. 

Laying  out  of  view  the  fact  that  the'  agreement  between  John 
Mattoon  and  his  son  James  was  produced  and  read  over  at  the 
time,  and  there  can  be  no  question,  I  think,  but  that  the  conclu- 
sions of  'the  referee  were  eminently  right.  Willard  was  negotiating 
with  Sherwin  for  the  purchase  of  the  premises.    Understanding 

Vol.  V,  N.  T.  Rep.  — 16 


114  THIRD  DEPARTMENT, 


Mattoon  y.  Young. 


that  Mattoon  might  have  some  claim  thereto  he  refused  to  close  the 
purchase  until  he  could  learn  how  the  fact  was  from  Mattoon  him- 
self ;  thereupon  he  sought  out  the  latter  and  interrogated  him  on 
the  subject.  The  latter,  well  knowing  of  his  intended  purchase, 
and,  of  courde,  understanding  his  object  in  making  inquiry,  assured 
him  that  if  he  should  make  the  purchase  from  Sherwin  he  would 
obtain  good  title ;  that  he  (Mattoon)  had  no  right  or  interest  in  the 
property  except  his  rents — in  substance,  that  all  his  rights  therein 
would  terminate  on  his  decease.  Thereupon,  and  relying  upon 
those  assurances  he  closed  the  purchase  and  paid  the  grantor  the 
full  value  of  the  premises.  In  this  view  the  case  presents  every 
element  necessary  to  an  estoppel  in  pais;  and  the  well-settled 
rule  of  law,  based  on  considerations  of  high  morality  and  manifest 
justice,  may  be  invoked  to  protect  the  title  of  the  purchaser  against 
all  claims  on  the  part  of  the  person  giving  the  assurances,  except 
such  as  he  then  set  up  and  asserted.  Plumb  v.  Caitaraitgus  Co. 
Mut.  Ins.  Co.y  18  K  Y.  392,  394;  Brown  v.  Botom,  30  id.  519; 
Favill  V.  Roberts,  50  id.  232;  Malon&y  v.  Horan,  53  Barb.  29,  40; 
Wood  V.  Seely,  32  N.  Y.  105,  112;  Muller  v.  Pondir,  65  id.  335. 
The  cases  cited  are  but  few  of  the  many  in  the  books  which,  in  my 
judgment,  fully  sustain  the  findings  and  conclusions  of  the  referee 
on  the  question  of  estoppel. 

But  it  is  insisted  that  the  doctrine  of  estoppel  in  pais  fails  in 
this  case,  for  the  reason  that  the  paper  which  established  the  rights 
of  John  Mattoon,  as  between  him  and  James,  was  present  at  the 
interview  above  alluded  to,  and  was  read  over  in  Willard's  presence; 
hence,  that  the  latter  must  have  known  the  precise  extent  of  John 
Mattoon's  rights,  and  could  not,  therefore,  have  relied  on  the  oral 
statements,  except  as  they  were  qualified  or  explained  by  the 
instrument  itself. 

The  evidence  shows  that  Mattoon,  in  the  conversation,  men- 
tioned over  the  provisions  as  to  the  cow,  horse,  house,  etc.,  and 
alluded  to  the  payments  to  be  made  in  butter  and  sugar,  in  the 
nature  of  rent;  and  in  this  connection,  referred  to  the  paper  which 
was  then  read  over.  Now,  if  it  must  be  assumed  that  Willard 
understood  perfectly  all  the  terms  and  conditions  of  the  instru- 
ment—  comprehended  its  entire  legal  effect — then,  of  course,  the 
doctrine  of  estoppel  in  pais  could  have  no  application;  for  a  party 
cannot  be  misled  to  his  prejudice  when  he  knows  the  truth  as  fully 
as  the  party  sought  to  be  estopped.     Calkins  v.  Bl.  <&  Rock.  Nat. 
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iriM  L,  Co»,  1  N".  Y.  Sup.  546.  In  such  case,  he  would  have  pur- 
chased with  full  knowledge  and  understanding  of  all  the  facts;  hence 
could  not  haye  been  misled.  But  is  it  clearly  proved  that  Willard 
understood,  fully  comprehended,  the  terms  and  legal  effect  of  the 
instrument?  True,  it  was  read  over  in  his  presence,  but,  as  would 
seem  from  the.  evidence,  rather  with  a  view  to  the  provisions  par- 
ticularly alluded  to  by  Mattoon,  all  which  would  terminate  with  his 
life,  than  to  determine  the  estate  thereby  conveyed;  which  estate  he 
asserted  to  be  absolute  in  James  on  his  decease;  that  James  had  the 
fee,  subject  only  to  certain  rights  held  by  John,  the  father,  during  life, 
was  distinctly  asserted  by  the  latter,  and  seems  to  have  been 
accepted  as  a  fact  by  all;  and  the  instrument  was  probably  referred 
to  in  order  to  obtain  a  full  understanding  as  to  those  rights  belong- 
ing to  John.  The  paper  was  not  one  to  be  readily  comprehended. 
It  was  not  in  the  usual  simple  fonn  of  a  conveyance,  but  was  intri- 
cate in  language  as  well  as  complioated  with  various  provisions. 
To  understand  it  careful  study  was  needfuL  It  was  evidently 
drawn  by  a  person  unaccustomed  to  the  preparation  of  legal  instru- 
ments. Its  provisions  and  the  qualifications  of  the  grant  are 
thrown  in  without  order  or  definiteness.  It  lacks  perspicuity  to  a 
degree  that  requires  analysis  and  arrangement  in  order  to  compre- 
hend it;  and  even  then  what  the  parties  in  fact  intended  will 
remain  somewhat  in  obscurity.  Therefore  it  might  well  be  that 
one  educated  in  construing  such  instruments  might  have  heard  it 
read  without  comprehending  its  legal  significance.  Should,  then, 
every  one  whose  attention  had  been  briefly  called  to  its  provisions 
be  held  to  a  full  understanding  of  it  according  to  its  exact  legal 
import,  and  that,  too,  when  declared  to  have  a  different  meaning 
and  effect  in  some  particulars  by  one  interested  to  give  it  a  correct 
construction?  More  especially  should  the  party  be  held  to  such 
knowledge  in  view  of  the  additional  fact  that  its  examination  was 
probably  induced  in  order  to  obtain  an  xmderstanding  of  certain 
provisions,  other  than  the  clause,  as  to  which  the  mistaken  con- 
struction was  asserted?  On  the  other  hand,  it  seems  to  me  that, 
under  the  circumstances  attending  this  case,  it  would  be  far  more 
reasonable  to  hold  that  there  was  a  want  of  knowledge  on  the  part 
of  the  purchaser  of  the  import  and  legal  effect  of  the  paper;  and 
to  require  that  John  Mattoon  be  held  to  his  deliberate  and  unquali- 
fied assertion  that  the  former  would  obtain  good  title  in  case  he 
should  consummate  the  purchase. 
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It  seems  impossible  that  Willard  understood  that  he  would  obtain 

by  his  purchase  from  Sherwin  only  such  interest  as  the  instrument, 
according  to  its  exact  legal  construction,  granted  to  James,  to  wit, 
but  a  qualified  right  of  occupancy  for  a  very  few  years  at  most.  The 
payment  by  him  of  the  full  value  of  the  property  shows  quite  con- 
clusively, I  think,  that  he  did  not  understand  the  paper;  but 
relied  on  the  assertions  of  John  Mattoon,  as  to  the  estate  he  pro- 
posed to  obtain.  And  he  had  a  right  to  rely  on  those  assurances. 
As  was  said  in  FaviU  v.  Roberts,  60  N.  Y.  222-225,  he  had  a  right 
to  presume  that  the  pariy  knew  the  situation  of  his  own  title. 

It  is  quite  apparent,  I  think,  that  Willard  remained  ignorant  of 
the  legal  effect  of  the  instrument ;  that  he  did  not  know  or  under- 
stand that  the  grant  of  the  premises  in  controversy  to  James  gave 
him  but  a  qualified  interest  therein  during  the  life  of  John,  and 
for  one  year  thereafter.  Admit  that  John  did  not  intend  to  deceive 
Willard,  and  it  is  quite  manifest  that  all  the  parties  were  under  mis- 
apprehension as  to  the  legal  import  of  the  instrument.  Sherwin,  who 
was  present  at  the  interview  between  John  and  Willard,  swears  that 
he  had  never  heard  of  any  claim  by  John  on  his  heirs.  John  asserted 
that  he  had  none,  except  such  as  would  terminate  on  his  decease ; 
and  further  assured  Willard  that  if  he  should  make  the  purchase, 
he  would  obtain  good  title ;  and  Willard  then  made  the  purchase, 
and  paid  the  full  value  of  the  property.  But,  if  all  were  under 
mistake,  that  fact  would  not  relieve  the  case  from  the  effect  of  the 
estoppel  here  urged.  FaviU  r.  Roberts,  50  N.  Y.  226;  TKUon  v.  Nel- 
son, 27  Barb.  595. 

Now,  if  Willard,  in  point  of  fact,  remained  ignorant  of  the  legal 
effect  of  the  instrument,  then  the  case  is  the  same  on  this  question 
of  estoppel  as  if  the  paper  had  not  been  read  over  in  his  presence. 
The  referee  has  so  found  in  effect ;  for  he  has  found  as  a  fact  that 
Willard  relied  upon  the  declarations  of  John,  and  was  induced 
thereby  to  purchase,  and  did  purchase  the  premises,  and  paid  the 
full  value  thereof.  I  think  this  finding  right.  I  am  of  the 
opinion  that  it  is  well  supported  by  the  evidence.  If  so,  then  the 
estoppel  was  established,  and  it  may  be  insisted  on  against  the  heirs 
at  law  of  John.  Mattoon  v.  Young,  45  K  Y.  702  ;  Wood  v.  Seeletf, 
32  id.  116. 

It  follows,  if  the  above  conclusions  be  sound,  that  the  judgment 
directed  by  the  referee  was  right,  and  should  be  affirmed. 
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BoASBMAK^  J.  I  concur,  believing  that  the  representation  of 
the  construction  and  effect  of  a  written  instrument  of  an  obscure 
or  doubtful  character  is  equally  good  as  an  estoppel,  if  believed, 
relied  upon  and  acted  upon,  as  is  a  disclaimer  of  title  to  the  person 
about  to  purchase. 

MiLLEB,  P.  J.,  dissenting.  In  the  case  now  considered,  the 
court  of  appeals,  on  a  former  appeal,  held  that  it  was  error  to 
exclude  evidence  of  declarations  Vj  an  owner  of  real  estate,  made 
publicly  to  the  bidders  at  a  sheriff's  sale  thereof,  and  in  the 
hearing  of  one  who  afterward  purchases  at  such  sale,  that  he  had 
no  interest  in  the  premises,  and  that  the  entire  title  was  in  the 
execution  debtor,  and  whoever  purchased  at  such  sale  would  get  a 
good  title.  Upon  the  last  trial  of  the  case  it  was  proved  that 
upon  a  sheriff's  sale  of  the  interest  of  James  Mattoon,  who  held 
under  a  conveyance  from  John  Mattoon,  his  father;  that  Cooke, 
the  purchaser  of  the  interest  of  the  said  James  Mattoon  at  said 
sale,  asked  John  Mattoon,  who  was  present,  what  interest  he  had  in 
the  premises,  and  John  replied  that  he  had  given  James  a  deed, 
but  had  a  life  interest ;  that  James  had  not  complied  with  the 
condiidons  of  his  agreement,  and  that  he,  Cooke,  would  get  a  good 
title  if  he  had  a  sheriff's  deed.  Cooke  then  told  the  sheriff  to  sell, 
which  he  did,  and  Cooke  became  the  purchaser  and  received  the 
usual  certificate  of  sale  from  the  sheriff. 

It  was  also  proved  that  the  certificate  of  sale  was  assigned  to  one 
Sherwin,  who  received  the  sheriff's  deed,  and  took  possession  of  the 
premises ;  that  Sherwin  negotiated  with  one  Willard  for  a  sale  of 
the  premises,  and,  pending  the  negotiations,  Willard  having  refused 
to  purchase  until  he  could  interview  said  John  Mattoon,  he  and  his* 
wife  and  Sherwin  met  Mattoon,  who  stated,  among  other  things,  that 
if  they  bought  of  Sherwin  the  title  would  be  good ;  that  he  had  no 
rights  or  interests  except  the  rents,  and  that  he  had  no  inteirest  after 
his  death,  except  that  his  wife  had  the  use  of  fifteen  acres  after  one 
year  from  his  death.  The  referee  found  that  Cooke  was  not 
induced  or  influenced  to  bid  by  the  reply  of  Mattoon  to  Cooke  at  the 
sheriff's  sale.  He  also  found  that  Willard  relied  upon  the  declara- 
tions  made  by  John  Mattoon  to  him  and  wife  and  Sherwin,  and 
was  induced  thereby  to  purchase,  and  did  purchase  the  premises, 
%nd  by  said  declarations  all  of  said  plaintiffs,  except  the  widow,  were 
estopped  from  asserting  their  title. 
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The  referee  having  found  that  Cooke  was  not  induced  or  influ- 
enced to  bid  by  reason  of  the  declarations  made  by  Mattoon  at  the 
sheriff's  sale  and  based  his  conclusipn  entirely  upon  the  ground  that 
the  subsequent  declarations  constituted  an  estoppel,  it  is  only 
necessary  to  consider  whether  the  statements  then  made  precluded 
a  recoTcry  by  the  plaintiffs  as  found  by  him.  The  principle  upon 
which  an  estoppel  inpai^  is  founded  is  quite  familiar.  The  admis- 
sion must  have  been  made  or  the  act  done  with  the  intention  of 
influencing  the  conduct  of  another,  and  the  other  party  must  have 
acted  upon  or  been  influenced  by  the  declaration  or  act.  Brown  v. 
Bowetiy  30  N.  Y.  519.  It  must  also  be  shown  that  the  act,  declara- 
tion or  omission  out  of  which  the  estoppel  arises  influenced  the 
conduct  of  the  other  party,  or  that  he  took  action  in  the  matter  in 
reliance  thereon.  Malloney  v.  HoraUy  49  N.  Y.  111.  As  Willard 
was  not  sworn  upon  the  trial  there  is  no  direct  proof  that  he  was 
influenced  by  the  declarations  of  Mattoon.  But  taking  into  consid- 
eration, that  he  refused  to  make  the  trade  until  he  received 
information  from  John  Mattoon  that  he  would  acquire  a  good  title 
if  he  bought  of  Sherwin,  and  that  he  thereupon  purchased  at  the 
full  value,  receiving  only  a  quit-claim  deed,  it  is  a  fair  and  legiti- 
mate inference  that  he  was  induced  to  make  the  purchase  relying 
upon  the  representations  made.  Such  inferences  are  often  quite  as 
conclusive  and  controlling  as  if  positive  testimony  is  given,  and  I 
think  warranted  the  conclusion  at  which  the  referee  arrived.  This 
view  is  supported  by  the  opinion  of  the  court  of  appeals  in  the 
case,  and  it  was  there  said  that  the  testimony  offered  would  hare 
shown  an  estoppel,  and  that  such  an  inference  might  be  drawn 
from  the  same.  It  is  true  that  the  referee  came  to  a  different  con- 
clusion as  to  the  declarations  made  at  the  sheriff's  sale,  but  this 
does  not  affect  the  principle  decided. 

The  question  then  remains  whether  the  misapprehension  of  the 
legal  effect  of  the  agreement  by  Willard  weakens  and  destroys  the 
effect  of  the  declarations  and  representations  made  by  John 
Mattoon.  It  does  not  impair  the  effect  of  the  estoppel  because 
Mattoon  was  mistaken  as  to  the  import  of  the  instrument.^  Siorrs 
V.  Barker,  6  Johns.  Ch.  166;  TiUon  v.  Nelson,  27  Barb.  696;  Oamar 
V.  Bird,  67  id.  277.  But  a  different  question  arises  where  the 
party,  acting  upon  the  representations  made,  has  an  opportunity  to 
know  and  understand,  and  fails  to  avail  himself  of  it  The  rule  is 
laid  down  in  Herman  on  Estoppel,  §  331,  that  where  both  parties 
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know,  or  have  the  means  of  knomng,  and  each  is  equally  in  fault, 
neither  can  have  an  equitable  claim  to  relief  against  the  other.  It 
appears  that  the  agreement  was  read  in  the  presence  of  Willard, 
and  the  presumption  is  that  he  heard  it  read.  If  he  did  thus  hear 
it  ready  it  was  not  the  fault  of  John  Mattoon  that  he  did  not  under- 
stand it.  Even  if  it  were  difficult  of  comprehension,  except  to 
those  familiar  with  the  rules  of  interpretation  applicable  to  instru- 
ments of  such  a  character,  I  do  not  well  see  how  a  party  can  be 
excused  from  understanding  its  true  import  and  meaning.  As  the 
agreement  itself  showed  what  title  James  Mattoon  had,  it  cannot 
be  urged  that  he  had  any  other,  and  the  testimony  establishes  that 
John  Mattoon  referred  to  the  written  agreement.  In  Storrs  v. 
Barker,  supra,  although  the  purchaser  may  haye  known  that  the 
law  was  that  the  will  of  ^feme  covert  devising  real  estate  was  void, 
the  question  now  considered  was  not  passed  upon  and  we  have  not 
been  referred  to  any  case  which  holds  that  ignorance  of  the  efFect 
of  an  agreement  exhibited  to  a  party  will  justify  him  in  relying 
upon  mere  verbal  statements  to  the  contrary,  which  of  themselves 
and  independent  of  other  circumstances,  would  create  an  estoppel. 
Nor  am  I  prepared  to  say  that  this  is  a  case  where  the  defendant 
can  invoke  the  rule  that  where  it  is  unconscientious  for  a  party  to 
avail  himself  of  a  mistake  of  law  an  exception  lies  to  the  rule 
iffnorantia  juris  non  excusat.  It  would  be  somewhat  dangerous  to 
hold  that  a  legal  title  can  be  defeated  by  proof  of  declarations  made 
upon  which  it  is  claimed  a  party  acted,  when  that  party  had  full 
opportunity  to  learn  and  comprehend  what  the  legal  title  was. 
Such  a  rule  would  be  calculated  to  impair  the  effect  of  written 
contracts  and  lead  to  confusion  and  looseness  in  the  acquirement  of 
title  to  lands. 

My  opinion  is  that  the  referee  was  wrong  in  this  respect,  and  for 
that  reason  the  judgment  must  be  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  the  event. 

Judjfment  affirmed. 
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TMVTOMe — fire  poUey — whai  change  of  inierett  awnde. 

In  a  fire  Insaranoe  policy  it  was  provided  that  if  the  property  "  shall  be  sold 
or  oonveyed,  or  the  interest  of  the  parties  therein  changed"  the  poli<7 
shonld  be  void.  The  owner  of  the  insured  premises  contracted  under  seal 
to  sell  them,  and  received  part  of  the  purchase-money.  Held,  that  the  policy 
was  avoided.  ' 

Appeal  by  plaintiff  from  a  jxidgment  in  favor  of  defendant  in  an 
action  tried  by  the  court  without  a  jury. 

The  action  was  brought  in  Broome  county  by  George  Gennond 
to  recover  upon  a  policy  of  insurance  for  a  loss  by  fire.  Sufficient 
facts  appear  in  the  opinion. 

Richards  £  SessionSf  for  appellants,  cited  Hitchcock  v.  North 

West.  Im.  Co.,  26  N.  T.  68 ;  Fernandez  v.  Great  West,  Ins.  Co.,  3 

Bobt.  458;  Kitts  v.  Massasoit  Ins.  Co.,  66  Barb.  177;  Shearman  v. 

Niagara  Fire  Ins.  Co.,  40  How.  393. 

» 
Chapman  <&  Martin,  for  respondent. 

BooEBS,  J.  The  policy  of  insurance  on  which  the  action  was 
brought  contained  a  permission  that  if  any  other  insurance  had 
been  or  should  thereafter  be  made  upon  the  property  insured,  not 
consented  to  by  the  defendant  in^writing,  indorsed  on  the  policy;  or 
if  the  property  should  be  sold  or  conveyed,  or  the  .interest  of  the 
parties  therein  be  changed,  or  if  the  policy  should  be  assigned 
without  the  consent  of  the  company  obtained  in  writing  thereon, 
or  if  the  assured  should  make  any  attempt  to  defraud  the  company, 
then,  and  in  every  such  case,  the  policy  should  be  null  and  void. 
It  was  found  by  the  learned  judge,  before  whom  the  action  was 
tried  without  a  juiy,  that  after  the  issuing  of  the  policy  the  owner 
of  the  fee,  by  a  contract  under  seal,  contracted  to  sell  the  premises 
and  property  covered  thereby,  to  one  Cyrus  F.  Scudder,  who  paid 
down  part  of  the  purchase  price,  and  he  held  that  such  contract  of 
sale  and  payment  constituted  a  change  of  interest  in  the  property 
insured,  and  rendered  the  policy  void  under  the  proviso  above 
cited. 
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In  my  judgment  such  decision  was  sound  in  law.  The  provision 
was  a  valid  qne,  and  bonnd  the  parties  according  to  its  terms.  So 
if  the  fact  found  constituted  a  change  of  interest  in  the  property 
insured,  the  policy  became  null  and  void.  Then  did  the  contract 
of  sale,  with  payment  of  part  of  the  purchase-money,  work  a 
change  of  interest  in  the  property  within  the  proviso  of  the  above 
provision  ?  Now  such  contract  and  payment  certainly  gave  Scud- 
der  rights  in  the  property,  and  to  that  extent  there  was  clearly  a 
change  of  interest.  A^  vendee  under  the  contract  of  purchase,  he 
became  the  equitable  owner,  and  the  interest  of  the  vendor  was 
also  changed  by  the  contract  from  that  of  an  absolute  owner  to  that 
of  one  holding  the  legal  title  as  a  security  for  the  unpaid  purchase- 
money.  Moore  Y,  Burrows,  34  Barb.  173  ;  Smith  v.  Oage,  41  id. 
60,  66 ;  Rood  v.  If.  T.  &  Erie  R.  R.  Co,,  18  id.  80,  83  Griffith  v. 
Beecher,  10  id.  432;  McKechnie  v.  Sterling,  48  id.  330-335;  Hathaway 
V.  Payne,  34  N.  Y.  103. 

It  was  laid  down  in  Haihaway  v.  Payne,  as  follows:  "  The  vendor 
in  such  case  is  deemed,  in  equity,  to  be  trustee  for  the  vendee  of 
the  title,  and  the  vendee  is  the  trustee  of  the  vendor  for  the  pur- 
chase-money;" and  further,  that  the  interest  of  the  vendee  is  real 
estate  and  in  case  of  his  death  descends  to  his  heirs,  and  is  devisa- 
ble as  real  estate.  It  seems,  therefore,  beyond  question  that  the 
interest  of  the  parties  in  the  property  was  changed  by  the  contract 
of  sale.  Undoubtedly  the  vendor  here  retained  an  insurable  inter- 
est in  the  property,  and  had  the  condition  been  in  form  and  sub- 
stance  like  that  considered  in  Hitchcock  v.  North  West.  Ins,  Co,, 
26  N.  Y.  ^^,  and  kindred  cases,  the  change  of  interest  here  effected 
would  not  have  rendered  the  policy  void.  But  the  language  of  the 
provision  in  this  case  is  to  the  effect  that  a  change  of  interest  shall 
work  a  forfeiture.  Then  the  case  is  brought  directly  within  the 
decision  in  Savage  v.  How.  Ins,  Co.,  52  N.  Y.  502.  In  the  case 
cited,  the  language  of  the  provision  was  that  if  the  property  should 
be  sold  or  transferred,  or  any  change  should  take  place  in  the  title 
or  possession,  the  policy  should  be  void;  and  it  was  there  held  that 
a  conveyance  of  the  property  avoided  the  policy,  although  simul- 
taneously therewith  a  mortgage  was  taken  back  for  the  purchase- 
money.  This  case  is  conclusive  of  the  one  at  bar.  The  reasoning 
of  the  learned  judge  in  the  case  cited,  and  his  citation  of  authori- 
ties, are  applicable  here  in  every  particular.  See,  also.  Perry  v. 
Lorillard  F.  Ins*  Co.,  6  Lans.  201«    Here  was  undoubtedly  a  change 
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of  interest,  intended  and  effected,  by  the  contract  of  sale;   hence, 
according  to  express  stipulation,  the  policy  was  Yoid. 
The  judgment  should  be  afi&rmed,  with  costs. 

Judgment  affirmed. 
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Negligence — etrntrOmtory  negligence  —  oraeeing  railroad  track — Damages — 

nominal  damagee, 

PlaintiflF*8  intestate  was  killed  by  a  locomotive  on  defendant's  railroad  while 
crossing  the  defendant's  track  on  a  village  sidewalk.  It  was  shown  that 
npwardts  of  twenty-six  feet  before  reaching  the  track  defendant  could,  by 
turning  her  head,  have  seen  the  approaching  locomotive  for  a  long  distance, 
and  that  there  were  no  other  trains  or  engines  passing  at  the  time,  ffeld^ 
that  the  intestate  was  guilty  of  oontHbutory  negligence  such  as  to  avoid  a 
recovery  for  her  death. 

On  the  trial  of  the  action  plaintiff,  who  was  husband  of  the  intestate,  proved 
no  special  damage.  Held,  that  if  defendant  was  liable  only  nominal  dam- 
ages could  be  recovered. 

Appeal  by  defendant  from  a  judgment  in  faYor  of  plaintiff, 
entered  upon  the  Yerdict  of  a  jury  and  rfrom  an  order  denying  a 
new  trial.  The  action  was  brought  in  Bensselaer  county  by  Ami 
De  Witt  Mitchell,  administrator,  etc.,  of  Elizabeth  M.  Mitchell, 
deceased,  to  recover  damages  for  the  negligent  killing  of  said  Eliza- 
beth M.  Mitchell,  on  the  27th  of  October,  1870,  while  crossing  a 
public  highway  in  the  YiDage  of  Greenbush. 

The  deceased,  who  was  the  wife  of  the  plaintiff,  and  aged  about 
twenty  years,  was  walking  from  the  south  toward  the  north  on  the 
eastern  sidewalk  of  Broadway,  in  the  village  of  Greenbush.  The 
tracks  running  north  upon  defendants'  railroad  passing  through 
that  village,  when  they  reach  a  street  which  crosses  Broadway, 
make  a  short  curYe  toward  the  north-west,  and  then  cross  the  street 
diagonally  toward  the  north-west.  At  that  place  the  deceased,  while 
crossing  the  cross-street  on  her  way  toward  the  north,  after  passing 
OYcr  two  tracks,  was  struck  by  an  engine  coming  from  the  south, 
and  instantly  killed.  There  were  seYen  freight  box-cars  standing 
still  on  the  trsck  east  of  Broadway  and  next  to  it,  which  line  of 
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cars  extended  north  so  far  as  to  lap  over  across  the  sidewalk.  These 
cars  obstmcted  the  view  toward  the  east  to  any  person  opposite 
them  on  the  sidewalk.  Six  feet  beyond  the  track  on  which  the 
seven  freight  cars  stood  was  a  second  track,  and  further  on  a  third 
and  diverging  track,  which,  a  little  south  of  the  crossing,  gradually 
diverged,  so  that  it  was  about  twenty  feet  from  the  second  track  to 
the  place  where  the  deceased  was  killed  Tfhen  crossing  the  third 
track. 

At  this  crossing  there  was  a  running  switch,  and  as  the  engine, 
with  two  baggage  and  three  freight  cars,  moved  toward  the  north, 
the  cars  were  switched  off  to  pass  by  on  the  second  track,  and  the 
engine  proceeded  on  the  third  track  to  and  beyond  the  point 
where  it  struck  the  deceased. 

The  deceased  passed  the  end  of  the  line  of  standing  cars,  crossed 
the  second  track,  passed  over  the  space  of  twenty  feet  between  the 
second  and  third  tracks,  and  when  crossing  the  third  track  was 
struck  by  the  engine  and  killed.  Evidence  was  given  tending  to 
show  that  the  bell  was  not  rung  nor  the  whistle  sounded,  and  there 
was  also  some  proof  as  to  the  speed  of  the  engine  at  the  time  of  the 
injury.     No  proof  of  special  damage  was  offered. 

At  the  close  of  the  case,  the  defendant's  counsel  moved  for  a 
dismissal  of  the  complaint,  on  the  ground  that  from  the  proof  it 
appeared  that  the  negligence  of  the  plaintiff's  intestate  contributed 
to  the  injury  complained  of.  The  motion  was  denied  and  an 
exception  was  duly  entered. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury 
that  the  plaintiff,  on  the  evidence,  could  recover  only  nominal 
damages;  also  that  there  was  no  evidence  upon  which  to  base  any 
calculation  as  to  the  pecuniary  value  of  the  life  of  the  deceased. 
The  court  declined  to  charge  as  requested,  and  an  exception  was 
duly  entered.  Other  exceptions  were  taken  to  portions  of  the 
charge  and  to  refusals  to  charge  as  requested,  unnecessary  to  be 
noticed  here. 

The  jury  returned  a  verdict  for  the  plaintiff  for  14,000.  A 
motion  was  thereupon  made  for  a  new  trial  on  the  minutes  of  the 
court,  which  was  denied;  and  from  the  order  denying  a  new  trial, 
and  from  the  judgment  entered  on  the  verdict,  this  appeal  was  taken. 

Edffor  L.  Furgman,  for  appellant 
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Peyton  F.  Miller  and  A.  J.  &  A.  J.  Parker,  Jr.,  for  respondent, 
cited  upon  the  question  of  contributory  negligence:  Davis  v.  N.  Y, 
a  &  H.  B.  R.  R.  Co.,  47  K  Y.  400,  401;  Wilcox  y.  R.  W.  &  0. 
R,  R.  Co.,  39  id.  358 ;  Beisiegel  y.  Ji.  Y.  C.  R.  R.  Co.,  14  Abb» 
(N.  S.)  29;  Mackay  v.  N.  Y.  C.  R.  R.  Co.,  35  N  Y.  75;  McGuire 
y.  H.  R.  R.  R.  Co.,  2  Daly,  76;  Renwick  v.  N.  Y.  C.  R.  R.  Co.,  36 
N.  Y.  132;  aMara  y,  H.  R  R.  R.  Co.,  38  id.  445;  Sheridan  y. 
Brooklyn  City  <&  Newton  R.  R.  Co.,  36  id.  39 ;  Railroad  Co.  y. 
Qladmore,  15  Wall.  401;  Viner  v.  N.  Y.,  fite.,  Steamship  Co.,  50 
N.  Y.  23. 

BocKES,  J.  There  was  undoubtedly  eyidenoe  giyen  on  the  trial 
bearing  on  the  question  of  defendant's  negligence  sufficient  to 
make  the  case  a  proper  one  for  the  jury  on  that  branch  of  it;  but 
it  seems  quite  clear  that  the  negligence,  not  to  say  gifoss  careless- 
ness, of  the  plaintiffs  intestate  contributed  to  the  injury  for  which 
the  recoyery  was  had.  Let  it  be  conceded  that  the  line  of  stand- . 
ing  cars  entirely  cut  off  and  preyented  the  yiew  from  the  sidewalk 
for  over  two  hundred  feet  southerly  from  the  crossing,  and  it  then 
stands  undisputed  that,  on  passing  the  end.  of  the  line  of  those 
cars,  the  deceased  came  to  a  place  where  there  was  an  unobstructed 
yiew  on  her  right  and  along  the  track,  enabling  her  without  othei 
difficulty  than  merely  turning  her  head  to  see  the  approaching 
train.  There  was  first  the  space  between  the  first  and  second  track, 
about  six  feet;  then  the  width  of  the  second  track,  and  then  a  fur- 
ther space  of  twenty  feet  to  the  third  track,  on  which  the  accident 
occurred.  Oyer  this  distance  the  deceased  passed,  as  it  appears, 
with  nothing  to  obstruct  the  yiew  in  the  direction  of  the  approaching 
engine.  Had  she  but  turned  her  head  a  trifle  to  make  obseryation  the 
danger  must  haye  been  seen.  Indeed,  when  the  deceased  apj»*oached 
the  third  track,  after  passing  the  second,  she  had  abundant  oppor- 
tunity, in  a  place  of  absolute  safety,  to  make  observation,  which  if 
done  would  have  disclosed  the  danger  in  time  for  her  readily  to 
avoid  it.  Before  attempting  to  cross  this  third  track,  and  when  in 
a  place  of  absolute  safety,  it  was  her  duty  to  look  both  ways  in 
order  to  avoid  possible  danger. 

It  has  been  repeatedly  held  that  the  omission  of  such  precaution 
is  negligence,  and  will  prevent  a  recovery  for  an  injury  occasioned 
by  a  passing  train.  Haight  v.  N.  Y.  C.  R.  R.  Co.,  7  Lans.  11; 
Davis  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  47  N.  Y.  400;  Barker  y. 
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Savage,  45  id.  191 ;  Gorton  v.  Erie  Railway  Co.,  id.  661 ;  Beisiegel 
V.  N.  r.  a  R.  R.  Co.,  40  id.  9,  22;  Wilcox  v.  R.,  W.  £  0.  R.  R, 
Co.,  39  id.  358.  Reynolds  v.  N.  Y.  Gent.  &  Hud.  Riv.  R.  R.  Co., 
2  N.  Y.  Sup.  644,  .was  reyersed  on  this  ground-in  court  of  ap- 
peals. 

In  Wilcox  v.  R.,  W.  iS  0.  R.  R.  Co.,  it  was  decided  that  when 
the  deceased  was  killed  in  attempting  to  cross  the  railroad  track 
within  the  limits  of  the  public  highway  and  at  a  public  crossing,  if 
it  appear  that  the  deceased  would  hare  seen  the  approaching  cars 
in  season  to  hare  avoided  them,  had  he  first  looked  before  attempt- 
ing to  cross,  it  will  be  presumed  that  he  did  not  look;  and  by 
omitting  so  plain  and  imperative  a  duty  he  will  be  deemed  to  have 
been  guilty  of  negligence  which  precludes  a  recovery.  This 
decision  covers  the  case  at  bar  in  all  its  principal  phases.  The 
decea^d  had  the  opportunity,  in  a  place  of  safety,  to  make  the 
necessary  observation.  The  view  was  not  obstructed  by  any  inter- 
vening object.  The  locality  and  numerous  tracks  admonished  her 
of  danger,  and  she  Was  bound  to  vigilance  and  the  exercise  of 
ordinary  prudence.  It  was  not  necessary  for  her  even  to  stop  to 
look;  as  the  mere  turning  of  the  head  would  have  brought  the  line 
of  tracks  into  full  view  for  a  considerable  distance  in  the  direction 
from  which  danger  was  to  be  apprehended.  There  was  no  other 
moving  car;  nothing  whatever  to  divert  or  distract  the  attention  or 
to  induce  confusion.  Thus,  without  excuse  for  the  omission,  the 
deceased  evidently  neglected  the  usual  precaution  for  safety,  and 
with  culpable  heedlessness  placed  herself  in  the  way  of  disaster. 
Therefore,  according  to  the  well-settled  rule  applicable  in  such 
cases,  there  can  be  no  recovery  for  the  injury  to  which  her  own 
palpable  negligence  contributed.  The  motion  for  a  dismissal,  of 
the  complaint  should  have  been  granted. 

I  am  also  clearly  of  the  opinion  that  the  verdict  of  $4,000  is 
unauthorized  by  the  proof.  The  recovery  in  this  class  of  actions 
must  be  confined  to  the  pecuniary  loss  sustained  by  the  death  of 
the  intestate,  and  damages  can  only  be  awarded  on  proof  of  loss. 
The  rule  was  recognized  in  Mclntyre  v.  N.  Y.  C.  R.R.  Co.,  37  N. 
Y.  287,  289,  that  the  burden  was  upon  the  plaintiff  to  prove  the 
pecuniary  injury,  and  such  facts  as  could  enable  the  jury  to 
determine  what  would  be  a  fair  and  just  compensation  for  the 
death  of  the  party;  and  it  is  then  intimated,  if  not  in  fact  asserted, 
that  such  proof  was  necessary  in  order  to  entitle  the  plaintiff  to 
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recoTer  more  than  nominal  damages.  In  the  case  at  bar  there  was 
no  proof  of  pecuniary  loss  to  any  one,  except  what  might  be  inferred 
from  the  two  facts  that  the  deceased  was  a  married  woman,  and 
aged  twenty  years.  There  was  no  evidence  given  of  her  capabili- 
ties, mental  or  physical,  nor  of  het*  situation  and  circumstances  iu 
life,  nor  how  she  had  been  or  could  be  of  benefit  to  her  husband  and 
next  of  kin.  There  was  no  proof  whatever  showing  that  her  life 
was  of  any  pecuniary  value  or  advantage  to  any  one ;  therefore, 
there  was  no  proof  that  any  pecuniary  loss  resulted  to  any  person 
from  her  death,  and  the  verdict  of  >4,000  is  without  evidence  to 
give  it  support.  It  must  have  been  the  result  of  mere  conjecture. 
As  the  case  is  here  presented  on  the  proof,  no  more  than  nominal 
damages  were  recoverable  had  the  right  of  action  in  other  respects 
been  established. 

The  order  and  judgment  appealed  from  must  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  result. 

Judgment  reversed  and  new  trial  granted. 


Manufactubebs'  National  Bakk  o^  Troy  v.  Cox. 

Pa/rtnevBhip  —  duties  of  partners  to  ecteh  otTier — indwidual  traruaetions  of 

pOLTtMT. 

« 

A  firm  agreed  to  paj  B.,  the  owner  of  a  patented  invention  npon  stoves,  a  spe- 
cified royalty  for  the  exclusive  use  of  such  invention  and  right  to  manufac- 
ture and  sell  stoves  containing  it,  within  a  certain  district.  After  the 
agreement  was  made,  C,  a  member  of  the  firm,  without  the  knowledge  of 
his  partners,  agreed  to  use  his  influence  to  introduce  the  Invention  to  the 
trade  generally,  outside  of  the  said  district,  for  fifty  per  cent  of  the  amount 
of  royalty  received,  including  that  to  be  paid  by  the  firm.  C.  afterward 
received  fifty  per  cent  of  the  amount  paid  by  the  firm,  but  it  did  not  appear 
that  C.  used  any  influence  to  introduce  the  invention,  or  that  the  firm  lost 
any  profit  or  were  in  any  way  injured  in  business  by  the  agreement.  HM^ 
that  the  arrangement  by  C.  was  one  that  conflicted  with  the  interests  of  the 
firm,  was  a  violation  of  his  duty  as  a  partner,  and  the  firm  were  entitled  to 
the  profits  made  by  him  thereunder. 

A  settlement  of  the  firm  business  between  G.  and  his  partners,  after  one  of 
them  suspected  the  arrangement,  het4^  not  to  preclude  the  right  of  the  othex 
partners  to  maintain  an  action  against  C.  for  the  amount  received  by  him. 
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Appeal  by  The  Manufacturers'  National  Bank  of  Troy  and 
others^  from  a  judgment  entered  upon  the  report  of  a  referee,  upon 
a  disputed  claim  against  the  estate  of  David  B.  Cox,  deceased,  of 
which  the  respondent,  Mary  E.  Cox,  was  administratrix.  The  case 
was  referred,  under  the  statute. 

The  appellants  are  the  assignees  of  the  claim,  from  the  surviTing 
partners.  The  firm  consisted  of  the  deceased  and  Harvey  Church, 
and  Henry  S.  Church,  and  were  engaged  in  the  manufacture  and 
the  sale  of  stovea  at  the  city  of  Troy,  to  a  large  extent.  Under  the 
arrangement  made  by  the  intestate  with  one  Brown^  they  paid  one 
dollar  for  the  use  of  the  invention  for  each  stove  manufactured 
from  1867  to  1870^  inclusive,  to  the  amount  of  (11^784.  The 
intestate  died  September  23, 1872. 

The  referee  found  in  favor  of  the  defendant,  and  judgment 
having  been  entered,  the  plaintiff  appealed.  Such  other  facts  as 
are  material  appear  in  the  opinion. 

Irving  Brovme,  for  appellant. 

R,  A.  Parmmter,  for  respondent. 

MiLLSB,  P.  J.  The  claim  of  the  plaintiffs  is  founded  upon  an 
alleged  failure  of  the  defendant's  intestate  to  pay  over  and  account 
for  certain  moneys  received  by  him,  which,  it  is  insisted,  belonged 
to  the  copartnership  of  which  the  deceased  was  a  member. 

The  moneys  were  received  by  the  intestate  from  one  Brown,  who 
had  made  an  arrangement  with  the  firm  by  which  they  were  to  have 
the  exclusive  use  of  an  invention  of  Brown,  which  obvit^ted  certain 
difficulties  in  the  manufacture  of  stoves. 

The  firm,'  by  this  arrangement,  had  the  use  of  the  invention  to 
themselves  in  Troy  and  its  vicinity,  and  were  authorized  to  sell  the 
right  to  its  use  to  stove  manufacturers  having  their  head-quarters 
in  Troy  by  paying  Browfi  $1  royalty  upon  each  stove  manufactured. 
The  arrangement  was  made  by  the  intestate  on  behalf  of  the  firm, 
and  at  the  same  interview  at  a  later  period  of  the  conversation  and 
after  the  contract  had  been  agreed  upon,  a  further  agreement  was 
made  between  the  intestate  and  Brown,  by  which,  in  consideration 
that  the  intestate  should  use  his  jnfluence  for  Brown  to  introduce 
the  invention  to  the  stove  trade  generally  outside  of  the  district 
over  which  the  firm  had  control,  he  was  to  receive  fifty  per  cent  of 
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the  net  proceeds  for  the  use  of  said  improvement  and  patent, 
including  the  royalties  to  be  paid  by  the  said  firm.  The  copart- 
nership afterward  paid  large  sums  of  money  under  the  agreement 
first  entered  into,  one-half  of  which  was  paid  over  by  Brown  to  the 
intestate.  The  firm  had  no  knowledge  of  the  last  arrangement  at 
the  time  it  was  made,  nor  tmtil  after  they  had  ceased  to  pay  royal- 
ties at  the  end  of  1870,  but  Harvey  Church,  one  of  its  members,  had 
some  suspicion  of  it,  but  he  did  not  know  of  it  on  the  4th  of  March, 
1871,  when  the  copartnership  affairs  were  settled  finally  without 
any  notice  being  taken  of  the  claim  now  made. 

There  was  no  evidence  that  the  intestate  used  his  influence  for 
Brown,  or  rendered  him  any  service  whatever  under  the  agreement 
made  with  him. 

The  question  arises  upon  the  facts  presented  in  this  case  whether 
a  partner  can  enter  into  a  secret  arrangement  with  a  third  person 
by  means  of  T^hich  he  might  be  enabled  to  reap  an  advantage  or 
profit  arising  out  of  the  transactions  of  such  persons  with  the  firm. 

It  is  contended  by  the  plaintiff's  counsel  that  the  secret  agree- 
ment between  the  intestate  and  Brown  was  hostile  to  the  interests 
of  the  copartnership,  and  that  the  intestate  could  not  lawfully 
enter  into  any  arrangement  for  his  own  private  advantage  which 
would  operate  in  any  such  'manner.  By  the  copartnership  agree- 
ment the  intestate  had  a  right  to  enter  into  any  business  outside  of 
the  firm  which  did  not  interfere  with  the  business  of  the  firm,  and 
as  the  evidence  stands  it  is  not  manifest  that  this  arrangement  in 
any  way  interfered  with  or  affected  the  interests  of  the  copartnership. 

It  does  not  appear  that  they  lost  any  profit  or  failed  to  realize  all 
which  they  otherwise  might  have  done.  If  it  be  true,  as  the  evi- 
dence shows,  that  the  agreement  with  the  intestate  for  his  own 
individual  benefit  was  made  after  the  arrangement  had  been  com- 
pleted as  to  the  amount  to  be  paid  for  the  use  of  the  improvement 
invented  by  Brown,  then  the  copartnership  paid  no  more  than  they 
otherwise  would  have  done.  Nor  were  they  in  any  way  injured  by 
the  provision  made  for  the  introduction  of  the  patent  outside  of 
the  district  over  which  the  firm  had  control,  as  no  sales  were  made 
except  to  the  copartnership.  Although  it  appears  that  no  actual 
injury  resulted  to  the  firm,  yet  I  think  the  arrangement  entered 
into  between  the  intestate  and  Brown,  if  it  had  been  carried  into 
effect,  may  well  have  tended  to  deprive  the  partnership  of  profits 
which  otherwise  might  have  been  realized. 
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The  success  of  the  business  depended  upon  the  extent  of  terri- 
tory over  which  it  might  be  carried  and  would  not  be  confined  to 
the  immediate  locality  where  the  firm  was^  and  the  business  con- 
ductedi  Hence  the  effect  of  introducing  this  inyention  generally 
outside  of  the  Troy  district  might  be  to  restrict  the  sales  of  the 
copartnership's  stoves  and  to  confer  advantages  on  other  manufac- 
turers of  the  same  article.  It  might  have  a  tendency  to  drive  them 
out  of  the  market  to  some  extent  and  thus  operate  injuriously  to 
the  business  of  the  firm. 

If  such  was  the  fact^  then  it  remains  to  be  considered  whether 
there  was  not  a  violation  of  the  obligations  due  from  one  partner 
to  his  associates  which  made  the  intestate  liable  for  the  profits  to 
his  copartners.  The  principles  upon  which  the  relationship  of 
copartners  is  founded  are  strict  and  exacting,  demanding  entire 
good  faith  toward  each  other  and  the  highest  standard  of  morality, 
integrity  and  fair  dealing.  They  occupy  a  position  of  trust  and 
confidence  far  above  the  ordinary  standard  of  trade  morality, 
in  their  dealings  with  each  other.  They  are  both  trustees  and 
agents  and  have  no  right  to  deprive  the  partnership  of  the  benefit 
of  any  portion  of  their  capital,  diligence,  skill  and  industry  by 
engaging  in  any  other  kind  of  business.  Story  on  Part.,  §§  1,  77; 
CoUyer  on  Part,  §  184;  Parsons  on  Part.  227. 

These  principles  are  familiar  and  well  settled.  But  above  all 
they  are  not  allowed  to  engage  in  any  other  business  which  gives 
them  an  interest  adverse  to  that  of  the  firm.  Olassington  v.  Theo- 
aites,  1  S.  &  S.  133.  Nor  can  one  of  them  make  a  profit  privately 
by  dealing  with  himself  or  clandestinely  carry  on  another  trade  or 
business  which  may  prove  injarious  to  the  interests  of  the  copart- 
nership. Story  on  Part.,  §  178;  Parsons  on  Part.  224,  227,  228; 
Burton  v.  WooJi^y,6  Madd.  367;  CoUyer  on  Part.  186;  Bentley  v. 
Craven,  18  Beav.  75;  Struthers  v.  Pearce,  61  N.  Y.  361. 

It  cannot  be  doubted,  I  think,  that  the  intestate,  by  his  secret 
arrangement  with  Brown,  by  which  he  was  to  reap  an  advantage, 
was  engaged  in  a  business  which  necessarily  conflicted  with  the 
interests  which  he  held  in  common  with  his  associates,  and  which, 
if  the  agreement  had  been  fulfilled,  might  have  seriously  affected 
their  profits,  and  although  he  did  no  act  which  produced  any  such 
results,  as  he  had  violated  his  obligation  and  duty,  the  business 
upon  which  he  had  thus  entered  became  a  part  and  parcel  of  the 
business  of  the  firm,  and  that  he  was  liable  to  account  to  his 
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copartners  for  their  proportionate  share  of  the  profit  he  realized. 
It  is  sufficient,  I  think,  that  he  violated  the  principles  which  should 
have  controlled  his  action  thus  to  render  him  liable  even  although 
the  proof  fails  to  show  any  direct  loss  to  the  firm  by  means  thereof. 

The  settlement  of  the  affairs  of  the  partnership  for  a  portion  of 
the  royalties  due  to  Brown  does  not,  I  think,  preclude  the  right  to 
maintain  the  plaintiff's  case,  even  although  one  of  the  partners 
entertained  a  suspicion  in  regard  to  the  agreement  between  Brown 
and  the  intestate. 

The  objection  that  the  action  should  have  been  in  equity  is  not, 
I  think,  well  taken.  Nor  does  it  appear  to  have  been  made  upon 
the  trial. 

For  the  reason  stated  I  am  of  the  opinion  that  the  referee  erred. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  with 

costs  to  abide  the  event. 

Judgm&nt  reversed  and  new  trial  granted. 


Bush  v.  Knox. 

Former  adfudieation — uiho  are  in  primty — Vendor  and  purchaeer. 

In  an  action  to  recover  possession  of  a  watch  plaintiff  claimed  title  through  a 
bill  of  sale  from  defendant  of  the  watch  and  five  colts.  Defendant  set  np 
as  a  defense  that  he  had  previously  sold  the  colts  mentioned  to  one  J.,  that  in 
a  judgment  in  an  action  brought  by  J.  against  plaintiff  at  defendant's  request 
and  risk,  the  bill  of  sale  had  been  declared  a  collateral  security,  for  a  debt  which 
had  been  paid.  Seld,  that  there  was  such  privity  between  defendant  and  J. 
as  to  render  the  former  judgment  a  bar  to  this  action  by  plaintiff. 

MoTioiir  by  plaintiff  for  a  new  trial  after  a  nonsuit  upon  excep- 
tions ordered  to  be  heard  in  the  first  instance  at  the  general  term. 

The  action  was  brought  by  Riley  Bush  against  Charles  H.  Knox 
to  recover  the  possession  of  a  gold  watch  and  chain.  The  defendant 
plead  general  denial,  and  in  addition  that  the  question  sought  to 
be  litigated  in  this  action  had  been  once  litigated  and  decided 
adversely  to  plaintiff,  and  that  plaintiff  was  estopped  thereby. 
On  the  trial,  in  June,  1872,  plaintiff  proved  a  bill  of  sale,  executed  by 
defendant,  November  3,  1868,  whereby  the  watch  and  chain  in  sui^ 
and  five  colts  with  a  note  were  sold  by  defendant  to  plaintiff. 
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On  plaintiff's  cross-examination  it  appeared  that  in  a  former  suit 
between  one  Henry  Johnson  and  the  plaintiff  the  questions  were, 
whether  this  identical  bill  of  sale  had  been  given  as  collateral 
security  for  a  note,  and  whether  this  note  had  been  paid  by 
defendant. 

Defendant  proved  that  on  May  24,  1869,  he  sold  the  colts  men- 
tioned in  the  biU  of  sale,  to  Johnson  (plaintiff  in -the  former  suit), 
and  that  Johnson  brought  the  former  action  by  his  (Knox's)  direc- 
tion, Knox  agreeing  to  make  him  good  if  he  did  not  succeed  in 
that  suit.  Defendant  also  swore  that  the  bill  of  sale  was  given  by 
him  as  security  for  the  payment  of  a  note  he  had  given  Bush,  an4 
which  was  subsequently  paid. 

Defendant  then  offered  in  evidence  the  judgment  roll  in  the  action 
by  Johnson  against  Bush.  From  this  judgment  roll  it  appeared  that 
one  question  litigated  in  that  suit  was,  whether  this  bill  of  sale  was 
absolute  or  given  as  security  for  a  note;  and  the  other  question 
therein  litigated  was  (in  case  the  juiy  found  that  this  bill  of  sale 
was  given  as  such  security),  whether  the  note  had  been  paid,  thus 
cancelling  the  bill  of  sale. 

The  jury  in  that  suit  found  against  the  defendant  (now  plaintiff) 
Bush  on  both  of  those  questions.  Bush  appealed  to  the  genend 
term,  which  affirmed  the  decision.  Bush  then  appealed  to  the 
court  of  appeals,  which  has  since  affirmed  the  decision  of  the 
general  term.  The  court  held  that  this  judgment  roll,  in  connec- 
tion with  the  other  evidence  given,  operated  as  an  estoppel  on 
plaintiff,  and  was  a  bar  to  plaintiff's  recovery,  and  thereupon 
granted  defendant's  motion  for  a  nonsuit,  and  the  defendant 
excepted.  The  court  directed  that  the  exceptions  taken  by  the 
plaintiff  be  first  heard  at  general  term* 

G,  W.  Ebtchhiss,  for  plaintiff. 

0.  Chapman,  for  defendant. 

MiLLEB,  P.  J.  This  action  was  brought  to  recover  a  gold  watch 
and  chain,  which  the  plaintiff  claimed  he  owned,  and  that  the 
defendant  wrongfully  detained.  The  plaintiff  was  nonsuited  upon 
the  trial,  upon  the  ground  that  he  was  estopped  by  reason  of  a 
judgment  previously  rendered  in  favor  of  one  Johnson  against  the 
plaintiff,  in  a  certain  action  brought  to.  recover  the  possession  of 
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certain  colts^  in  which  the  same  identical  question  was  litigated  as 
in  the  case  at  bar.  The  question  to  be  determined  is,  whether  the 
defendant  here  was  in  privity  with  Johnson,  so  as  to  be  entitled  to 
avail  himself  of  the  benefit  of  the  judgment  in  the  action  brought 
by  Johnson  against  the  plaintiff. 

So  far  as  parties  are  concerned  the  right  to  the  benefit  of  estoppel 
by  judgment  includes  all  who  are  interested  in  the  subject-matter 
who  have  a  right  to  appear  to  make  a  defense,  to  control  the  pro- 
ceedings and  to  appeal  from  the  judgment,  although  not  parties  to 
the  record.  Castle  v.  Noyea,  14  N.  Y.  329;  1  Greenl.  Ev.,  §  623. 
The  last  authority  lays  down  the  rule  in  addition  to  the  principle 
above  stated,  that  "  all  persons  who  are  represented  by  the  parties, 
and  claim  under  them,  or  in  privity  with  them,  are  equally  concluded 
by  the  same  proceedings.'*  ♦  ♦  *  *<  Hence  all  privies,  whether 
in  estate,  in  blood,  or  in  law,  are  estopped  from  litigating  that  which 
is  conclusive  upon  him  with  whom  they  are  in  privity."  It  would 
appear  that  the  rule  extends  beyond  those  who  are  interested  and 
who  have  a  right  to  appear,  and  includes  such  as  claim  under  or  in 
privity  with  th6se  who  are  affected  by  the  litigation.  It  cannot  be 
doubted  that  the  defendant  in  this  action  claimed  in  privity  with 
Johnson,  who  claimed  title  under  the  defendant  here.  If  Knox's 
title  was  valid  then  Johnson's  was  equally  so,  and  the  two  were 
really  in  privity  with  each  other.  Although  a  vendor  and  vendee 
are  not  mentioned  as  privies,  I  see  no  good  and  sufficient  reason 
why  the  same  principle  is  not  applicable  to  these  as  well  as  to  other 
relations  between  parties  which  are  particularly  stated  in  the 
books. 

The  rule  as  to  privies  was  applied  to  the  case  of  master  and  ser- 
vant in  Castle  v.  Noyes,  14  N.  Y.  329,  and  in  a  later  case,  Demarest 
V.  Darg^  32  id.  281,  287,  in  an  action  brought  upon  an  agree- 
ment made  by  the  defendant  upon  a  settlement  with  the  plaintiff's 
^assignor,  the  validity  of  which  agreement  had  been  previously  con- 
tested by  defendant  in  a  proceeding  with  the  assignor  of  the  plain- 
tiff, and  it  was  held  that  the  former  proceeding  was  conclusive  in 
aU  subsequent  controversies  as  to  the  same  matter.  The  defendant 
here  and  Johnson  occupied  the  same  relative  position  as  the  parties 
in  the  case  last  cited,  and  the  same  rule  is  applicable.  See,  also> 
Bates  V.  Stanton,  1  Duer,  80,  87. 

No  cases  are  cited  of  a  recent  date  which  conflict  with  the  prin- 
ciples laid  down  in  those  last  referred  to.    Mersereau  v.  PearsaU^ 
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19  N.  Y.  108,  which  is  relied  upon,  is  distinguishable  from  the 
case  at  bar,  because  in  the  judgment  in  the  second  suit,  there  was 
an  additional  party  plainti^  from  that  in  the  first  and  third  cases, 
and  it  was  said  the  decision  may  have  been  made  upon  the  testi* 
mony  of  the  new  plaintiff  in  the  second  suit;  and  on  that  ground 
alone  it  would  necessarily  have  been  excluded,  if  offered.  It  waa 
also  stated  in  the  opinion,  that  the  adjudication  was  not  on  the 
precise  point  in  controversy  in  the  case,  which  alone  would  have 
been  sufficient  to  exclude  the  record  of  the  judgment 

In  Bissich  v.  McKenzie,  4  Daly,  265,  an  action  was  brought  for 
a  balance  of  indebtedness  on  an  account.  Previously,  an  action 
had  been  brought  by  one  Pinner  against  the  defendant,  upon  two 
overdue  notes,  which  was  defended  on  the  ground  that  the  notes, 
with  the  balance  of  the  book  account,  had  been  paid  in  full  by  a 
bond  and  mortgage,  and  judgment  was  rendered  in  favor  of  the 
plaintiff  there,  who  was  the  assignor  of  the  plaintiff  in  the  case 
cited.  It  was  held  that  the  judgment  in  the  first  action  was  a  bar 
to  the  defendant's  plea  of  payment  by  the  bond  and  mortgage,  and 
conclusive.  The  court  say:  "Pinner  and  the  plaintiff  were  identi- 
fied in  interest,  and  being  in  privity  with  him,  would  be  bound 
under  the  general  rule,  and  estopped  from  litigating  the  same 
matter  with  the  defendants  in  another  action.  The  essence  of  an 
estoppel  being  mutuality,  it  follows  that  the  defendants  were  bound 
toward  the  plaintiff  by  the  judgment  against  them  in  the  action  of 
Pinner.     They  have  had  their  day  in  courf 

The  case  at  bar  and  the  one  last  cited  are  analogous,  and  the  defend- 
ant  here  occupied  very  much  the  same  position  as  Pinner's  assignee, 
who  was  the  plaintiff  in  the  case  cited.  Some  stress  is  laid  in  the 
opinion  upon  the  fact  that  the  plaintiff  was  liable  to  Pinner  as  a 
warrantor,  if  the  defendants  succeeded  in  their  defense.  The  same 
rule  may  be  applicable  here,  and  I  am  inclined  to  think  there  was 
an  implied  warranty  of  title  by  the  defendant.  Nor  is  this  all;  for 
there  are  the  additional  facts  that  the  defendant  directed  Johnson 
to  bring  the  suit,  agreed  to  make  him  good  if  he  failed,  was  present 
at  the  trial  and  a  witness.  Under  these  circumstances,  it  would 
appear  to  be  a  rational  inference  that  the  defendant  was  in  a  con- 
dition where  he  had  a  right  to  control  the  proceedings  of  Johnson. 

As  the  case  stands,  the  judge  was  right  in  his  decision,  and  the 

motion  for  a  new  trial  must  be  denied  and  judgment  ordered  for 

the  plaintiff  on  the  verdict,  with  costs. 

Ordered  accordingly. 
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Payment— whctt  w — Interest — on  payments   to  mortgagee  in  possession  — 

annual  rests —  Costs — wJun  chcurged  personaUy. 

The  mortgagee  in  poesefiaion  of  lands  received  certain  enms  for  land  damages 
for  lands  taken  by  a  railroad  company  and  by  the  State.  EM,  that  such 
sums  shoald  be  deemed  payments  on  the  mortgage,  and  the  ordinary  rule  of 
computation  of  interest  applicable  to  mortgages  should  be  adopted. 

In  an  accounting  when  the  judgment  or  order  does  not  so  direct,  annual  rests 
should  not  be  made,  and  annual  rests  will  not  be  required  on  the  accounting 
of  a  mortgagee  in  possession  where  the  interest  is  in  arrear  at  the  time  he 
takes  possession,  nor  until  the  mortgage  debt  is  paid. 

The  costs  of  an  appeal,  charged  upon  appellants  personally,  where  the  pay- 
ment out  of  an  estate  might  work  injury  to  the  respondents. 

Appeal  by  defendants  from  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  in  Schuyler  county  by  Green  Bennett 
againsli  Charles  Cook^  to  redeem  from  defendant  certain  lands 
held  by  him  under  the  following  circumstances: 

In  December,  1848,  one  Alva  Nash  owned  a  contract  for  the 
lands  in  question,  executed  between  himself  and  one  Samuel  Wat- 
kins.  Nash  was  insolvent  Among  his  debts  were  two  drafts 
drawn  upon  one  D.  N.  Bedient  of  $2,000  each  and  a  note  of  $600. 
On  these  drafts  and  on  this  note  plaintiffs  were  prior  indorsers,  and 
Charles  Cook  was  a  subsequent  indorser.  Nash  made  a  general 
assignment  to  plaintiffs  for  the  benefit  of  his  creditors,  and  assigned 
the  said  Watkins'  contract  to  Charles  Cook  as  security  for  his 
indorsement  on  said  drafts  and  note  and  certain  other  liabilities. 
Under  this  contract  Cook,  in  November,  1849,  obtained  from 
Watkins  a  deed  of  the  premises  and  took  possession  thenoof ,  and  he 
and  his  heirs  continued  in  possession  until  the  commencement  of 
the  action.  At  the  time  Cook  obtained  this  deed  he  purchased 
additional  lands  of  Watkins  which  were  conveyed  by  the  same  deed. 
After  the  assignments  were  made  the  note  of  plaintiffs,  indorsed  by 
Cook,  was  exchanged  for  the  drafts  and  note  aforesaid  with  the 
Chemung  Canal  Bank,  which  then  held  the  drafts  and  $600  note, 
and  at  Cook's  request  an  action  was  commenced  against  Bedient  on 
the  drafts,  but  nothing  was  realized  thereon. 

The  new  note  was  renewed  several  times  and  finally  paid  to  die 
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hank  by  Cook,  who  hronght  suit  thoreon  against  plaintiffs  and 
recovered  judgment,  which  judgment  the  plaintiffs  paid  Cook  from 
their  own  funds  or  property  on  February  21,  1853. 

In  the  present  action,  plaintiffs  claimed  that  they  were  entitled 
to  redeem  said  premises  as  assignees  of  Nash,  or  in  equity  to  be 
subrogated  to  Cook's  interest  in  said  premises,  on  the  payment  to 
Cook  of  any  sums  unpaid  for  which  he  held  said  premises  as  secur- 
iiy.  Cook  resisted  this  action,  claiming  to  be  the  absolute  owner 
of  said  premises. 

The  action  was  tried  before  a  referee,  from  whose  decision  both 
parties  appealed.  An  appeal  was  taken  by  plaintiff  from  the  decis- 
ion of  the  general  term  and  the  judgment  entered  thereon,  to  the 
court  of  appeals,  where  the  decision  of  the  referee  was  upheld. 
The  case  is  reported  46  N.  Y.  268,  where  a  full  statement  of  facts 
is  given.  The  principal  question  involved  in  the  case  which  was 
decided  by  the  court  of  appeals,  was  that  plaintiffs  were  entitled 
to  be  subrogated  to  Cook's  interest  in  said  premises. 

An  accounting  was  ordered  before  a  referee,  after  the  decision  of 
the  court  of  appeals,  and  from  his  findings  on  such  accounting  this 
appeal  is  taken. 

During  the  pendency  of  the  action,  one  Green  Bennett  was  added 
as  co-plaintiff,  and  upon  the  death  of  defendant  Charles  Cook, 
Elbert  W.  Cook  and  others,  his  personal  representatives  and  heirs, 
were  substituted  as  defendants. 

/.  Mc  Quire,  for  appellants. 

N.  A.  Halbert,  for  respondents. 

BooKBS,  J.  The  rights  of  the  parties  in  this  action  on  all  the 
principal  issues  were  definitely  settled  by  the  decision  of  the  court 
of  appeals,  reported  in  45  N.  Y.  268.  That  decision  left  nothing 
open  for  further  examination,  except  such  questions  as  should  arise 
on  the  accounting,  which  had  then  been  directed,  and  which  direct 
tion  for  the  accounting  was  sanctioned  by  that  court  It  was  then 
decided  that  the  plaintiffs  were  entitled  to  subrogation,  and  judg- 
ment absolute  was  directed  for  tiie  plaintiffs  in  accordance  with  the 
report  of  the  referee,  Bradley,  before  whom  the  action  had  been 
fully  tried  on  the  merits.  He  held  that  the  plaintiffs  were  entitled 
to  be  subrogated  to  the  rights  of  Charles  Cook,  deceased,  in  the 
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premises  described  in  the  complaint^  to  the  extent  declared  in  his 
report^  and  directed  a  sale  of  the  premises  to  satisfy  such  amount 
as  should  be  found  due  to  the  plaintiffs  on  an  accountings  and  with 
a  yiew  to  fix  and  determine  such  amount  an  accounting  was 
ordered. 

The  decision  of  the  referee,  including  his  direction  for  the  taking 
of  the  account,  was  affirmed  by  the  court  of  appeals,  whereupon,  the 
case  having  been  remitted  to  this  court,  an  order  was  entered 
referring  it  to  Mr.  Comstock,  as  referee,  to  take  the  account. 
Pursuant  to  such  order  he  proceeded  with  the  accounting  and 
made  his  report,  and  final  judgment  was  entered  as  sanctioned  and 
directed  by  the  court  of  appeals.  It  thus  appears  that  there  are  no 
questions  in  the  case  undetermined  by  the  court  of  appeals,  except 
such  as  have  arisen  on  the  taking  of  the  account.  As  to  all  ques- 
tions other  than  those  arising  on  the  accounting,  we  are  concluded 
by  the  decision  of  that  court.  But  the  proceeding  before  the 
referee,  in  taking  the  account,  having  occurred  since  that  decision 
was  made  with  a  view  to  carry  it  into  effect,  are  still  open  to 
review.     This  proceeding  will  now  be  considered. 

The  order  of  reference,  made  on  the  filing  of  the  remittitur  from 
the  court  of  appeals  as  to  the  taking  of  the  account  was  as  follows: 
**That  either  party  be  at  liberty  to  proceed  with  the  accounting 
herein,  to  ascertain  the  rents  and  profits  of  the  premises,  also  the 
value  or  proceeds  which  Chas.  Cook,  deceased,  and  defendants  have 
received  on  account  of  sales  of  any  part  of  said  premises,  or  of  dam- 
ages thereto,  or  from  awards  made  by  the  State  or  any  persons  or 
corporations  for  damages,  or  for  parts  of  said  premises  taken  for 
public  or  private  purposes,  as  alleged  in  the  pleadings  herein,  and 
to  ascertain  the  amount  due  plaintiffs  and  defendants  respectively 
as  directed  in  said  report"  (the  referee's  report  theretofore 
made). 

Subsequently  Mr.  Comstock  was  appointed  referee  to  carry  out 
the  provisions  of  this  order.  He  heard  the  proof  submitted  by 
the  parties,  and  made  his  report,  by  which  he  found  du^,  at  the 
date  thereof,  to  the  plaintiffs  914,632.  53,  and  to  the  defendants 
$5,463.52,  to  satisfy  which  sums  ths  premises  were  held  to  be  liable 
according  to  the  judgment  sanctioned  by  the  court  of  appeals. 
The  question  now  is  in  regard  to  the  correctness  of  these  sums 
found  by  the  referee. 

The  referee  found  and  stated  the  aggregate  amount  in  favor  of 
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Cook,  for  the  claims  presented,   to  be  $12,207.47.     From  this 
amoiint  he  made  deductions  as  follows: 

Amonnt  of  damages  received  from  R  R.  Co $150  00 

Interest  from  April  1,  1860 237  48 

Amount  of  damages  received  fronl  State 900  00 

Interest  from  April  1,  1855 ' 1,109  82 

For  use  of  premises  from  April  1,  1850,  to  April  1, 

1872,  less  $433.26  incurred  for  repairs 4,706  76 

$6,803  95 


(There  seems  to  be  an  error  here  of  ten  cents  in  adding  these 
items;  but  it  is  of  no  substantial  importance.)  This  sum  of 
$6,803.96,  deducted  from  $12,267.47,  leaves  $5,463.62,  the  amount 
stated  by  the  referee. 

Kow,  it  is  not  suggested  that  there  was  any  error  in  the  making 
up  of  the  allowance  to  Cook  of  the  aggregate  sum  of  $12,267.47 
above  given.  As  regards  this  amount  the  statement  of  the  account 
stands  unchallenged.  Nor  is  any  objection  urged  by  the  defend- 
ant's counsel  to  the  items  of  $160,  and  $900  received  by  Cook  for 
land  damages.  But  it  is  insisted  that,  in  stating  the  account, 
these  sums  should  have  been  applied  on  interest  due  Cook  at  the 
time  they  were  respectively  received  by  him.  Hence  that  the 
interest  on  them,  amounting  to  $1,347.30,  was  erroneously  included 
in  the  deduction  made  by  the  referee.  I  should  regard  this  ground 
of  error  in  the  statement  of  the  accounts  well  ti^en,  were  it  not 
obviated  by  the  agreement  on  stipulation  made  by  the  counsel  for 
the  respective  parties  on  the  hearing  before  the  referee.  According 
to  the  case  it  was  agreed  by  the  counsel  on  the  hearing,  that  these 
items  of  $150  and  $900,  '^  and  interest  on  same,^^  should  be  allowed 
by  way  of  deduction. .  The  defendants  cannot  allege  error  against 
their  express  stipulation  made  on  the  hearing.  It  appears  that  the 
agreement  embraced  several  important  matters  in  the  accounting 
other  than  this  one  in  regard  to  the  allowance  of  interest  on  those 
items.  For  aught  that  appears,  mutual  concessions  were  made  by 
the  parties  in  their  agreement,  and  the  stipulation  to  allow  interest 
to  be  computed  on  those  items  may  have  had  an  equivalent,  or 
at  least  what  was  deemed  an  equivalent  in  some  other  subject 
embraced  therein.  But,  be  this  as  it  may,  the  stipulation  was 
Vol.  V|N.  T.  Rep.  — 18 
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made  on  the  hearings  and  the  parties  must  be  held  to  be  concluded 
by  it. 

Without  such  stipulation  I  am  of  the  opinion  that  interest  on 
those  items  should  not  have  been  allowed.  Oook  held  the  position 
of  mortgagee  as  to  those  premises,  for  the  several  sums  stated  by 
the  referee  in  the  account,  hence  those  items  receiTed  by  him  for 
the  land  damages  should  be  deemed  as  payments  to  him,  and  the 
ordinary  rule  of  computation  of  interest  applicable  to  mortgagor 
and  mortgagee,  where  payments  have  been  made,  should  haye  been 
adopted.  The  rule  of  computation  in  such  case  is  laid  down  in 
Williams  v.  Houghtaling,  3  Cow.  86,  and  in  Jencks  v.  Alexander, 
11  Paige,  625;  also  in  tibe  following  cases:  State  of  Connecticut  t. 
Jackson,  1  Johns.  Ch.  17;  French  y.  Kennedy^  7  Barb.  462;  Stone  y. 
Seymour,  15  Wend.  19.  But  this  case  must  be  held  to  be  controlled 
by  the  stipulation  entered  into  by  the  parties  on  the  hearing. 

2.  It  is  further  urged  that  the  defendants  were  improperly 
charged  as  to  amount,  for  the  rents  and  profits  of  the  premises. 
But  the  sums  settled  on  by  the  referee  seem  to  be  abundantly  sus- 
tained by  the  admissions  and  proof  submitted.  The  amount  to  be 
allowed  for  rents  and  profits  was  a  question  of  fact  on  the  eyidence; 
and  it  is  not  made  to  appear  that  the  referee  erred  in  his  findings 
in  that  regard. 

3.  It  is  further  urged  that  the  referee  should  have  made  annual 
rests  in  his  computation.  As  a  general  rule,  annual  rests  are  not 
to  be  made  on  an  accounting,  unless  the  judgment  or  order  of  the 
court  so  direct.  Such  direction  was  not  given  in  this  case.  The 
making  of  annual  rests  would  have  charged  the  party  with  com- 
pound interest.  This  is  not  admissible  in  a  case  like  the  present. 
Cook,  like  a  mortgagee  in  possession,  was  accountable  for  the  rents 
and  profits  of  the  premises;  but  the  court  will  not  require  annual 
rests  to  be  made,  where  interest  on  the  debt  is  in  arrear  at  the 
time  when  the  mortgagee  takes  possession,  nor  until  the  principal 
mortgage  debt  is  entirely  paid  off.  2  Story's  Eq.  Juris.,  §^1016  a* 
Compound  interest  is  only  allowable  in  cases  of  gross  delinquency 
or  of  intentional  violation  of  duty.  Lansing  v.  Lansing,  46  Barb. 
182;  Oavniss  y.  Gardiner,  1  Edw.  Ch.  128.  The  question  as  to  the 
aHowancC'  of  compound  interest  was  examined  at  considerable 
length  in  the  case  last  cited;  and  the  rule  is  recognized  that  com- 
pound interest  should  be  allowed  only  in  those  cases  where  common  * 
justice  requires  it,  and  where  great  injustice  would  otherwise  be 
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done.  In  the  case  at  bar,  Its  allowance  in  the  way  proposed 
through  annual  rests,  would,  I  think,  be  very  manifestly  inequi- 
table. There  was  no  delinquency  or  violation  of  duty  shown;  and 
at  the  time  Cook  became  chargeable  with  the  rents  and  profits,  and 
during  all  the  time  he  was  charged  with  them,  interest  was  due 
him  on  his  claims  secured  by  the  premises,  to  an  amount  exceeding 
their  value,  as  found  by  the  referee.  In  equity  and  justice  he  was 
entitled  to  have  such  interest  satisfied,  not  to  speak  of  the  claims 
themselves,  which  were  also  due;  and  the  value  of  the  rents  and 
profits  with  which  he  was  charged  should  be  so  applied  as  to  meet 
his  just  demands.  In  my  judgment,  this  is  not  a  case  for  annual 
rests  in  stating  the  account. 

No  point  of  error  is  alleged  against  the  account  as  regards  the 
plaintiff's  claims.  The  amount  certified  in  their  favor,  $14,632.53, 
stands  unchallenged. 

All  the  objections  urged  on  this  appeal  as  to  the  taking  and 
stating  of  the  account  have  been  above  considered,  and  our  con* 
olusion  is  tliat  no  error  exists  in  that  regard,  calling  for  a  reversal 
of  the  judgment.  All  other  questions  in  the  case  are  supposed  to 
have  been  heretofore  settled  by  the  decision  of  the  court  of  appeals. 

The  judgment  appealed  from  should  be  affirmed,  and  the  re- 
spondents are  entitled  to  the  costs  of  appeal. 

It  seems  that  the  costs  of  former  appeals  were  directed  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  premises.  But  it  does  not 
appear  just  that  those  proceeds  should  be  further  diminished,  to 
the  possible  injury  of  the  plaintiffs,  by  the  payment  therefrom  of 
the  costs  of  an  unsuccessful  appeal  on  the  part  of  the  defendants. 
I  am  of  the  .opinion  that  the  costs  of  this  appeal  should  be  awarded 
to  the  respondents  against  the  appellants  personally.  In  this  way 
their  payment  wiU  fall  upon  the  heirs  at  law  and  next  of  kin  of 
Oharles  Cook,  deceased,  for  whose  personal  benefit  the  appeal  was 
taken,  and  who  are  personally  on  the  record  as  defendants. 

Judgment  affirmed,  with  costs  of  appeal  against  the  appellants 
peraonally. 

Judgment  affirm^ 
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MOESS  V.   PUKVIS. 

Execution  —  redemption  from  sale — right  to  redeem  of  judgment  creditor  of 
fraudtilerU  grantor — redemption  on  last  day  of  time  at  place  other  than 
sheriff's  offlee. 

0.  conveyed  lands  in  fraud  of  his  CMdlton.  ^e  lands  were  sold  under  execu- 
tion upon  a  judgment  docketed  prior  to  the  conyeyance.  Subsequently  "NL 
obtained  judgment  against  0.  upon  a  debt  contracted  prior  to  the  convey- 

\    ance.    Eeld,  that  M.  was  entitled  to  redeem  from  the  sale  under  execution. 

M.,  on  the  last  day  of  the  fifteenth  month  after  the  sale,  gave  the  sheriff  the 
proper  papers  and  paid  the  amount  required  to  redeem  at  a  place  other  than 
the  sheriff's  office.  Held,  invalid  to  redeem  under  Laws  of  1847,  chapter 
410,  §  8.  ■ 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendants  upon 
a  trial  by  the  court  without  a  jury. 

The  action  was  brought  in  Sullivan  county  by  Medad  P.  Moras 
against  James  C.  Purvis,  Benjamin  W.  Winner,  sheriff  of  Sullivan 
county,  James  P.  Overton  and  others,  to  set  aside  a  conveyance  of 
certain  lands  in  said  county  as  fraudulent,  and  to  obtain  a  sher- 
iff' s  deed  thereof.     The  facts  were  these  : 

On  the  30th  day  of  November,  1868,  said  James  P.  Overton  was 
the  owner  in  fee  and  in  possession  of  the  lands  mentioned.  There 
were  at  that  time  docketed  in  said  county  several  judgments  against 
him,  which  were  a  lien  on  the  lands.  On  that  day  Overton  and  his 
wife  by  voluntary  deed  without  consideration  conveyed  the  lands  to 
their  minor  son  who  was  living  with  them.  No  change  of  posses- 
sion was  made.  On  the  16th  of  January,  1869,  by  virtue  of  execu- 
tions upon  all  the  judgments  the  defendant  Winner  sold  the  lands, 
and  the  defendant  Purvis,  who  owned  one  of  the  judgments,  pur- 
chased said  lands  and  received  a  certificate  of  sale.  In  the  month 
of  March,  1869,  the  plaintiff  recovered  and  docketed  in  Siillivan 
county  a  judgment  against  James  P.  Overton  for  167.75,  upon 
indebtedness  contracted  previous  to  November  30,  1868. 

On  the  16th  of  April,  1870,  plaintiff  claiming  as  a  creditor  of 
James  P.  Overton,  and  that  the  said  voluntary  conveyance  was 
void,  paid  to  the  defendant  Winner,  as  sheriff,  the  amount  for 
which  the  lands  were  sold  under  execution  and  interest,  and  deliv- 
ered to  the  said  defendant  the  proper  affidavit  and  copy  of  judg- 
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ment,  and  papers,'  upon  which  to  redeem.  This  transactioii  took 
place  not  at  the  sheriff' s  office,  bnt  at  the  office  of  Judge  Bosh,  in 
the  yiUage  of  Monticello,  and  no  attempt  was  made  by  plaintiff  to 
redeem  at  the  sheriff's  office.  The  sheriff  executed  no  deed,  but 
subsequently  refused  to  do  so,  and  tendered  back  the  money 
received  from  plaintiff,  and  executed  a  deed  of  the  lands  to  the 
defendant  Purris. 

James  L.  Stewarty  for  appellant. 

T.  F.  Bush,  for  respondents* 

BoGKBS,  J.  The  plaintiff's  judgment  against  James  P.  Overton, 
docketed  on  the  17th  of  March,  gave  him  a  standing  in  court  to 
demand  and  have  the  fraudulent  deed  made  by  the  judgment 
debtor  to  his  son,  declared  inoperative  and  void  as  to  such  judg- 
ment, with  a  view  to  secure  the  right  of  redemption  thereunder.* 
Bnt  to  render  his  right  to  redeem  effectual,  the  plaintiff  was  bound 
to  show  performance  of  all  the  statutory  requirements  necessary  to 
entitle  him  to  the  sheriff's  deed,  had  the  fraudulent  conveyance 
never  been  made.  In  other  words,  he  must  show  himself  entitled 
to  the  sheriff's  deed,  putting  the  fraudulent  conveyance  out  of  the 
question  as  of  no  effect  and  void.  Then,  admitting  the  case  to 
stand  the  same  as  if  James  B.  Overix>n  still  held  the  title  on  the 
17th  of  March,  when  the  plaintiff's  judgment  was  docketed  and 
became  a  lien  on  the  premises  claimed,  the  question  is,  did  the 
plaintiff  show  a  compliance  on  his  part  with  the  provisions  of  the 

*The  foUowlnc  is  firom  the  opinion  in  ttiis  case  delivered  at  special  term  by 
>,  J. : 


**  Under  aU  the  olrcumstances  proved,  the  deed  of  Overton  and  wife  must  be  held  to 
be  fraudulent  as  a  matter  of  fact  as  a^rainst  Morss,  and  conse({uently  void  as  to  him. 
If  this  be  so,  then  Moras'  Judgment  was  a  lien  on  the  property.  This  principle  is  recog- 
nised in  the  case  of  Chautauque  Co.  Bank  v.  Afstejy,  19  N.  Y.  800,  at  paj^e  373.  The  court 
sajr  that  ^  the  right  of  the  Judgment  creditor  to  redeem  is  secured  to  him  by  the  terms 
of  the  statute  notwithstanding  he  may  have  parted  with  all  his  interest  in  the  land  by 
a  prior  fraudulent  or  subsequent  honest  conveyance,'  and  they  proceed  to  speak  of 
the  debts  of  the  creditors  by  Judgment  or  decree  as  *  liens,  if  the  debtois'  prior  con- 
veyance Is  tainted  with  fraud.'  Again,  at  page  875,  Mf '  this  debtor  has  made  a  prior 
fraudulent  conveyance,  he  may,  nevertheless,  sell  upon  the  execution,  and  the  pur- 
chaser will  have  the  right  and  will  take  the  risk  of  Impeaching  the  conveyance.'  It 
appears  to  me  that  the  language  above  quoted,  as  well  as  the  necessary  inference  from 
the  decision  In  that  case,  shows  that  although  a  debtor  may  have  conveyed  his  real 
estate,  yet  If  that  conveyance  Is  fraudulent  and  void  as  against  a  creditor,  such  oredl- 
tor  subse<iuently  recovering  a  Judgment  has  a  lien  on  the  real  estate  in  the  hands  of 
the  fraudulent  grantor." 
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statute,  entitling  him  to  the  sheriff's  deed  as  a  redeeming  creditor? 
The  sheriff's  sale  under  the  prior  judgments  took  place  on  the  16th 
of  January,  1869.  The  time  fixed  by  the  statute,  within  which 
creditors  might  make  redemption,  to  wit,  fifteen  months,  expired 
on  the  16th  of  April,  1870.  On  that  day  the  plaintiff  made  an 
attempt  to  redeem  as  a  judgment  creditor,  under  his  judgments, 
by  presenting  the  necessary  papers  to  the  sheriff,  all  in  due  form, 
and  paying  him  the  requisite  sum  to  secure  the  deed  to  himself; 
but  this  was  done  at  a  place  other  than  the  sheriff's  office.  As 
stated  in  the  findings  of  fact,  ^Hhis  transaction  took  place 
at  the  oflSce  of  Judge  Bush,  ♦  ♦  *  and  not  at  the  sheriff's 
office,  *  ♦  *  and  no  attempt  was  made  by  said  Morss  to 
redeem  the  said  premises  at  the  sheriff's  office."  Now  the 
statute  (Laws  of  1847,  chap.  410,  §  3)  requires  all  redemptions 
made  on  or  after  the  last  day  of  the  fifteen  months  by  any  creditor, 
to  be  made  '^at  the  sheriff's  office  of  the  county  in  which  the  sale 
took  place."  The  attempted  redemption  was  on  the  last  day  of  the 
fifteenth  month,  but  was  not  made  at  the  sheriff's  office.  Conse- 
quently in  this  case  the  statute  was  not  complied  with,  for  there 
was  no  redemption  made  or  attempted  by  the  plaintiff  at  the 
sheriff's  office,  and  the  proceeding  by  him  in  his  attempt  to  redeem 
was  ineffectual,  being  without  authority  of  law. 

The  decision  in  Oilchrist  v.  Comfort ,  34  N.  Y.  235,  is  directly  in 
point.  It  was  there  held  that  the  mode  of  obtaining  title  to  land 
sold  under  execution  is  wholly  a  creation  of  statute,  and  its  pro- 
visions must  be  strictly  followed;  and  further,  that  since  the  act 
of  1847,  a  redemption  by  a  creditor  on  the  last  c^ay  given  for  redeem- 
ing, to  be  valid  and  effectual  must  be  made  at  the  office  of  the 
sheriff  of  the  county  in  which  the  sale  took  place.  The  facts  of 
that  case  will  be  found,  on  examination,  to  be  the  same  as  here  on 
every  material  point,  and  the  opinion  of  the  court  perWBiGHT,  J., 
leaves  nothing  to  be  added  by  way  of  suggestion  or  argument. 
After  considering  the  question  in  its  various  bearings,  he  says  in 
conclusion:  "  Since  the  act  of  1847,  therefore,  a  redemption  by  a 
creditor,  on  the  last  day  allowed  for  redeeming,  to  be  valid  and 
effectual,  must  be  made  at  the  sheriff's  office  of  the  county  in  which 
the  sale  took  place.  The  redemption  attempted  by  Gilchrist  was 
on  the  last  day  of  the  fifteen  months,  and  was  made  to  the  sheriff 
at  his  dwelling-house,  and  not  at  his  office.  It  was  consequently 
ineffectual  and  void,  and  did  not  entitle  hikn  to  a  deed  of  the  prem- 
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ises  in  dispnte.^'    This  case  seems  entirely  decisive  of  the  one 
under  examination^  and  the  conclusion  of  the  court  on  the  trials  f 
that  the  attempted  redemption  by  Morss  was  of  no  effect  and  void^ 
was  right. 

There  is  no  element  of  fraud  in  the  case  as  regards  the  attempted 
redemption.  The  plaintiff's  misfortune  seems  to  have  resulM 
from  his  own  neglect  to  comply  with  the  provisions  of  law,  enacted 
for  the  benefit  of  judgment  creditors. 

The  judgment  must  be  affirmed,  with  costs. 

Judgment  affirmed. 


A&KOT  V.  Ptttston  akd  Elmira  Coal  Company. 

Oontrcui — iXUgal  cbrUrad — vohai^  illegal  part  of  eontraei  eeverabie — reoaiierff 
for  goods  delivered  under — token  parties  not  in  pari  deUcto — Agency-^ 
autkorUy  to  make  illegal  contact  not  presumed. 

A  contract  was  made  on  behalf  of  the  B.  compan7  and  the  P.  company,  two 
corporations,  whereby  the  B.  company  agreed  to  sell  and  deliver  to  the  P. 
eompany,  daring  a  season,  coal  at  the  market  price,  which  the  P.  company 
agreed  to  pay.  A  separate  article  of  the  contract  contained  a  provision 
that  the  vendor  should  not,  daring  the  season,  sell  coal  to  any  other  party  to 
go  north  of  the  Pennsylvania  line.  Held,  that  if  the  provision  was  illegal  a 
saffldent  consideration  for  the  contract  remained  after  its  rejection,  and  the 
vendor  was  entitled  to  maintain  an  action  for  the  coal  delivered. 

The  contract,  soon  after  it  was  made  and  before  it  was  completed,  was  rescin- 
ded by  the  vendor,  who  brought  the  action  for  the  valae  of  the  coal  delivered. 
Held,  that  the  parties  were  not  in  pcn'i  delicto,  and  the  vendor  coald  main* 
tain  the  action.  /■ 

The  contract  was  made  on  the  part  of  the  B.  company  by  an  agent,  and  on 
the  part  of  the  P.  company  by  its  president.  The  B.  company  did  not  ratify 
bat  disaffirmed  the  contract  when  it  came  to  its  knowledge.  Held,  that  for 
that  reason  also  the  parties  were  not  in  pari  delicto .  The  right  of  an  agent 
to  enter  into  an  illegal  contract  will  not^rdinarily  be  presumed,  and  the 
contract  is  not  obligatory  on  the  principal,  and  he  may  disaffirm  it. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  in  Chemung  county  by  John  Amot,  Jr., 
against  The  Pittston  and  Elmira  Coal  Company  to  recover  the 
Yslue  of  certain  coal  sold  and  delivered  to  defendant  by  plaintiff  s 
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assignor,  the  Butler  Colliery  Oompany.  Said  assignor  and  defend- 
ant were  both  corporations,  organized  under  the  laws  of  the  State 
of  Pennsylvania,  for  the  business  of  mining  and  vending  coaL 
On  the  3d  of  August,  1869,  an  agreement  in  writing  was  entered 
into  on  behalf  of  said  corporations,  whereby  it  was  agreed  that  the 
defendant,  which  had  a  coal  depot  at  Elmira,  N.  Y.,  should  take 
all  the  coal  the  Butler  Colliery  Company  was  desirous  to  send  north 
of  the  Pennsylvania  State  line,  not  exceeding  2,000  tons  a  month 
at  the  regular  market  price  established  from  time  to  time  by  the 
Wyoming  Coal  Exchange,  less  15  per  cent  commissiou  to  be 
allowed  by  the  Butler  Coal  Company.  The  agreement  was  to  take 
effect  immediately  and  last  through  the  season  of  1869. 

The  ninth  and  last  clause  of  the  agreement  was  as  follows: 

"  The  said  party  of  the  first  part "  (The  Butler  Colliery  Com- 
pany) '^hereby  agrees  not  to  sell  coal  to  any  other  party  than 
the  said  party  of  the  second  part  to  come  north  of  the  State  line 
during  the  continuance  of  this  agreement." 

The  agreement  was  signed  as  follows: 

"  Butler  Colliery  Company  by  S.  H.  Brown,  agent. 

"  The  Pittston  and  Elmira  Coal  Company  by  E.  N.  Prisbie, 
President.'* 

The  object  of  the  defendant  in  making  the  agreement  was  to 
control  the  Elmira  coal  market,  and  prevent  a  competition  with 
defendant  in  the  sale  of  coal  therein.  Between  the  time  of  making 
the  agreement  and  the  28th  of  August,  1869,  a  large  quantity  of 
coal  was  delivered  by  the  Butler  Coal  Company  to  defendant. 
About  the  28th  of  August  the  said  company  gave  notice  to  defend- 
ant that  it  would  deliver  no  more  coal  under  the  contract,  and  did 
rescind  the  contract,  and  there  was  no  more  coal  delivered,  and  dur- 
ing the  fall  of  1869  the  Butler  Coal  Company  sold  and  delivered 
coal  north  of  the  Pennsylvania  State  line. 

The  claim  upon  which  this  action  was  founded  was  for  the  coal 
delivered  during  the  month  of  August.  There  was  no  evidence 
that  Brown,  the  agent  of  the  Butler  Coal  Company,  had  authority 
to  make  the  contract  in  question,  or  that  the  company  knew  of  its 
provisions  except  as  appears  above.  Other  facts  appear  in  the 
opinion. 

jy,  Boardman  Smith,  for  appellants. 
John  Murdoch^  for  respondents. 
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MiiiLEB,  P.  J.  I  shall  assume,  for  the  purposes  of  this  case, 
that  the  ninth  paragraph  of  the  contract  between  the  Butler 
Colliery  Company  and  the  Pittston  and  Elmira  Coal  Company, 
which  is  as  follows: 

"  Ninth.  The  said  party  of  the  first  part  hereby  agrees  not  to 
sell  coal  to  any  other  party  than  the  said  party  of  the  second  part 
to  come  north  of  the  State  line  during  the  continuance  of  this 
agreement,"  was  illegal  and  void.  Taking  this  view  of  the 
subject  the  question  arises  whether  the  contract  is  diyisible, 
and  embracing  some  provisions  which  are  valid  standing  alone, 
and  there  being  an  adequate  independent  consideration,  the 
defendant's  agreement  can  be  supported,  and  the  court  can 
disregard  the  bad  and  sustain  the  agreement  upon  the  good 
consideration.  I  am  inclined  to  the  opinion  that  this  can  be 
done.  It  is  laid  down  by  Parsons  in  his  work  on  contracts,  vol- 
ume 1,  page  457:  ''If  one  gives  a  good  and  valid  consideration, 
and  thereupon  promises  to  do  two  things,  one  legal,  the  other 
illegal,  he  shall  be  held  to  do  that  which  is  legal,  unless  the  two 
ore  so  mingled  and  bound  together  that  they  cannot  be  separated, 
in  which  case  the  whole  promise  is  void."  See  also  note,  where 
the  same  principle  is  substantially  maintained.  Leavitt  v.  Fainter, 
3  N.  Y.  37,  and  the  authorities  cited.  On  the  same  page  of  the 
work  mentioned,  it  is  further  stated  in  a  note  that  '^  although'a 
contract  contain  some  provisions  or  promises  which  are  void  by 
statute,  yet  if  it  also  embrace  other  agreements  which  would  be 
valid  if  standing  alone,  they  may  be  enforced;"  and  numerous 
English  cases  are  cited  to  uphold  this  principle.  Although  there 
are  perhaps  some  cases  seemingly  in  conflict  with  these  general 
rules  stated,  I  am  not  satisfied  that  they  are  of  a  character  which 
overthrows  the  principle  referred  to  in  the  authorities  cited. 

In  support  of  the  position  contended  for  by  the  plaintiff's  coun- 
sel, is  the  case  of  Jarvis  v.  Peck,  10  Paige,  119,  which  I  do  not 
understand  has  ever  been  distinctly  overruled.  The  case  of  Sbra- 
toga  County  Bank  v.  King,  44  N.  Y.  87,  does  not  so  hold,  and 
is  not,  I  think,  in  confiict  with  the  rules  laid  down;  for  in  this 
case  the  action  was  brought  to  enforce  an  illegal  agreement,  while 
here  it  is  in  disaffirmance  of  it.  The  same  remark  applies  to 
Woodworth  v.  Bennett,  43  N.  Y.  273.  The  elementary  principle  is 
sustained  in  numerous  cases,  that  where  the  contract  is  divisible 
and  the  illegal  part  may  be  separated  from  the  legal,  the  contract 

Vol.  V,  N.  Y.  Ekp.  — 19 


146  THIRD  DEPARTMENT, 

Amot  T.  Pitteton  and  Elmira  Goal  Co. 

maybe  enforced.  LeavittY.  Palmer,  3  N.  Y.  37;  Arthur  v.  Arihur^ 
5  Barb.  10;  Vanderpoel  y.  Van  Allen,  id.  161;  Pepper  t.  Haighf,  20 
id.  440;  Hawley  v.  Truax,  21  id.  361;  Cooh  v.  Eaion,  16  id.  440; 
Sanderson  v.  (Goodrich,  46  id.  618;  Ourtis  v.  Leavitt,  15  N.  Y.  12. 

In  Alcock  V.  Oiberton,  5  Duer,  76,  the  rule  was  laid  down  by  the 
Assistant  Vice-Ohancellor  Hoffmak  to  be,  "that  if  a  sufficient 
valuable  consideration  remained  after  rejecting  the  illegal  one  to 
support  the  contract,  the  court  would  enforce  it"  It  is  very 
evident  that  such  consideration  does  exist  in  the  case  at  bar  to 
support  the  plaintiff's  claim,  and  the  action  may  therefore  be  main- 
tained within  this  rule. 

The  intention  of  the  parties  is  also  to  be  considered  as  appears 
from  the  instrument  itself  upon  the  question  whether  a  particular 
provision  in  the  agreement  is  dependent  or  independent.  Even  when 
a  defendant  has  received  a  substantial  part  of  the  consideration  of 
the  covenant,  which  is  being  enforced  against  him  and  the  covenants 
and  consideration  in  their  nature  cannot  be  apportioned,  then  al^ 
they  are  to  be  considered  as  independent.  Evans  v.  Harris,  19  Barb. 
423.  As  to  the  question  of  intention,  it  will  be  seen  that  the  vendors 
only  obtained  the  market  price  for  their  coal,  and  the  vendees  only 
paid  such  price.  It  is  hardly  to  be  presumed  that  either  of  the 
parties  under  such  circumstances  were  influenced  by  any  other  pro- 
vision except  the  price.  We  must  construe  the  agreement  as  it 
reads  independent  of  the  opinion  of  any  of  the  parties  or  their 
agents  which  was  given  in  evidence  on  the  trial,  and  which,  per- 
haps, may  have  been  an  afterthought,  and,  therefore,  should  have 
no  weight.  The  construction  stated^  it  seems  to  me,  is  supported 
by  the  instrument  itself,  and  it  is  not  the  province  of  courts  to 
strain  a  point  so  as  to  include  an  illegal  consideration,  and  by  con- 
jecture and  speculation  defeat  the  actual  designs  of  a  party. 

These  views  are  sufficient  to  dispose  of  the  case,  but  independent 
of  them  I  am  of  the  opinijon  that  there  is  no  principle  of  law 
which  interferes  with  the  right  of  the  plaintiffs  to  maintain  an 
action  for  the  value  of  the  coal  sold  and  delivered  to  the  defendant. 
It  appeared,  and  the  referee  has  found  that  soon  after  the  agree- 
ment was  made  it  was  rescinded  and  disaffirmed  by  the  plaintiff's 
assignor.  The  action  was  not  brought  to  enforce  the  agreement, 
but  in  disaffirmance  of  it  and  the  contract  was  executory,  and  was 
not  fully  executed.  Although  both  parties  had  participated  in 
it,  they  were  not  in  ^^pari  delicto,^^  where  neither  can  recover  from 
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the  other.  The  contract  being  executory,  the  plaintiff  had  a  right 
to  rescind,  and  bring  its  action  to  recover  the  value  of  the  coal 
delivered.  There  is  a  wider  distinction  between  an  action  brought 
for  the  affirmance  of  an  illegal  contract,  and  to  enforce  its  perform- 
ance,  and  an  action  which  is  prosecuted  in  disaffirmance  of  a  con- 
tract on  the  ground  that  it  is  void,  and  that  the  defendant  is  not 
entitled  to  the  benefit  to  be  derived  from  an  unlawful  act.  Morgan 
V.  Oroffy  4  Barb.  524,  527 j  Schenierhorn  v.  Talman,  14  N.  T. 
123;  Curiiss  v.  LeaviU,  15  id.  12.  There  is  no  finding  of  the 
referee  that  the  plaintiffs  were  in  ^^pari  delicto/^  and  inasmuch  as 
the  plaintiff's  assignor  sought  to  revoke  and  recede  from  the  con- 
tract, I  think  they  cannot  be  considered  as  liable  to  the  charge  of 
being  equally  in  fault  with  the  defendant. 

It  may  also  be  observed  that  the  contract  in  question  was  made 
by  an  agent  of  the  plaintiff 's  assignor,  and  by  the  president  of  the 
defendant,  and  if  they  were  both  in  ^^pari  delicto'^  the  Butler 
Colliery  Company,  whom  the  agent  represented,  when  it  came  to 
its  knowledge  had  a  right  to  rescind  and  disaffirm  it,  and  actually 
did  so  disaffirm  the  contract.  As  it  did  not  ratify  it,  a  right  of  action 
accrued  to  the  Butler  Colliery  Company,  which  the  plaintiff  as  their 
assignor  is  entitled  to  maintain.  Condit  v.  Baldwin,  21  N*.  Y.  219  ; 
Bdl  V.  Day,  32  id.  165;  Algur  v.  Gardner,  54  id.  360;  Clark 
V.  Metropolitan  Bank,  3  Duer,  241.  The  authority  of  an  agent  to 
enter  into  a  contract  which  is  illegal  is  not  to  be  presumed  ordi- 
narily ;  nor  is  it  obligatory  upon  the  principal,  and  the  latter  has  a 
right  to  disapprove  of  and  disaffirm  it.  There  is  evidence  showing 
that  the  principal,  the  Butler  Colliery  Company,  was  not  acquainted 
with  the  terms  of  the  contract  when  made,  and  upon  ascertaining 
what  it  was,  repudiated  and  disaffirmed  it.  It  could  do  no  more, 
and  was  entitled  by  that  act  to  recover  for  the  value  of  the  coal 
delivered. 

These  views  dispose  of  all  the  questions  which  it  is  material  to 
discuss,  and  of  the  entire  case.  The  judgment  was  right  and 
must  be  affirmed,  with  costs. 

Judgment  affirmed. 
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iVettf  trial'^newltf  discovered  evidence —  what  evidence  iMU  not  icarrant*—  Pre- 
aumpHan  cf  performcmee  of  oJ/Mal  duty  —  mui&ated  tace  roll. 

At  a  trial  in  whioh  a  tax  title  to  oertain  lands  waa  at  iBsue,  the  oontroYeny 
was  whether  an  aasessment ,  roll  which  could  not  be  found  contained  an 
asseBBment  on  the  lands,  and  was  verified  by  the  aasesBorB.  Evidence  was 
given  to  prove  and  disprove  such  defects,  and  that  the  tax  roll  which  was 
delivered  to  the  collector  was  defective  im  like  manner.  The  jury  found  in 
favor  of  the  regularity  of  the  assessment.  The  tax  roll  was  after  the  trial 
found  in  a  mutilated  condition,  and  it  did  not  contain  the  assessment  or  yeri- 
fication.  HM,  not  sufficient  to  authorize  a  new  trial,  as  (1)  the  defect  in  the 
tax  roll  would  not  be  evidence  that  the  assessment  roll  was  in  like  manner 
defective,  and  (2)  the  roll  being  mutilated,  the  presumption  was  that  such 
assessment  and  verification  were  upon  the  missing  parts. 

Appeal  from  an  order  denying  a  motion  for  a  new  trial  upon 
the  ground  of  newly  discovered  evidence.  The  action  was  brought 
in  Delaware  county  by  Phebe  A.  H.  Darbee  against  Alexander  Elwood 
and  another  to  recover  damages  for  trespass  in  cutting  and  taking 
timber  from  lands  claimed  by  plaintiff  to  belong  to  her.  Plaintiff 
derived  title  through  a  deed  given  by  the  county  treasurer  of  said 
county  to  lands  in  said  county  upon  a  sale  thereof  for  unpaid  taxes. 
Defendants  also  claimed  title  to  the  said  lands  through  a  former 
owner,  and  that  the  treasurer's  deed  was  invalid  by  reason  of  irregu- 
larities in  the  assessment  of  the  taxes  under  which  the  sale  was 
made.  The  jury  at  the  trial  found  in  favor  of  plaintiff.  Prom  the 
judgment  entered  thereupon  defendants  appealed  to  the  court  of 
appeals.  Pending  that  appeal  this  motion  was  made.  Other  facts 
appear  in  the  opinion. 

William  YoumanSy  for  appellants. 

William  Gleason,  for  respondent. 

By  the  Court.  —  This  is  an  appeal  from  an  order  denying  a 
motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence. 

It  became  a  very  important,  if  not  a  controlling  question,  on  the 
trial  of  this  action,  whether  the  assessment  roll  made  for  the  town 
of  Colchester  in  the  year  1849  contained  an  assessment  of  the  lands 
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in  controTersy,  and  was  also  duly  verified  by  the  assessors  of  that 
town. 

The  original  roll  could  not  be  founds  and  secondary  eyidence 
was  giren  pro  and  con,  on  th^se  questions.  The  case  was  sent  to 
the  jury  on  the  evidencey  under  the  charge  of  the  judge,  to  the 
effect  that,  if  they  should  find  that  the  original  assessment  roll  had 
the  certificate  of  the  assessors  upon  it,  then  it  was  perfect,  and  the 
tax  deed  relied  on  by  the  defendants  was  valid;  and  the  judge 
added,  ^'If  you  shall  find  that  the  assessment  roll  was  defective, 
then  the  plaintiff  will  fail  in  this  action,  and  your  verdict  should 
be  for  the  defendants."  The  jury  found  for  the  plaintiff.  Some 
of  the  evidence  on  the  trial  bore  upon  the  sufficiency  or  regularity 
of  the  tax  roU,  also  ^he  roll  delivered  to  the  collector  with  the  war- 
rant signed  by  the  supervisors  attached;  and  this  roll  was  not  pro- 
duced, and  seems  also  to  have  been  at  the  time  lost  or  mislaid. 
After  the  trial,  the  defendants'  counsel  found  or  learned  where  this 
tax  roll  was,  and  on  inspecting  it,  discovered  that  it  did  not  con- 
tain any  certificate  or  verification  by  the  assessors;  nor  did  it 
contain  an  assessment  of  the  land  in  dispute.  A  motion  was 
thereupon  made  for  a  new  trial,  on  the  ground  that  this  paper, 
showing  these  defects  conclusively,  could  now  be  produced,  and 
also  upon  the  further  ground  that  this  paper  was  in  the  possession 
of  the  plaintiff's  counsel  at  the  time  of  the  trial,  and  was  fraudu- 
lently suppressed  by  him.  * 

The  last  ground  stated,  it  seems,  was  fully  met  and  overcome  by 
the  altering  affidavits.  The  counsel  repel  the  charge  of  an 
intention  to  suppress  this  paper,  and  show  that  it  was  the  other 
roll  —  the  assessment  roll — as  to  which  inquiry  was  material;  and 
that  there  Was  not,  in  fact,  any  withholding  of  either  on  their  part. 
Without  here  collating  the  affidavits,  or  making  extracts  from 
them,  it  is  deemed  sufficient  to  say  that  the  charge  of  a  fraudulent 
suppression  of  evidence  is  not  satisfactorily  established. 

Were  it>  however,  made  now  to  appear  that  the  tax  roll  found 
since  the  trial,  and  now  produced,  clearly  and  absolutely  settled 
the  question  controverted  on  the  trial  on  oral  proof,  contrary  to 
the  verdict,  then  a  new  trial  should  be  granted;  for  a  false  yerdiot 
should  not  be  allowed  to  stand. 

So,  too,  if  it  should  appear  fairly  probable  that  with  the  newly 
discovered  evidence,  having  the  strength  and  verity  which  usnaliy 
attaches  to  a  written  instrument,  a  different  verdict  would  be  ren- 
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dered^  then  also  should  a  new  trial  be  allowed.  The  rule  is,  that  ii 
it  appear  that  the  newly  discovered  evidence  be  so  far  satisfactory 
and  conclusive  in  its  character,  that  it  would  probably  produce  a 
different  verdict  from  that  rendered,  a  new  trial  should  be  granted. 

Tested  by  this  rule,  how  stands  the  case  under  examination?  In 
the  first  place,  the  production  of  the  tax  roll  would  not  show  the 
assessment  roll  made  by  the  assessors  defective  in  the  particular 
urged  on  the  trial.  Notwithstanding  the  tax  roll  had  not  the 
assessors'  certificate  of  verification  attached,  the  assessment  roll 
might  well  have  been  perfect  in  this  regard,  and  the  case  would 
still  have  been  open  to  oral  proof  on  that  point,  in  which  case,  for 
aught  that  appears,  the  proof  and  the  verdict  would  have  been  the 
same  as  on  the  former  trial.  Indeed,  it  was  then  an  established  or 
conceded  fact,  that  the  tax  roll  had  not  the  verification  of  the 
assessors  attached  to  it,  and  the  judge  charged  in  terms  that  it 
appeared  "that  the  tax  roll  did  not  have  the  certificate  of  the 
assessors."  Therefore  the  case,  under  the  charge  of  the  judge,  was 
all  that  the  production  of  the  tax  roll  would  have  mad6  it,  as 
regards  the  absence  of  the  assessors'  certificate;  and  its  production, 
consequently,  would  not  have  strengthened  the  defendants'  position 
on  the  trial  in  that  particular. 

Clearly  its  production  would  not  have  made  it  to  appear  with  cer- 
tainty noi"  with  any  greater  degree  of  probability  than  was  then 
apparent  that  the  assessment  roll  was  without  verification  by  the 
assessors. 

But  there  is  great  difficulty  in  holding,  on  the  proofs  befpre  us 
on  the  motion,  that  the  tax  roll  now  produced  is  of  controlling  sig- 
nificance in  any  particular  material  to  this  case.  The  paper  is 
enveloped  in  suspicion  to  an  extent  which  materially  shakes  its 
integrity.  It  is  doubtful  whether  a  jury  would  hold  it  at  all  reliable 
BA  the  precise  and  entire  pajper  issued  to  the  collector,  under  which 
he  was  empowered  to  make  collection  of  the  taxes.  It  is  shown  to 
be  in  a  mutilated  condition.  According  to  the  affidavits  read  on 
the  motion,  much  that  originally  belonged  to  it  has  been  detached. 
The  papers  before  us  tend  strongly  to  show  that  it  originally 
embraced  assessments  of  lands  of  non-residents  not  now  appearing 
thereon.  If  it  be  true  that  this  tax  roll  now  produced  is  imperfect 
— has  been  mutilated  —  that  a  portion  of  it,  as  originally  issued  to 
the  collector,  has  been  detached  —  it  would  afford  but  the  slightest 
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eyidence,  if  indeed  it  would  any  whatever,  tending  to  impeacli  the 
correctness  and  completeness  of  the  assessment  roll,  made  and  filed 
by  the  assessors.  It  cannot  be  well  disputed  that  on  the  papers 
before  the  court  the  integrity  of  this  tax  roll  is  greatly  impaired, 
not  to  say  effectually  impeached.  Its  production  under  the  assail- 
ing eyidence  here  brought  against  it  would  not  establish  its  own 
original  entireness,  what  it  originally  contained,  much  less  proye 
any  thing  against  the  completeness  and  legal  effect  of  the  assess- 
ment roU  filed  by  the  assessors.  Thus  the  case  is  not  brought 
within  the  rule  requiring  the  granting  of  a  new  trial,  when  the 
newly  discoyered  eyidence  would  establish  a  case  contrary  to  the 
finding  of  the  jury,  or  would  probably  induce  and  support  a  yerdict 
different  from  that  already  rendered.  It  is  laid  down  in  the  books 
that  the  eyidence  should  be  so  decisiye  in  character  as  that  to  a  rea- 
sonable certainty  it  would  be  productiye  on  another  trial  of  an  oppo- 
site result.  Hilliard  on  New  Trials  (2d  ed.)  491;  Powell  y.  Jones,  42 
Barb.  24;  17.  S,  y.  ConneU,  k  Mason,  91:  Bronson  y.  Hichnan,  10 
Ind.  3;  Simpson  y.  Wilson,  6  id.  474;  Bull  y.  Kirkpatrick,  4  id. 
638;  Been  y.  Palmer,  23  Vt.  244;  Snovmian  y.  WardweTl,  32  Maine, 
275.  The  production  of  this  paper,  with  the  suspicion  that  rests 
upon  its  integrity,  would  not  remoye  the  difficulties  of  the  defend- 
ant's case  or  make  it  clearer  or  more  satisfactory  than  when  pre- 
sented to  the  jury  on  the  former  trial.  The  case  would  still  be  one 
resting  on  conflicting  eyidence  and  doubtful  facts,  substantially  as 
when  before  submitted.  The  same  uncertainty  would  remain  as 
before  existed. 

We  are  of  the  opinion  that  the  motion  was  properly  denied  by 
the  court  at  special  term,  and  that  the  order  appealed  from  should 
be  aflSrmed  with  110  costs. 

Order  affirmed. 


FlEBO  V.   FlEBO. 
Qifi  eaiua  vMrHi — of  bank  dejxmt — what  cantUtutss — deHvery. 

h.  woman  who  had  money  on  deposit  in  the  sayings  bank,  daring  her  last  sick 
neos,  told  a  giil  who  lired  with  her,  and  had  the  custody  of  her  bank  book 
to  get  the  book,  which  being  done,  said,  '*  take  that  and  keep  it,  and  lock  it 
np."  The  girl  retained  the  book.  ffM,  not  sufficient  to  establish  a  gift 
eawa  tnortii  as  (1)  the  evidence  was  not  enough  to  show  such  intention,  and 
(2)  the  transaction  did  not  constitute  a  delivery.  * 
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Appeal  by  defendant  from  a  judgment  in  fayor  of  plaintiff,  in 
an  action  tried  by  the  court  without  a  jury.  The  action  was 
brought  in  Ulster  county  by  Jesse  Fiero,  administrator,  etc.,  of 
Sarah  0.  Turpin,  deceased,  against  Eliza  Jane  Fiero,  to  recover  the 
possession  of  a  sayings  bank  book  and  other  personal  property, 
belonging  to  the  deceased.  The  defendant  claimed  to  own  the 
book  by  yirtue  of  a  gift  of  the  same  to  her  by  the  deceased  in  her 
last  illness.  The  other  material  facts  fully  appear  in  the  opinion 
of  Leabned,  J. 

William  P.  JPiero,  for  appellant. 

/.  Newton  Fiero,  for  respondent. 

By  the  Court.  The  opinion  of  the  learned  judge  before  whom 
this  action  was  tried  satisfactorily  disposes  of  all  the  questions 
which  arise  in  the  case,  except  such  as  relate  to  the  admission  of 
evidence  or  the  exclusion  thereof.  As  to  these  it  is  not  apparent 
that  any  error  was  committed  upon  the  trial  which  in  any  way 
affects  the  conclusion  at  which  the  judge  arrived. 

The  judgment  must,  therefore,  be  affirmed  with  costs.  . 

[The  following  is  the  opinion  above  referred  to:] 

Learned,  J.  It  is  worth  noticing  that  the  civil  law  from  which 
comes  the  doctrine  of  donatio  mortis  causa  required  the  same  num- 
ber of  witnesses  to  this  gift  which  is  required  to  a  will  and  to  cer- 
tain transfers  of  property;  that  is,  five.  Our  law  has  unfortunately 
dropped  that  protection  against  fraud  or  mistake.  While  it  requires 
two  witnesses  to  a  will,  ^t  leaves  this  gift  to  any  sufficient  proof. 

The  property  other  than  the  bank  book  must  be  held  to  be  the 
property  of  the  defendant.  As  to  some  there  is  sufficient  evidence 
that  it  was  given  to  her,  and  the  rest  was  in  her  possession  and  use. 
The  principal  question  is  as  to  the  bank  book. 

I  assume  that  a  savings  bank  book  may  be  the  subject  of  a 
donatio  mortis  causa.  Two  questions  arise:  First  As  to  the  inten- 
tion of  the  deceased.  Second:  As  to  delivery.  FirU:  As  to  inten- 
tion. The  proof  of  the  intention  of  the  deceased  to  give  the  prop- 
erty ought  to  be  beyond  doubt.  The  only  witness  as  to  the  alleged 
gift  is  Bachel  Cutler.  She  testifies:  ''I  stood  at  the  foot  of  the  bed 
and  she  called  her  and  asked  her  if  she  knew  where  the  bank  book 
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was,  and  she  said  she  had  it;  she  said  she  wanted  her  to  have  it; 
she  got  it  and  asked  her  if  that  was  what  she  meant,  and  she  said 
it  was,  and  she  wanted  her  to  keep  it;  she  said  she  wanted  her  to 
haye  it;  she  looked  at  me  and  said,  'now  you  hare  got  witness, 
Rachel  Cutler/  " 

The  same  witness  previously  narrated  the  interview  hefore  the 
appraisers,  at  the  request  of  defendant.  There  she  is  testified  to 
have  described  the  transaction  as  follows:  ''  Mrs.  Tnrpin  asked  Eliza 
Jane  if  that  was  Miss  Cutler,  and  she  said  it  was;  she  then  told 
Eliza  Jane  to  go  and  get  her  book,  and  Eliza  Jane  brought  down 
the  bank  book;  Mrs.  Turpin  asked  her  if  that  was  her  book,  and 
she  said  it  was;  she  said,  '  Take  that  and  keep  it,  and  lock  it  up.' '' 
And  the  witness  added  something  about  the  expression  used  by 
deceased  substantially:  '^  Here's  a  witness." 

This  narration  of  the  interview  was  made  not  long  after  the  death 
of  the  deceased,  while  the  appraisers  were  making  their  inventory, 
and  it  was  made  for  the  purpose  of  supporting  defendant* s  claim  to 
this  property.  Four  witnesses  testify  to  it  substantially  in  the 
same  way,  and  one  made  a  memorandum  at  the  time.  There  is 
not  more  variation  in  these  two  accounts  than  is  to  be  expected 
where  a  transaction  has  been  dwelt  upon  and  thought  over  for 
some  time  by  a  witness;  and  I  do  not  doubt  that  this  witness 
intended  to  be  accurate  in  testifying.  But  I  am  satisfied  that  the 
narration  which  she  gave  at  first  is  the  more  correct. 

Kow,  in  the  earlier  account  it  will  be  seen  that,  excepting  the 
remark  about  a  witness,  there  is  nothing  expressing  a  gift;  especi« 
ally' when  we  consider  that  the  defendant  was  living  in  the  house 
with  deceased,  and  was  the  custodian  of  the  bank  book  and  of  the 
pocket  book  of  deceased,  and  was  the  general  manager  of  the 
household. 

'  The  defendant  testified  herself  that  she  had  deposited  and  drawn 
money  on  this  bank  book  at  difFerent  times,  for  the  last  year ;  that 
she  had  it  in  her  possession  ;  that  she  would  get  it  and  carry  it  to 
the  deceased  who  would  look  at  it ;  that  the  defendant  would  put 
it  away  ;  that  deceased  did  not  know  where  she  put  it.  She  also 
testified  that  the  deceased  during  her  sickness  frequently  asked  her 
to  bring  her  her  pocket-book,  and  told  her  to  take  it  and  keep  it 
and  use  the  money.  Such  directions  were  not,  and  were  not 
intended  to  be,  gifts. 

The  conversation  at  which  Rachael  Cutler  was  present,  was  of 
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the  same  kind.  The  deceased  desired  the  defendant  to  bring  her 
bank-book,  and  when  it  had  been  brought  she  directed  her  to  take 
it  and  keep  it  and  lock  it  up.  I  do  not  see  the  deliberate  intention 
to  make  a  gift  which  must  exist  to  support  the  defendant's  claim. 

The  words  about  ^^a  witness*'  undoubtedly  give  a  plausibility  to 
the  position  of  defendant.  But  they  do  not  satisfy  me  of  the 
intention  of  the  deceased. 

The  visit  of  Miss  Cutler  was  accidental.  The  deceased  said 
nothing  to  her  for  ten  or  fifteen  minutes,  and  it  was  only  as  she 
was  going  out  that  the  conversation  took  place.  The  deceased  was 
feeble  at  the  time.  It  was  two  weeks  before  her' death,  which  hap- 
pened March  1st.  Her  physician  described  her  as  in  great  suffer- 
ing on  the  14th  of  February.  At  times  during  her  sickness  she 
was  delirious. 

I  do  not  think  it  is  necessary  to  go  over  the  evidence  upon  this, 
which  is  a  question  of  fact.  The  whole  testimony  and  the  appear- 
ance of  all  the  witnesses  must  be  considered,  and  I  am  of  opinion 
that  the  evidence  does  not  show  an  intention  in  the  deceased  to 
give  this  bank  book  to  the  defendant  mortis  causa.  Second,  There 
was  no  delivery.  The  defendant,  prior  to  this  transaction,  had 
been  as  much  in  possession  of  the  bank  book  as  she  was  afterward. 
She  had  been  the  custodian.  She  had  kept  it  where  she  chose,  and 
the  deceased  did  not  know  where.  She  took  care  of  it  as  of  the 
pocket-book  for  the  deceased. 

At  the  time  of  the  transaction,  at  the  request  of  the  deceased, 
defendant  brought  it  from  the  book  case,  where  she  had  kept  it. 
The  deceased  did  not  take  it,  but  told  the  defendant  to  take  it  and 
lock  it  up.     Defendant  took  it  back  and  put  it  in  the  same  place. 

In  the  case  of  Champney  v.  Blanchard,  39  N.  Y.  Ill,  relied  on  by 
the  defendant,  the  deceased  had  certain  moneys,  which  were  in  the 
possession  of  the  alleged  donee,  held  by  her  as  a  deposit,  for  which 
the  donee  had  given  the  deceased  a  receipt  This  receipt  was  in  the 
possession  of  the  deceased.  On  the  day  of  her  death,  and  in 
the  morning  of  that  day,  she  gave  this  receipt  to  the  donee,  saying 
that  she  gave  it  to  her,  mentioning  the  amount,  and  also  saying 
that  she  gave  her  that  amount.  The  court  said  that  as  the  money 
which  was  given  was  in  the  donee's  possession,  no  further  delivery 
was  necessary;  that  a  delivery  of  the  memorandum,  with  a  clear 
declaration  of  the  donor  that  she  gave  the  moneys,  was  enough. 

Now  the  present  case  is  different  in  this  respect:  the  defendant 
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was  not  in  possession  of  the  moneys  in  dispute.  They  were,  and  are, 
in  the  savings  bank.  She  had  not  even  the  legal  possession  of  the 
bank  book;  she  was  only  its  custodian  for  the  deceased.  The  bank 
book  was  in  the  house  of  the  deceased;  and  at  the  time  of  the 
alleged  gift  the  deceased  did  no  act  whatever  by  the  way  of  deliv- 
ering even  tlie  bank  book. 

In  the  case  of  Champney  v.  BlancJiard,  supra,  the  deceased  had, 
and  the  donee  had  not,  the  possession  of  the  receipt  evidencing  the 
holding  of  the  moneys,  and  the  deceased  actually  delivered  that  to 
the  donee.  In  the  present  case,  the  legal  possession  was  probably 
in  the  deceased  before  the  transaction,  and  no  change  was  made. 
The  donee  put  the  book  back  in  the  same  place,  and  she  says  that, 
"  Our  things  were  together  all  over.'* 

The  object  of  requiring  delivery  is  in  part  at  least  to  make  the 
fact  of  a  gift  plain  and  unquestionable.  It  will  not  answer  to  per- 
mit such  a  gift  to  be  sustained  by  mere  words,  which  may  be  mis- 
understood or  misconstrued.     There  must  be  an  act  of  delivery. 

On  these  grounds  my  conclusion  is,  that  the  plaintiff  is  entitled 
to  recover  the  bank  book,  but  not  the  other  property. 

Judgment  affirmed. 


People  ex  rel  Williams  y.  Assessobs  of  Albany. 

•  I 

A99e9tment  —  of  bank  stoek  — valtLe  of  stock,  how  determiiied — eorreetion  of 

erroneous  cusessment. 

Bank  stock  shoald  be  assessed  at  its  fall  and  true  valne,  and,  therefore,  where 
Bflsessors  assessed  stock  at  its  par  value,  when  its  actual  or  market  value  was 
in  excess  of  the  par  value,  held,  error. 

The  relators  were  owners  of  stock  in  the  N.  bank,  which  was  assessed  at  par, 
but  which  was  worth  more  than  par  in  the  market.  The  shares  of  the  M. 
hank,  located  in  the  same  city,  were  also  assessed  at  par,  although  thej 
were  worth  more  than  the  shares  in  the  N.  bank.  The  relators  demanded 
a  reduction  of  the  assessment  on  their  stock,  either  by  a  direct  order  of  the 
court  or  by  re-assessment,  on  the  ground  that  their  stock,  being  less  valuable 
than  that  of  the  M.  bank,  was  erroneously  taxed  at  the  same  rate.  Held,  (1) 
that  the  araessment  was  erroneous;  (2)  that  although  the  assessment  on  the 
shares  of  the  relators  would  be  increased  on  a  re-assessment  of  their  property 
pnrsxuint  to  the  statute,  yet  as  their  shares  were  worth  less  than  those  of  the  M. 
bank,  the  failure  to  tax  the  latter  at  their  full  value  increased  the  ratio  of  taxa- 
tion upon  the  shares  of  the  relators,  and  thereby  injured  them ;  Qi)  that  as 
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the  return  to  the  certiorari  did  not  set  forth  the  value  of  all  the  bank  stock 
worth  more  than  par  in  the  city  or  ward,  the  court  had  not  the  facta  from 
which  to  determine  the  real  extent  of  the  injury,  and  could  not,  therefore, 
direct  a  reduction  of  the  assessment;  and  (4)  that  the  court  could  not,  under 
the  circumstances,  direct  a  re-assessment. 

ft 
Certioraei  to  the  board  of  assessors  of  the  city  of  Albany  upon 

the  relation   of   Chauncey  P.  Williams  and  others,  to  correct  an 
assessment  made  by  the  board  of  assessors  of  the  city  of  Albany. 

The  case  came  before  the  court  upon  the  return  of  the  defend- 
ants to  such  writ  of  certiorari,  and  upon  a  motion  of  the  defend- 
ants to  quash  or  supersede  the  writ.  The  relators  were  owners  of 
stock  of  the  National  Exchange  Bank  of  Albany,  the  actual  or 
market  value  of  which  was  fifty-two  per  cent  more  than  par.  The 
Mechanics  and  Farmers'  Bank  of  Albany  was  located  in  the  same 
ward,  and  the  actual  value  of  its  shares  was  largely  in  excess  of 
that  of  the  shares  of  the  National  Exchange  Bank.  The  defend- 
ants adopted  the  par  value  as  the  standard  of  valuation  in  the 
assessment  of  bank  stock  whenever  it  was  wprth  par  or  any  greater 
sum,  and  accordingly  assessed  the  shares  of  both  said  banks  at  their 
par  value  after  deducting  the  assessed  value  of  their  real  estate. 
The  relator  Williams  appeared  before  the  board  and  demanded  that 
the  shares  of  the  National  Exchange  Bank  be  reduced  in  forty-one 
per  cent  of  the  shares  of  the  Mechanics  and  Farmers'  Bank,  that 
being  the  difference  in  their  real  value.  The  board  refused  to 
make  the  reduction. 

Maithew  ffale,  for  relators. 

jB.  W.  Peckham,  for  defendants. 

BoGEES,  J.  This  case  is  before  the  court,  on  the  return  to  a 
writ  of  certiorari,  having  for  its  object  the  correction  of  assess- 
ments, made  by  the  board  of  assessors  of  the  city  of  Albany,  against 
the  shareholders  of  the  National  Exchange  Bank  of  that  city.  The 
relators  jd6mand  by  way  of  relief  a  reduction  of  the  assessments 
against  them  on  their  shares  of  stock,  either  by  the  direct  order  of 
the  court,  or  by  a  reversal  of  the  proceedings  of  the  board  as  to 
them,  with  directions  which  would  secure  that  result.  There  is 
also  a  motion  on  the  part  of  the  defendants  to  quash  the  writ. 

The  case  has  given  us  great  anxiety  in  its  consideration^  sur- 
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rounded  as  it  is  with  perplexing  questions,  affecting  both  public 
and  private  interests.  It  is,  as  we  think,  entirely  plain  that  the 
basis  of  assessment  against  the  owner  of  shares  of  stock  of  the 
banks,  as  certified  to  us  by  the  board  of  assessors  in  answer  to  the 
writ  in  this  case,  is  erroneous.  The  assessments  have  not  oeen 
made  against  the  shareholders  ^'on  the  value  of  their  shares  of 
stock,"  as  the  law  requires  (Laws  of  1866,  chap.  761),  but  were 
made,  as  the  fact  is  certified  in  the  return,  at  par  vajue,  without 
regard  to  the  true  value,  in  excess  of  par.  Such  basis  of  assessment 
was  in  manifest  disregard  of  the  plain  directions  of  the  statute. 
This  seemed  so  utterly  indefensible,  that,  on  our  first  consideration 
of  the  case,  we  concluded  to  reverse  the  proceedings  of  the  board 
of  assessors,  and  to  direct  a  reassessment.  But  on  further  exami- 
nation and  reflection,  we  find  that  this  disposition  of  the  case  would 
be  attended  with  serious  difficulties.  Such  revision  of  the  roll,  if 
ordered  in  this  proceeding,  could  be  but  partial;  nor  would  it  at  all 
correct  the  error  we  deem  so  palpable. 

The  only  alteration  which  could  be  made  on  this  proceeding  would 
be  by  way  of  reduction  of  the  assessment  of  the  shares  held  by  the 
relators,  the  shareholders  in  the  National  Exchange  Bank.  This 
only  they  demand.  They  ask  for  a  i*eduGtion  of  the  assessed  value 
of  their  shares  of  stock,  which  are  already  assessed  too  low;  and,  as 
has  been  already  suggested,  a  reassessment  of  all  the  property  on  the 
roU,  with  a  view  to  secure  entire  fairness  and  equality  of  taxation 
as  regards  all  the  tax  payers,  is,  at  this  late  day,  impracticable. 
The  complaint  here  is  not  that  the  relators  are  assessed  too  high, 
but  that  some  other  parties  on  the  roll  (the  shareholders  in  the 
Mechanics  and  Farmers'  Bank)  are  assessed  too  low.  Yet  it  is  not 
claimed  that  the  assessment  against  the  latter  can  now  be  raised. 
To  reduce  the  assessment  against  the  relators  might  produce 
equality  as  between  them  and  the  shareholders  in  the  Mechanics 
and  Farmers'  Bank;  but  it  would  also  produce  inequality,  as 
between  them  and  all  others  on  the  roll,  who  must  be  presumed  to 
be  represented  fairly  thereon.  The  rights  of  all  the  tax  payers  on 
the  roll  should  be  considered,  and  no  order  or  direction  should  be 
here  given  which  would  work  general  inequality  and  injustice. 

We  are  unwilling  to  give  even  apparent  sanction  to  the  action  of 
the  board  of  assessors,  as  certified  to  us  in  the  return.  The  statute 
under  which  such  action  was  taken  was  not  duly  observed.  But  to 
grant  the  relators  the  relief  demanded  by  them,  eitheir  by  here 
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redacing  the  assessments  against  them,  or  by  directing  a  redaction 
by  the  board  of  assessors^  Vould  but  give  sanction  to  the  error 
already  perpetrated^  and  enhance  its  enormity.  We  are  therefore 
led  to  the  conclusion,  contrary  to  our  first  impressions,  that  the 
true  coarse  to  be  adopted  by  us  is  to  quash  the  writ. 

OonirrBYMAN,  J.  It  is  an  undisputed  fact  appearing  in  the 
return  that*  the  board  of  assessors,  in  the  assessment  of  all  bank 
stock  in  the  city  of  Albany,  adopted  as  their  standard  of  valuation 
the  par  yalue  of  the  shares  whenever  the  actual  or  market  value 
was  equal  to  or  exceeded  the  par  value,  and  regardless  of  the  adtual 
value  whenever  it  exceeded  par.  This  was  a  palpable  violation  of 
the  laws  of  this  State,  requiring  and  regulating  the  assessment  of 
property  for  the  purpose  of  taxation.  The  Revised  Statutes  require 
that  ''all  real  and  personal  estate  liable  to  taxation  shall  be  esti- 
mated and  assessed  by  the  assessors  at  ita  full  and  true  value,  as 
they  would  appraise  the  same  in  payment  of  a  just  debt  due  from  a 
solvent  debtor."  1  R.  S.  393,  §  17.  And  to  secure  a  strict  peiv 
formance  of  this  duty,  the  assessors  are  also  required  by  a  subse- 
quent enactment,  for  a  willful  violation  of  which  they  incur  the 
penalties  of  perjury,  to  make  oath  that  the  ''  assessment  roll  con- 
tains a  true  statement  of  *  ♦  *  the  taxable  personal  estate  of 
each  and  every  person  *  *  ♦  at  the  full  and  true  value  thereof, 
according  to  their  best  judgment  and  belief."  Laws  of  1851,  chap. 
i76,  §  8  (3  Edm.  Stat,  at  Large,  350,  §  8).  The  rule  had  been 
uniform  fo^  many  years  prior  to  the  organization  of  national  bank- 
ing associations,  under  the  acts  of  congress  (12  U.  S.  Stat,  at  Large, 
665;  13  id.  99)^  to  assess  the  capital  stock  of  all  the  banks  against 
the  corporations  themselves,  in  the  same  manner  and  at  the  same 
valuation  as  other  personal  property  against  private  individuals. 
Laws  of  1853,  chap.  654,  §  10;  Laws  of  1857,  chap.  456,  §  3. 

But  after  the  enactment  of  the  federal  law,  and  the  organization 
of  national  banks,  it  became  necessary,  to  obviate  the  difQculties 
caused  by  the  subsequent  decisions  of  the  supreme  court  of  the 
United  States  {Bank  Tax  Case,  2  Wall.  200;  Van  Allen  v.  Assess- 
ors, 3  id.  573),  to  make  the  assessment  upon  the  stock  of  these 
associations  against  the  individual  shareholders,  and  to  adopt  a  rule 
for  the  assessment  of  this  species  of  property,  which  should  be 
applicable  alike  to  all  the  banks,  whether  organized  under  the  laws 
of  *the  State  or  of  the  United  States.    The  act  of  1866  (Laws  of 
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1866,  chap.  761)  was  passed  for  this  purpose^  and  rendered  the 
shares  of  stock  in  the  national  hanks  equally  liahle  to  taxation 
with  the  shares  in  the  State  hanks.  The  act  provides  that  the 
shareholders  in  all  of  these  corporations,,  State  and  national, 
shall  he  assessed  and  taxed  on  the  value  of  their  shares  of  stock, 
which  "  shall  he  included  in  the  yalnation  of  the  personal  property 
of  such  stockholder  in  the  assessment  of  taxes  bnt  not  at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individuals  in  this  State.  The  mode  of  ascertaining  the 
value  of  the  stock  is  not  prescribed  in  the  act,  as  this  had  been  pre- 
viously done  in  the  Revised  Statutes,  accompanied  with  an  express 
declaration  that  the  same  method  ^'  shall  he  followed  in  all  assess- 
ments, except  where  the  assessors  shall  be  specially  required  by  law 
to  observe  a  different  rule."  1  R.  S.  393,  §  18.  The  purpose  of 
the  act  was  three-fold:  1.  To  make  the  stock  in  the  national  banks 
liable  to  taxation  under  the  laws  of  the  State.  2.  To  provide 
*'that  the  tax  so  imposed  *  ♦  *  shall  not  exceed  the  rate^' 
imposed  upon  the  shares  of  the  State  banks,  as  required  by  the  act 
of  congress.  3.  To  prevent  an  assessment  ^^  at  a  gi'eater  rate  than 
is  assessed  upon  other  moneyed  capital  in  the  hands  of  individual 
citizens,"  in  compliance  also  with  the  federal  law.  The  adoption 
by  the  legislature  of  these  additional  limitations  in  the  act  of  1866 
is,  therefore,  no  indication  of  an  intention  to  change  the  rule 
enjoined  in  the  Revised  Statutes  for  ascertaining  the  value  of  this 
kind  of  property  or  of  prescribing  a  different  value  for  any  of  the 
purposes  of  assessment  and  taxation.  These  provisions  were  neces- 
sary in  compliance  with  the  conditions  imposed  in  the  act  of  con- 
gress, which  only  permitted  the  State  authorities  upon  these  terms 
to  levy  a  ta^  on  the  shares  of  stock  in  the  national  banks.  13 
U.  S.  Stat,  at  Large,  104,  §  16;  105,  §  21;  112,  §  41;  Van  Allen  v. 
Assessors,  3  Wall.  573.  The  conclusion  is  inevitable  that  it  was 
the  duty  of  the  defendants  to  have  assessed  the  shares  of  stock 
in  all  of  the  banks  at  their  true  value  instead  of  their  par  value, 
and  that  all  of  the  assessments  are  unauthorized  and  erroneous 
where  the  actual  value  of  the  stock  is  above  par. 

It  is  urged,  however,  that  the  relators  cannot  complain,  because 
upon  their  own  statements  they  have  not  been  injured,  as  the 
shares  of  the  National  Albany  Exchange  Bank,  in  which  they  are 
stockholders,  have  only  been  assessed  at  their  par  value,  whereas 
their  real  value,  as  claimed  by  the  relators  themselves,  is  fifty-two 
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per  cent  more  than  par;  so  that  their  assessments  would  be  increased 
on  a  reassessment  of  their  property  pursuant  to  the  statute.  But 
this  objection  ignores  another  very  important  fact,  to  wit:  that  the 
shares  of  the  relators  are  nerertheless  worth  only  about  forty-one  per 
cent  of  the  actual  value  of  the  shares  of  the  Mechanics  and  Farmers' 
Bank,  which  are  also  assessed  only  at  their  par  value.  It  thus 
appears  that  as  between  the  two  banks,  the  shares  of  the  former  are 
assessed  at  the  same  valuation  as  those  of  the  latter,  whereas  if  the 
correct  standard  had  been  followed,  the  assessment  of  the  shares 
of  the  former  would  have  been  fifty-nine  per  cent  lower  than  that  of 
those  of  the  latter  bank. 

It  also  appears  from  the  reports  of  the  officers  of  the  Mechanics 
and  Farmers'  Bank,  annexed  to  the  return,  that  the  amount  of 
surplus  and  undivided  profits  in  the  bank,  which  escapes  tax- 
ation, under  the  method  of  valuation  adopted  by  the  board  of 
assessors,  is  over  9750,000.  The  result  is  apparent  that  the  amount 
of  tax  assessed  against  all  the  other  taxable  property  included  in 
the  assessment  roll  must  necessarily  be  increased.  All  of  the  tax 
payers,  including  the  relators,  may  therefore  be  injured  by  the  erro- 
neous assessment  made  against  the  shareholders  in  the  Mechanics 
and  Farmers'  Bank.  In  the  language  of  Obover,  J.,  in  the  case 
of  People  ex  rel  Marsh  v.  Delaney,  49  N".  Y.  655  (opinion  not 
reported),  "  the  grievance  does  not  consist  in  a  violation  of  law,  in 
consequence  of  which  the  assessment  of  the  relators'  property  is 
larger  than  it  should  have  been,  but  in  a  violation  whereby  the  capi- 
tal stock  of  the  defendant's  corporation  has  been  assessed  at  a  sum 
less  than  it  should  have  been,  thereby  increasing  the  ratio  of  taxa- 
tion upon  the  property  of  the  relators  to  some  extent,  and  also  upon 
the  property  of  every  tax  payer  in  the  city." 

We  have  endeavored  to  find  some  practicable  legal  remedy  to  cor- 
rect these  serious  irregularities.  The  relators  ask  to  have  their 
assessment  reduced  to  forty-one  per  cent  of  the  assessment  upon  a 
corresponding  numbei*  of  shares  of  the  Mechanics  and  Farmers' 
Bank,  or  if  that  be  held  inadmissible,  a  reassessment  on  the  shares 
of  both  banks,  based  upon  their  actual  value.  Both  of  the  reme- 
dies proposed  are  as  bad  as  the  disease,  and  the  adoption  of  eith^ 
would  necessarily  result  in  a  violation  of  the  statute.  We  cannot 
redress  one  wrong  by  the  perpetration  of  another,  under  the 
forms  of  law,  equally  flagrant  and  indefensible.  It  does  not 
follow  because  the  shares  of  a  particular  bank,  severally  repre- 
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eenting  a  par  yalne  of  $100,  were  actaally  worth  in  the  market 
oyer  $350,  that  all  other  bank  atock  in  the  ward  except  the 
relators'  was  also  of  the  oame  ralne;  and  that  the  relators  are  there- 
fore entitled  to  hare  their  assessments  reduced  to  the  same  propor- 
tionate yaluation.  In  all  the  cases  cited  on  the  argmnent,  where 
the  court,  on  a  certiorari,  made  an  order  reducing  the  assessment  of 
the  relator  to  a  definite  amount,  the  facts  folly  appeared  in  the 
retam,  so  that  upon  a  comparison  of  his  assessment  with  all  the 
others  on  the  roll,  according  to  the  true  standard  of  yaluation,  the 
precise  extent  of  the  injury  could  be  ascertained.  But  in  this 
case  the  return  does  not  contain  these  essential  facts,  and  we  haye 
no  means  of  determining,  eyen  from  annexed  exhibits,  the  real 
yalue  of  the  stock  of  any  of  the  banks  except  the  relators'  and  the 
one  selected  as  the  subject  of  their  complaint.  It  is  quite  possible 
that  the  shares  of  stock  thus  selected  and  presented  to  the  court 
are  of  much  higher  yalue  than  those  of  any  other  bank  in  the  city, 
and  indeed  that  the  shares  of  all  the  other  banks  are  of  far 
less  yalue  than  those  of  the  relator's.  Howeyer  this  may  be,  the 
relators  should  haye  procureiji  a  return,  setting  forth  the  real  yalue 
of  all  the  bank  stock  worth  more  than  par  in  the  city,  or  at  least 
in  the  sixth  ward,  if  they  desired  an  order  requiring  the  asses- 
sors to  make  a  specific  reduction  of  their  assessment.  The 
other  altematiye  suggested  by  the  relators,  of  directing  a  reas- 
sessment by  the  assessors  upon  the  shares  of  both  banks,  on  the 
basis  of  their  actual  yalue,  is  equally  untenable.  If  any  reassess- 
ment were  ordered,  it  should  include  all  the  bank  stock,  worth  more 
than  par,  in  the  ward  if  not  in  the  city,  and  this  relief  we  would 
readily  grant  if  it  could  be  made  effectual.  But  an  insuperable 
difficulty  is  presented,  from  the  fact  that  none  of  the  assessments 
against  shareholders  in  the  banks  can  now  be  increased,  and  a  reas- 
sessment, therefore,  upon  the  only  feasible  basis,  according  to  the 
rate  of  yaluation  of  the  shares  of  the  highest  yalue  appearing  on 
the  assessment  roU,  would  require  a  readjustment  of  all  the  prop- 
erty on  the  roll,  which,  at  this  late  day,  is  quite  impracticable. 
Besides,  it  would  inyolye  the  same  yiolation  of  the  statute  under 
the  sanction  of  the  court,  of  which  complaint  is  now  made,  as  it 
would  require  a  reassessment  of  aU  the  taxable  property  at  less  than 
one-third  of  its  real  yalue.  The  writ  of  certiorari^  in  cases  of  this 
character,  does  not  issue  ez  debito  justitim,  but,  in  the  sound  dis- 
cretion of  the  court  upon  special  cause  shown,  and  when  issued, 
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will  be  superseded,  if  the  remedy  sought  be  inconsistent  with  the 
interests  of  public  Justice  and  conyenienoe.  Pe&ph  y.  Supervi- 
sors of  AUegantfy  15  Wend.  198;  People  ex  rd.  Marsh  r.  Delaney,  49 
N.  Y.  655.  We  are  constrained,  in  yiew  of  all  the  difficulties  sug- 
gested, and  the  public  embarrassments  which  would  ensue  from  an 
interference  at  this  time  with  the  assessments,  to  supersede  the  writ, 
and  the  motion  to  quash  must,  therefore,  be  granted,  without  costs. 

Writ  quashed. 
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Adjoining  lands — flaw  of  uwtfoM  water — Water-coitne  —  what  i$  not. 

No  action  will  lie  against  a  party  for  so  changing  the  surface  of  his  own  land 
as  to  dam  ap  and  obstruct  the  flow  of  the  surface  water  which  has  been 
accustomed  to  flow  oyer  and  across  the  lands  of  his  neighbor. 

To  maintain  the  right  to  a  water-course  it  must  be  made  to  appear  that  the 
water  usually  flows  in  a  certain  direction  and  by  a  regular  channel,  with 
banks  or  sides.  It  need  not  flow  continually,  and  may  at  times  be  dry,  but 
it  must  have  a  well  defined  and  substantial  existence. 

A  complaint  set  forth  that  during  the  winter  season  large  quantities  of  water 
flowed  from  some  distance  above  plaintiff's  premises  along  side  and  parallel 
to  a  highway,  and  passed  plaintiff's  premises  without  collecting  there ;  that 
a  railroad  company,  whose  lands  adjoined  plaintiff^,  so  constructed  an  em- 
bankment as  to  cause  such  water  to  coUect  on  plaintiff's  lands.  Held,  (1) 
not  a  water-course,  and  (2)  that  an  action  was  not  maintainable  for  the 
obstruction. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  verdict  of  a  jury  and  from  an  order  denying  a 
new  trial. 

The  action  was  brought  in  Suffolk  county  by  John  Wagner,  to 
recoTer  damages  for  injury  done  to  plaintiff 's  premises  and  prop- 
erty thereon  by  reason  of  the  alleged  negligent  construction  of  an 
embankment  on  defendant's  railroad.  Plaintiff  was  the  owner  of  a 
lot  of  land  in  the  town  of  Southampton,  in  said  county,  and  the 
defendant  was  the  owner  of  land  adjoining,  which  it  had  purchased 
from  plaintiff.  Plaintiff's  dwelling-bouse,  which  was  situated  on 
this  lot,  was  nearly  at  the  bottom  of  a  valley,  and  before  the  rail- 
road was  built  the  highways  crossing  this  valley  were  on  a  level 
with  the  surrounding  land,  and  the  surface  water  from  the  land 
above  defendant's  premises,  which  gathered  at  every  rain  and  from 
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the  anow  in  winter^  ran  freely  by  said  premises^  along. and  across  the 
highways,  and  was  discharged  into  what  is  known  as  the  Shinecock 
Bay.  The  defendant^built  an  embankment  fifteen  feet  high  across 
this  valley  and  placed  no  culvert  therein,  and  raised  the  highways. 
The  complaint  alleged  that  by  reason  of  these  obstructions  the  water 
accumulated  in  large  quantities  and  ran  into  plaintiff 's  house  and 
caused  the  damage  complained  of.  Other  facts  sufficiently  appear 
in  the  opinion. 

Wm,  Wichham  and  R»  8.  Greeny  for  appellant. 
George  W.  Whitaker,  for  respondent. 

Talgott,  J.  This  is  an  action  to  recover  damages  against  the 
defendant  for  constructing  the  embankment  for  its  road  along 
and  across  the  adjoining  land  of  the  plaintiff,  whereby  the  usual 
flow  of  the  water  across  and  off  from  the  plaintiff's  premises  was 
dammed  up  and  obstructed  and  caused  to  accumulate,  whereby  the 
plaintiff  sustained  damage. 

It  seems  to  be  perfectly  well  settled  that  no  action  will  lie  against 
a  party  for  so  using  or  changing  the  surface  of  his  own  land,  as  to 
dam  up  and  obstruct  the  flow  of  surface  water  which  has  been 
accustomed  to  flow  over  and  across  the  lands  of  his  neighbor.  The 
question  involved  in  the  case  is  precisely  the  same  in  principle  as 
that  which  came  before  the  supreme  court  of  Massachusetts,  in 
Parks  V.  City  of  Newhuryport^  10  Gray,  28.  In  that  case  the 
judge  on  the  trial  had  instructed  the  jury,  that  if,  for  twenty  years, 
the  water  accumulating  on  the  land,  in  the  rear  of  the  lots  in  ques- 
tion, .had  been  accustomed  to  find  its  outlet  over  the  lands  of  the 
defendants,  and  the  same  had  been  obstructed  by  the  acts  of 
defendants  in  such  a  way  as  to  turn  it  from  their  own  land  across 
land  of  the  plaintiff,  and  occasion  a  substantial  injury  to  the  prop* 
erty  of  the  plaintiff  without  his  fault,  or  want  of  care  on  his  part, 
then  the  defendants  would  be  liable.  The  plaintiff  having  recov- 
ered under  this  instruction,  the  verdict  was  set  aside  upon  the  fol- 
lowing opinion  by  the  court:  **The  declaration  is  for  obstructing  a 
water-course,  and  the  instruction  allowed  the  jury  to  find  for  the 
plaintiff,  though  there  was  no  water-course.  No  action  will  lie  for 
the  interruption  of  mere  surface  drainage.''  See,  also,  Dickinson 
V.  Oity  of  Worcester,  7  Allen,  19;  Sweet  v.  Cutis,  50  N.  H.  439; 
Goodah  v.  Tuttle,  29  N.  Y.  466. 
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These  principles  in  the  abstract  were  conceded  by  the  learned 
justice  who  tried  the  cause,  but  we  think  the  defendant  was 
deprived  of  the  benefit  of  them  by  the  refusal  to  non-suit,  and  by 
certain  instructions  which  were  given  to  the  jury.  It  was  left  to 
the  jury  to  find  upon  the  evidence,  whether  there  existed  a  water- 
course, which  the  defendant  had  obstructed.  We  think  this  was 
erroneous  in  this  case,  both  upon  the  pleadings  and  the  evidence. 
First  it  is  to  be  observed  that  the  plaintiff  did  not,  in  his  com- 
plaint, claim  that  there  had  existed  over  this  land  any  stream  or 
water-course  which  the  defendant  had  obstructed.  He  says,  *'  that 
prior  to  the  construction  of  such  embankment,  during  the  winter 
season,  large  quantities  of  water  flowed,  from  some  distance  above 
the  plaintiff's  premises,  along  and  parallel  with  the  aforesaid  high- 
way, and  passed  the  plaintiff's  premises  without  collecting  there." 
This  is  a  statefient  which  seems  plainly  to  mean  that  such  had 
Ijeen  the  natural  flow  of  the  surface  water,  and  such,  we  think, 
the  evidence,  on  the  part  of  the  plaintiff,  plainly  showed  it  to  be  in 
fact.  The  plaintiff's  complaint  was  plainly  founded  on  the  theory 
that  the  defendant  could  not  lawfully  make  any  embankment  on 
its  own  land  which  would  so  obstruct  the  natural  flow  of  the  sur- 
face water,  during  thaws  and  freshets,  as  to  cause  it  to  accumulate 
on  the  land  of  the  plaintiff,  but  was  bound,  by  means  of  sufficient 
culverts  or  otherwise,  to  provide  some  means  whereby  this  water 
should  be  disposed  of.  And  the  gravamen  of  the  plaintiff's  action 
was  the  alleged  negligence  of  the  defendant  in  constructing  its 
embankment  without  providing  sufficient  pipes  and  culverts  to  dis- 
charge the  surface  water. 

A  water-course,  according  to  the  definition  of  the  authorities, 
'^  consists  of  bed,  banks  and  water,  yet  the  water  need  not  flow 
continually,"  and  there  are  many  water-courses  which  are  some- 
times dry.  There  is,  however,  a  distinction  to  be  taken  in  law 
between  a  regular  flowing  stream  of  water,  which  at  certain 
seasons  is  dried  up,  and  those  occasional  bursts  of  water,  which, 
in  times  of  freshet  or  melting  of  ice  and  snow,  descend  from 
the  hills  and  inundate  the  country.  To  maintain  the  right  to  a 
water-course  or  brook  it  must  be  made  to  appear  that  the  water 
usually  flows  in  a  certain  direction,  and  by  a  regular  channel  with 
banks  or  sides.  It  need  not  be  shown  to  flow  continually,  as  stated 
above,  and  it  may  at  times  be  dry,  but  it  must  have  a  well  defined 
and  substantial  existence.    Angell  on  Water-courses,  §  4.    Water 
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flowing  through  a  hollow  or  ravine  only  in  times  of  rain,  or  molting 
of  snow,  is  not  in  contemplation  of  law  a  water-course.  lb.  §  4. 
The  plaintiff,  as  we  think,  not  only  failed  to  allege,  but  also  to  give 
any  evidence  tending  to  show  the  existence  of  any  water-course, 
which  the  defendant  had  obstructed,  and  the  motion  for  a  non-suit 
should  have  been  granted. 

We  think,  also,  that  portions  of  the  charge  excepted  to  were 
calculated  to  mislead  the  jury.  In  one  portion  of  the  charge  the 
court,  after  having  submitted  to  the  jury  the  question  as  to  whether 
there  was  a  living,  running  stream  obstructed  by  the  embankment, 
said:  "You  are  to  say  whether  this  was  practically  a  running 
stream  over  which  the  railroad  company  were  bound  to  build  a  cul- 
vert so  as  to  furnish,  drainage  for  it.  In  other  words,  whether  they 
toere  justified  in  huildi^ig  a  tight  dam  across  this  valley,  no  matter 
whether  the  plaintiff  ^s  property  was  submerged  or  not.^'  It  seems  to 
us  that  this  charge  was  calculated  to  withdraw  the  attention  of  the 
jury  from  the  true  question  at  issue,  if  any  there  were,  and  to  sub- 
stitute in  place  of  it  a  question  to  be  determined  by  them,  a^  to 
whether  the  defendant  ought  not,  as  a  mere  matter  of  fairness,  and 
without  any  question  of  legal  obligation,  under  all  the  circum- 
stances, to  have  constructed  culverts  in  their  embankment  to  facili- 
tate the  drainage  of  the  plaintiff's  land. 

The  judgment  is  reversed  and  a  new  trial  ordered,  costs  to  abide 

the  event. 

Judgment  reversed  and  new  trial  ordered. 

KoTS.— In  Oifimm  t.  Connor^  40  Gal.  846;  8.  C,  18  Am.  Bep.  213,  the  defendant  owning 
lands  adjoining  and  below  unoccupied  public  lands  of  the  United  States,  built  an 
embankment  along  his  lands  to  obstruct  the  flow  of  the  surface  water  from  the  ad- 
JolniDg  lands.  Plaiutiif  afterward  purchased  said  public  lands  and  brought  action  to 
recover  dan.age8  done  to  his  land  and  crops  by  means  of  said  embankment.  Held  (1>, 
that  plaintiff  had  a  natural  easment  to  have  the  surface  water  from  his  lands  flow  off 
upon  the  lands  below,  and  that  defendant  was  liable  for  obstructing  such  flow,  and 
(2),  that  defendant  could  gain  no  prescriptive  right  against  the  United  States,  and, 
therefore,  plaintiff  was  not  prejudiced  by  the  fact  that  the  embankment  was  bollt 
before  he  purchased  the  land. 

In  that  case  the  question  is  very  elaborately  examined  in  the  opinion  of  Bklchbb« 
J^  who  states  that  while  the  rule  adopted  in  the  prioelpal  case  has  been  steadily  ad- 
hered to  by  the  courts  in  Massachusetts  ( Ckmnon  v,  Hagadcm^  10  Allen,  110 ;  Porto  ▼. 
Xfewbnrup^yrt^  10  Gray,  28;  AaMty  v.  TToloott,  11  Cush.  108),  it  has  not  been  generally  fol- 
lowed in  other  states  except  in  so  far  as  it  applies  to  town  and  city  lota.  See  Mortin 
Y,  BiddaA,  26  Penn.  St.  415 ;  Kaxtffman  v.  OrieMiMr^  26  id.  407 ;  Martin  v.  Jett,  12  La.  504 ; 
TjoJU^mort  v.  Dani»^  U  id.  181 ;  DQahouMyt  ▼.  JxtdiUy  18  Id.  687 ;  BuJOer  ▼.  Peefc,  16  Ohio 
St.  884 ;  LaumUr  ▼.  JYtmcft,  88  Mo.  181;  B&aird  ▼.  Murptvu^  87  Vt.00 :  QiXKhamY, MadHmm 
R.  R.  Co.,  4»  111.  i84 :  Oormley  ▼.  Sanford,  59  Id.  158;  BeOaws  t.  Saekettt  16  Barb,  HO. 
Bee,  also,  Washb.  on  Basra.,  358-862.— Bbp. 
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People  ex  rel.  Hai<look  y.  Sleight. 

Certiorafi — rwimo  of  judgment  fn  justices  eotirt. 

A  oommoB  law  certiorari  hM  not  to  be  allowable  to  review  a  justice'e  court 
Judgment,  for  the  reason  that  the  time  for  appealing  had  esEplred.  The 
only  mode  of  seviewing  each  judgments  is  by  appeal,  as  provided  by  the 
Code,  §  351. 

Cebtiorabi  issued  upon  the  relation  of  George  W.  Hallock,  to 
review  a  judgment  recovered  before  Brinley  D.  Sleight,  a  justice  of 
the  peace  of  the  town  of  East  Hampton,  Suffolk  county. 

The  judgment  in  question  was  recovered  against  the  relator, 
under  the  name  of  Richard  Koe,  by  one  Nathaniel  Dominy,  for  a 
penalty.  The  only  papers  in  the  case  were  the  following  writ  and 
the  return  of  the  respondent  thereto: 

"  The  people  of  the  State  of  N"ew  York,  to  Brinley  D.  Sleight, 
Esq.,  one  of  the  justices  of  the  peace  of  the  county  of  Suffolk, 
greeting:  Whereas,  in  a  certain  cause  lately  pending  in  our  court 
held  before  you,  wherein  Nathaniel  Dominy  was  plaintiff  and 
(George  W.  Hallock,  by  the  name  of  Bichard  Boe,  was  defendant, 
of  a  plea  for  a  penalty,  judgment  has  been  given  by  you  in  our 
said  court  against  the  said  George  W.  Hallock,  as  it  is  said,  and 
we  being  willing,  for  certain  causes,  to  be  certified  of  the  same,  and 
of  the  proceedings  therein,  do  therefore  command  you  that  the 
said  proceedings  and  judgments,  with  the  process,  pleadings  and 
an  other  things  touching  the  same,  in  as  full  and  ample  a  manner 
as  the  same  remain  before  you,  distinctly  and  plainly  under  your  seal, 
you  send  to  our  justices  of  our  supreme  court,  at  the  coujrt-house  in 
BiTerhead,  in  Suffolk  county,  on  the  4th  Monday  of  April  next, 
together  with  this  writ,  so  that  our  said  Supreme  Court  may  further 
to  be  done  therein  what  of  right  ought  to  be  done. 

'' Witness,  Abraham  B.  Tappen,  Esq.,  justice  of  our  said 
[l.  8.]      Supreme  Court,  at  the  court-house  in  the  city  oi 
Brooklyn,  the  18th  day  of  March,  1874. 

'^Geobgx  C.  Campbell,  Cl&rk.'' 

Such  other  facts  as  are  of  importance  appear  in  the  opinion. 
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George  Miller^  for  relator,  cited  People  v.  Fuller,  40  How.  35; 
People  V.  Wheeler,  21  N.  Y.  82;  4  Wait's  Dig.  186;  8  Abb.  Dig.  132. 

Geo.  W,  Whitaher,  for  respondent. 

Talgott,  J.  This  proceeding  is  an  attempt  to  reriew  the  judg- 
ment rendered  in  a  justice's  court  by  means  of  a  common-law  cer- 
tiorari. The  certiorari  appears  to  have  been  issued  without  any 
application  for  the  same,  or  any  allowance  by  the  court,  but  merely 
at  the  option  of  the  attorney  of  the  party  against  whom  judgment 
was  rendered  in  the  justice's  court,  and  for  the  reason  that  the 
time  for  appealing  has  expired.  The  writ  must  be  quashed.  It  is 
expressly  provided  by  law  that  the  only  mode  of  reviewing  such 
judgments  is  by  appeal,  as  provided  in  chapter  5th  of  the  Code  of 
Procedure.    Code,  §  351. 

The  certiorari  is  quashed  with  costs  against  the  relator. 

Writ  qucuhed* 


Dickinson  v.  Vakdeepobl. 

N<mi<nnder  of  parties  —  mwt  be  pleaded. 

In  fm  action  by  one  member  of  a  firm  for  injuries  done  to  firm  property  neither 
the  complaint  nor  the  answer  showed  a  nonjoinder  of  parties.  Held,  that 
the  dismissal  of  the  complaint  for  nonjoinder  was  error. 

Where  a  defense  of  nonjoinder  of  parties  plaintiff  exists,  and  is  not  disdosed 
by  tke  complaint,  it  must  be  set  forth  in  the  answer. 

.Motion  by  plaintiff  for  a  new  trial  upon  an  exception  ordered  to 
be  heard  iii  the  first  instance  at  the  general  term. 

The  action  was  brought  in  Kings  county  by  John  Dickinson 
against  Ellen  Vanderpoel  and  another  to  recover  for  damages  done 
to  goods  belonging  to  plaintiff  by  the  heat  of  a  steam  boiler  erected 
and  maintained  by  defendants.  The  complaint  alleged  that  the 
goods  were  the  property  of  plaintiff.  This  was  not  denied  by  the 
answer.  The  evidence  in  behalf  of  plaintiff  at  the  trial  showed 
that  the  goods  were  the  property  of  the  firm  of  Dickinson  &  Co., 
composed  of  plaintiff  and  one  Frederick  Dunscomb.  The  court 
thereupon,  upon  motion  of  defendant,  dismissed  the  complaint. 
Such  other  facts  as  are  material  appear  in  the  opinion. 
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C.  C.  Wust  and  James  L.  Campbell,  for  plaintiff. 

Tracy  £  Tallmadge,  for  defendants,  cited  SecorY,  Keller,  4Duer, 
416,  419;  Freeman  v.  Fulton  Fire  Ins.  Co.,  14  Abb.  407;  1  Ohitty 
PL,  14,  22. 

Talcott,  J.  This  is  an  action  brought  by  the  plaintiff,  who 
was,  in  form  at  least,  the  sole  lessee  of  certain  premises,  to  recoyer 
damages  against  the  lessors  for  placing  a  steam  boiler  under  the 
premises  leased  to  the  plaintiff,  whereby,  as  alleged,  the  plaintiff's 
goods  in  the  store  above  were  injured  and  damaged  by  excessive 
heat  It  appeared  on  the  trial  that  the  plaintiff  had  a  partner  in 
the  business.  The  nonjoinder  of  such  partner  was  not  in  any  man- 
ner disclosed  by  either  the  complaint  or  answer.  The  rule  seems 
to  be  well  settled  that  when  the  defense  of  nonjoinder  of  parties 
plaintiff  exists,  and  is  not  disclosed  by  the  complaint,  it  must  be 
brought  forward  in  the  answer.  Bank  of  Havana  v.  Magee,  20  N". 
Y.  602;  opinion  of  Comstock,  J.;  ZdbrisJcie  v.  Smith,  13  N.  Y. 
322;  Code,  §§  147,  148.  The  judge  at  the  trial  dismissed  the 
complaint  upon  the  ground  of  the  nonjoinder  of  the  partner.  This 
was  erroneous  whether  the  plaintiff  would  have  been  able  to  main* 
tain  the  action  in  his  sole  name  or  not,  if  all  the  facts  had  been 
pleaded. 

This  is  a  motion  for  a  new  trial,  the  exception  having  been  sent 
to  the  general  term  in  the  first  instance. 

A  new  trial  is  ordered,  costs  to  abide  the  event. 

New  trial  ordered. 


TiFPANY  V.  BOWEBMAlJr. 

BuipflefiMntdl  eamplaint  —  deferent  emue  of  aeHcn — elaim  acquired  after  can^ 

meneement  of  sttit. 

In  an  action  against  6.  and  S.,  plaintiff,  in  his  complaint,  alleged  that  he  had 
employed  S.  to  purchase  some  lands  belonging  to  D.  for  $10,000 ;  that  there- 
after 8.,  for  the  purpose  of  injuring  plaintiff,  procured  the  lands  to  be  pur- 
chased bj  and  conveyed  to  B.,  who  knew  of  the  employment,  etc.,  of  S.,  for 
$9,000,  and  asked  that  the  conveyance  to  B.  be  declared  to  be  for  the  benefit 
of  plaintiff,  etc    The  action  was  refered  and  tried,  and  the  referee  gave 

Vol.  V,  N.  T.  Rep.  —  22 
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notice  that  he  had  decided  in  favor  of  defendant.  Before  the  report  was 
filed,  plaintiff  asked  to  be  allowed  to  serve  a  supplemental  complaint  setting 
forth  that  S.  was,  at  the  time  of  the  conveyance,  employed  by  D.  to  sell  the 
lands  for  the  best  price ;  that  8.  did  not  inform  D.  of  plaintiff's  ofibr,  but 
procured  the  sale  to  B.  at  a  lees  sum ;  that  B.  htid  notice  of  the  facts,  and 
that  plaintiff  had  acquired  the  interest  of  D.  in  the  cause  of  fiction  for  these 
facts  against  B.  and  S.,  after  the  case  had  been  submitted  to  the  referee, 
and  asked  that  the  conveyance  be  adjudged  to  be  in  fraud  of  the  rights  of 
D.  Held,  that  such  complaint  was  not  allowable. 
A  supplemental  compliant  nlust  be  consistent  with  and  in  aid  of  the  case 
made  by  the  original  oomplaint.  A  new  and  substantive  cause  of  action 
cannot  be  set  up,  more  especially  one  to  which  plAintiff  was  not  entitled  when 
he  commenced  the  action. 

m 

Appeal  by  defendant  from  an  order  at  the  special  term  granting 
leave  to  plaintiff  to  serve  a  supplemental  complaint. 

The  action  was  brought  in  Westchester  county  by  Charles  L.  Tif- 
fany against  Henry  A.  Bowerman^  Thomas  H.  Stout  and  another, 
to  have  a  conveyance  made  to  defendant  Bowerman  and  another 
adjudged  to  be  for  the  benefit  of  the  plaintiff,  and  other  relief.  The 
material  facts  fully  appear  in  the  opinion. 

Edmund  Coffin,  Jr.,  for  appellants. 

Therasson  <&  Bryan  and  Abel  Crook,  for  respondent,  qited  Sage 
V.  Moaher,  17  How.  367;  Hashrouck  v.  8hu$ter,  4  Barb.  285;  Cand- 
ler V.  Fettit,  1  Paige  168;  Radley  v.  Houghtaiing,  4  How.  251;  Med- 
bury  V.  Swan,  46  N.  Y,  200. 

Talcott,  J.  This  is  an  appeal  from  an  order  authorizing  the 
plaintiff  to  file  a  supplemental  complaint.  The  alleged  cause  of 
action  upon  which  the  suit  was  commenced  was  in  substance  as 
follows:  That  the  plaintiff  is  the  owner  of  a  country  seat  in  the  vil- 
lage of  Irvington,  on  the  Hudson  river,  comprising  about  forty  acres 
of  land;  that  adjoining  the  plaintiff's  country  seat  is  a  parcel  of  land 
of  about  three  acres,  formerly  belonging  to  the  estate  of  one  Dun- 
ham; that  the  defendant,  Thomas  H.  Stout,  is  a  real  estate  broker 
at  Irvington,  and  that  the  plaintiff,  about  August  1,  1871,  em- 
ployed Stout  to  purchase  the  three  acres;  that  Stout  accepted  the 
employment  and  agreed  that  he  would  do  his  best  to  effect  a  sale 
of  the  three  acres  to  the  plaintiff,  and  agreed  that  he  would  keep 
the  plaintiff  advised  of  his  negotiations  on  the  subject,  and  that  the 
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plaintiff  infonned  Stout  that  he^  the  plaintiff^  was  willing  to  pa; 
tlOyOOO  for  the  three  aci'es,  and  that  the  plaintiff  confided 
in  Stout  to  look  after  his  interests  in  the  matter^  and  did  nofc 
attempt  to  make  the  purchase  himself  or  through  some  other  agent, 
as  he  otherwise  would  have  done;  that  instead  of  acting  for  the 
plaintiff,  Stout  negotiated  and  effected  a  sale  of  the  three  acres  from 
the  Dunham  estate  to  the  defendants,  the  Bowermans,  for  the  price 
of  t9,000,  and  that  the  three  acres  has  been  conyejed  to  the 
Bowermans  by  the  parties  representing  the  Dunham  estate; 
that,  at  the  time  of  the  purchase  by  and  conveyance  to  the 
Bowermans,  they  had  notice  of  all  the  previously  alleged  facts,  and 
fraudulently  combined  and  colluded  with  Stout  to  prevent  the 
plaintiff  from  purchasing  the  three  acres,  and  to  get  it  into 
their  own  hands,  to  use  or  dispose  of  it  to  the  prejudice  of  the 
plaintiff  or  to  threaten  so  to  do,  and  they  have  advertised  the  said 
three  acres  for  sale  in  small  lots  and  intend  so  to  sell  the  same,  by 
which,  if  carried  out,  the  plaintiff  claims  he  will  be  prejudiced  and 
injured  as  the  owner  of  the  countiy  seat  and  forty  acres.  That  the 
plaintiff  has  tendered  to  the  Bowermans  the  sum  of  110,000,  and 
demanded  that  they  should  convey  to  him  the  three  acres,  but  that 
they  refuse  so  to  do,  and  that  he  believes  Stout  is  interested  with 
the  Bowermans  in  the  purchase  of  the  three  acres,  and  entitled  to 
a  share  of  the  profits  which  may  be  realized  on  a  sale  thereof,  Miu 
he  asks  that  the  Bowermans  shall  be  adjudged  to  have  purchased 
and  taken  the  conveyance  of  the  three  acres  for  the  account  and 
benefit  of  the  plaintiff,  and  shall,  by  the  order  of  the  court,  be 
compelled  to  convey  the  same  to  the  plaintiff  on  receipt  of  the 
amount  they  paid  with  interest  and  expenses.  The  defendants  in 
their  answers  allege  the  title  of  the  Bowermans  and  generally  deny 
the  allegations  of  the  complaint. 

The  action  was  referred  to  a  referee  to  hear,  try  and  determine;  a 
long  trial  was  had  and  the  plaintiff  rested  his  case.  Thereupon  an 
argument  was  had  on  a  motion  by  the  defendants  to  dismiss  the 
complaint.  The  referee  took  the  matter  into  consideration,  and 
has  since  notified  the  defendants'  counsel  that  he  has  decided  the 
case,  and  is  ready  to  make  a  report  dismissing  the  complaint,  though 
he  has  not  made  any  formal  report. 

It  seems  that  from  something  which  transpired  on  the  trial  the 
plaintiff  gained  the  information  or  the  impression  that  the  defen- 
dant Stout  had  been  employed  by  the  representatives  of  the  Dun- 
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ham  estate  to  sell  the  three  acres  for  the  best  price  he  could  get. 
That  Stout  did  not  inform  the  representatives  of  the  Dunham 
estate  that  the  plaintiff  was  desirous  of  making  the  purchase^  and 
would  give  more  than  the  price  at  which  they  sold  to  the  Bower- 
mans^  but  procured  the  Bowermans  to  purchase  at  the  less  sum. 
That  the  Bowermans  had  also  notice  of  these  facts,  and  acted  in 
collusion  with  Stout,  and  against  the  interests  of  the  Dunham 
estate  in  the  matter.  Wherefore,  as  the  plaintiff  claims,  the  rep- 
resentatives of  the  Dunham  estate  had  a  good  cause  of  action  against 
the  defendants  to  annul  and  set  aside  the  conveyance  of  the  three 
acres,  and  the  plaintiff  says  that  on  the  20th  of  April,  1874,  (after 
the  trial  of  the  action  originally  commenced  by  him,  and  after  its 
submission  to  the  referee)  he  obtained  a  conveyance  from  the  rep- 
resentative of  the  Dunham  estate  of  the  three  acres  in  question, 
with  all  their  rights  and  equities,  and  with  the  right  to  be  subro- 
gated thereto,  and  he  thereupon  made  a  motion  for  leave  to  file  a 
supplemental  complaint  setting  up  the  assignment  to  him  of  the 
cause  of  action  alleged  to  have  existed  in  behalf  of  the  representa- 
tives of  the  Dunham  estate  against  the  defendants,  growing  out  of 
the  facts  thus  alleged,  and  seeks  to  recover  in  this  action  as  the 
assignee  of  the  representatives  of  the  Dunham  estate. 

It  seems  only  necessary  to  state  the  facts  in  order  to  show  that 
the  motion  for  leave  to  file  this  supplemental  complaint  for  such  a 
purpose  ahouJd  have  been  at  once  denied.  A  supplemental  com- 
plaint must  be  consistent  with  and  in  aid  of  the  case  made  by  the 
original  complaint.  A  new  and  substantive  cause  of  action  cannot 
be  set  up  by  way  of  supplemental  complaint,  as  a  ground  of  re- 
covery, more  especially  a  cause  of  action  to  which  the  plaintiff  was 
not  entitled  when  he  commenced  the  action.  The  plaintiff,  in 
order  to  be  entitled  to  a  judgment,  must  have  the  right  to  recover 
at  the  time  when  he  commences  his  suit.  To  permit  a  plaintiff, 
after  the  defendant  has  been  exposed  to  the  annoyance  and  expense 
of  defending  himself  against  an  unfounded  claim,  to  bring  in  an 
entirely  new  claim  not  existing  in  his  behalf  when  the  action  was 
commenced,  and  by  way  of  supplemental  complaint  to  set  it  up  as  a 
ground  of  recovery  in  the  original  action,  would  be  extremely  un- 
just and  absurd. 

The  order  appealed  from  is  reversed  with  910  costs. 

Order  reversed. 
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Highway — lands  laid  otU  into  lots  and  streets — rigM  of  grarUee  of  lot  in  street 

— Reservation  in  deed. 

Where  the  owner  of  land  Burveje,  maps  and  lays  out  each  land  into  lots, 
numbering  them  with  streets  designated,  named  and  put  down  on  the  map 
as  between  him  and  the  grantee  of  a  lot  bounded  on  one  of  the  designated 
streets,  his  conveyance  is  per  se  a  dedication  of  the  street  to  the  use  of  his 
grantee  as  a  street. 

Defendant  oonyeyed  to  plaintififb  certain  lots  laid  down  on  a  map  as  fronting 
on  J.  street,  which  was  laid  out  on  the  map.  At  the  time  of  the  conveyance  a 
bam  belonging  to  defendant  extended  across  and  obstructed  one  end  of  J. 
street.  Subsequently  defendant  conveyed  to  one  of  plaintiffs  a  part  of  a 
lot  partly  covered  by  the  bam,  reserving  the  right  to  the  use  of  the  part  cov- 
ered by  the  ba^n  while  it  remained.  Held,  not  to  affect  the  right  of  plain, 
tiffs  to  the  street  acquired  under  the  first-mentioned  deed. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiffs  in 
an  action  tried  by  the  court  without  a  jury. 

The  action  was  brought  in  Orange  county  by  John  S.  Taylor  and 
Isaac  Taylor  against  Thomas  Hepper^  to  compel  defendant  to  re- 
move a  bam.  The  circumstances  were  these:  In  the  early  part  of 
1868  the  defendant  was  the  owner  of  certain  lands  situated  in  the 
village  of  Walden^  in  said  county.  With  a  view  to  make  such  lands 
more  valuable^  he  employed  a  surveyor  who  laid  out  the  same  into 
village  lots  with  streets  and  avenues,  and  made  a  map  of  the  same 
wherein  the  lots  were  designated  by  numbers  and  the  streets  by 
names.  One  of  the  streets,  which  was  subsequently  named  John 
street,  was  laid  out  and  mapped  as  running  from  what  was  named 
Orange  avenue  eastward  to  a  street  named  Hepper  street.  At  the 
west  end  of  John  street  stood  a  bam  belonging  to  defendant,  extend- 
ing completely  across  the  street  and  cutting  off  communication  in 
that  direction  with  Orange  street.  After  the  lands  were  so  laid  out 
defendant  agreed  to  sell  to  plaintiffs  and  one  Barlow  (whose  interest 
plaintiffs  acquired  before  the  commencement  of  this  action)  several 
of  the  lots,  by  a  written  contract,  wherein  the  lots  were  described  by 
the  numbers  designated  on  the  map.  The  deed  provided  that  where 
any  of  the  lots  joined  a  street  the  line  was  to  extend  to  the  center 
of  the  street.  Some  of  the  lots  were  situate  on  John  street,  and 
some  on  the  other  streets. 
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It  was  shown  that^  at  the  time  of  making  the  contract  of  sale, 
the  defendant,  as  an  inducement  to  plaintifb  to  purchase,  prom- 
ised to  remove  the  bam  within  a  reasonable  time. 

The  lots  contracted  to  be  sold,  with  the  exception  of  a  part  of  a 
lot  described  as  No.  29,  l^ere  conveyed  in  accordance  with  the  con- 
tract of  sale  by  a  warranty  deed  to  plaintiffs  and  said  Barlow. 

The  part  of  the  lot  l{o.  29  not  conveyed  by  this  deed,  was,  in  pur- 
suance of  an  agr^ment  between  the  parties,  conveyed  by  a  deed 
dated  a  few  days  later  to  plaintiff,  John  S.  Taylor.  This  deed  con- 
tained this  provision:  ^^The  parties  of  the  first  part  reserving  for 
their  own  use  twelve  feet  six  inches  along  the  south  side  of  said  lot 
as  long  as  the  bam  stands  there,  and  if  the  bam  is  removed  the 
line  to  be  the  center  of  said  street." 

Defendant  did  not  remove  the  bam  within  a  reasonable  time,  but 
the  same  remained  an  obstruction  to  the  street. 

The  court  decided  in  favor  of  the  plaintiffs,  granting  the  relief 
sought  for. 

Oassedy  £  Brawny  for  appellants.  The  reservation  in  the  deed 
to  John  S.  Taylor  operated  as  an  implied  covenant,  on  the  part  of 
the  plaintiffs,  that  the  bam  should  be  allowed  to  remain  until 
defendant  chose  to  remove  it.  Case  v.  HaigM,  3  Wend.  632;  Pro- 
vost V.  Calder,  2  id.  517.  Also  cited  Holdane  v.  Trustees  of  Cold 
Spring,  21  N.  Y.  474;  Badeau  v.  Mead^  14  Barb.  328;  Fonda  y. 
Borst,  2  Keyes,  48. 

B.  R.  Champion,  for  respondent. 

Talcott,  J.  We  think  this  action  was  correctly  decided  on  the 
merits  by  the  justice  before  whom  it  was  tried.  We  understand 
the  law  to  be  well  settled  as  stated  in  the  opinion  of  Weight,  J., 
in  Fonda  v.  Borst,  2  Keyes,  48,  as  follows:  "When  the  proprietor 
of  lands  surveys,  maps  and  lays  out  such  lands  into  lots,  numbering 
them  with  streets  designated,  named  and  put  down  on  the  map,  as 
between  him  and  a  grantee  of  a  lot  bounded  on  one  of  the  designated 
streets,  his  conveyance  is  per  se  a  dedication  of  the  street  to  the  use 
of  his  grantee  as  a  street.  As  between  the  grantor  and  grantee  it  is 
a  street,  which  the  latter  has  a  right  to  use  as  such  as  soon  as  th6 
conveyance  is  made  to  him. 

"By  force  of  the  grant  an  easement  is  attached  to  the  land 
granted,  which  thereby  becomes  an  appurtenant,  viz.,  a  right  of 
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way  on  and  oyer  the  strip  designated  as  a  street  for  the  use  of  the 
lot  conveyed." 

The  role  thus  clearly  and  tersely  stated  fully  covers  and  applies 
to  this  case.  It  is  true  the  majority  of  the  court  did  not  coincide 
with  Judge  Wbioht  as  to  the  application  of  the  principles  stated 
hy  him  to  the  case  then  under  consideration,  but  that  case  {Fonda 
T.  Borst)  was  decided  upon  its  peculiar  facts,  which  the  majority 
of  the  court  apparently  held  toolkit  out  of  the  well-settled  general 
rule,  and  the  fact  that  the  case  does  not  appear  among  the  author- 
ised reports  of  the  court  of  appeals,  affords  evidence  that  the  case 
was  understood  by  the  court  to  have  been  decided  on  its  peculiar 
circumstances,  and  not  to  afford  a  general  rule  of  law  as  authority 
in  other  cases  not  precisely  resembling  that  case  in  all  its  facts. 

The  fact  that  in  the  conveyance  of  lot  twenty-nine  to  John  S. 
Taylor,  one  of  the  grantees  of  the  other,  a  reference  was  made  to 
the  bam  obstructing  John  street,  and  reserving  the  use  of  a  part  of 
lot  twenty-nine  *^  as  long  as  the  bam  stands  there,"  even  if  it  is  to 
be  construed  as  an  implied  consent  that  the  bam  may  stand  there 
for  an  indefinite  period,  can  only  apply  to  and  abridge  the  rights 
which  the  grantee  got  under  the  conveyance  of  lot  twenty-nine.  It 
does  not  purport  to  be,  and  cannot  operate  as,  any  reservation  of,  or 
limitation  upon,  the  rights  acquired  under  previous  deeds  of  the 
other  lots. 

The  proof  of  the  parol  promise  by  the  grantor  to  remove  the  bam 
in  a  reasonable  time  does  not  operate  to  add  any  thing  to  the 
effect  of  the  deed,  or  in  any  manner  change  its  opemtion.  The 
fact  of  such  a  promise  and  its  non  performance  only  went  to  show 
the  propriety  and  necessity  of  commencing  this  ^tion  in  equity, 
and  might  have  affected  the  question  of  oosts,  which  were  in  the 
discretion  of  the  court.  ' 

The  judgment  is  affirmed  with  costs  of  the  appeal. 

Judgment  affirmed. 
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AeUon — in  relation  to  elaims  to  real  property  — form  of —  section  449  of  Code  does 
not  abrogate  provisions  of  Bevised  Statutes — estcOe  required  to  maintain  — 
allegations  and  proof— When  action  commenced. 

The  provision  of  section  449  of  the  G^de  in  relation  to  the  determination  of 
claims  to  real  property,  does  not  abrogate  or  repeal  the  provisions  of  the 
Revised  Statutes  relating  to  the  same  subject ;  but  when  an  action  is  com. 
menced  for  that  purpose,  no  regard  is  to  be  had  to  the  forms  of  proceedings 
prescribed  bj  the  Revised  Statutes,  and  a  party  resorting  to  the  action  sub- 
jects himself  to  all  the  rules  of  pleading  and  proceeding,  incident  to  other 
actions,  and  must  make  and  sustain  all  allegations  essential  to  his  cause  of 
action. 

In  such  an  action  it  is  essential  that  the  plaintiff  should  claim,  and  it  is  mater- 
ial he  should  have  an  estate  in  fee  for  life  or  for  a  term  of  years  not  less 
than  ten  and  where  no  such  fact  was  found  and  the  answer  alleged  that 
plaintiff  was  not  the  owner  nor  in  possession  of  the  premises  in  question, 
held  that  the  complaint  should  be  dismissed. 

The  filing  of  a  summons  and  complaint  is  the  commencement  of  an  action  in 
relation  to  real  estate,  only  for  the  purpose  of  operating  as  constructive 
notice  to  purchasers,  etc.,  from  the  defendant,  and  for  no  other  purpose. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff  upon 
a  trial  by  the  court. 

The  action  was  brought  in  Kings  county  by  Stephen  Haynes 
against  Horatio  G.  Onderdonk,  to  determine  a  claim  by  defendant 
to  certain  real  property  belonging  to,  and  in  possession  of  plaintiff. 
The  complaint  alleged  that  the  plaintiff  had  -been  in  actual  pos- 
session of  the  premises  under  a  deed  from  a  former  owner  for  more 
than  three  years  before  the  commencement  of  the  action  ^^  that  the 
defendant  unjustly  claims  title  to  said  premises,  or  some  part  there- 
of, for  a  term  of  years,  not  less  than  ten,  or  some  other  estate  of 
inheritance  or  freehold  therein."  The  plaintiff  asked  judgment 
that  the  defendant  and  all  persons  claiming  under  him  by  title  ac- 
cruing subsequent  to  the  commencement  of  the  action  ^'be  forever 
barred  from  all  claim  to  any  estate  of  inheritance  of  freehold,"  etc., 
to  said  premises. 

The  defendant,  in  his  answer,  alleged  '^that  he  has  not  and  does 
not  claim  to  have  any  title  to  the  lands  mentioned  in  the  com- 
plaint ;  that  he  has  no  interest  therein  or  claim  thereon,  other 
than   such  as  is   founded   upon    or  created  by   the   certificates 
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and  sales  hereinafter  mentioned;  that  whatever  interest  in  or 
claim  or  lien  upon  said  lands  he  has  or  may  have  is  not 
an  estate  in  fee,  or  for  lif e,  or  for  a  term  of  years,  in  possession^ 
reyersion,  or  remainder ;  and  that  the  same  is  not  a  claim  to  lands 
within  part  3,  chapter  5,  title  2,  of  the  Bevised  Statutes,  entitled, 
'  Proceedings  to  compel  the  determination  of  claims  to  real  prop- 
erty; ' "  that  he  was  the  holder  of  certain  certificates  of  sale  of  the 
premises  in  question  for  the  non-payment  of  taxes  executed  by  the 
collector  of  taxes  and  assessments  of  the  city  of  Brooklyn ;  each  of 
said  certificates  being  for  the  sale  of  said  premises  for  the  term  of 
about  a  thousand  years ;  ^^that  the  said  premises  have  never  been 
conveyed  to  him;"  that  the  certificates  were  a  mere  lien  on  the 
premises,  and  ^^  that  at  the  time  of  the  commencement  of  this  action 
the  plaintiff  was  not  the  owner  of  the  property  described  in  the  com- 
plaint,  and  was  not  in  possession  claiming  an  estate  in  fee  for  life 
or  for  a  term  of  years." 
Such  other  facts  as  are  material  sufficiently  appear  in  the  opinion. 

£sek  Cowen^  tor  appellant. 

Morris  £  PearsaU  and  D.  P.  Barnard,  for  respondent,  cited  as 
to  the  estate  of  the  defendant  Jackson  v.  Bull,  1  Johns.  Gas.  81 
Heath  v.  Boss,  12  Johns.  140 ;  Jackson  v.  Dickenson,  15  id.  309 
Jackson  v.  Bamsay,  3  Cow.  75 ;  Van  Alstine  v.  Wimple,  5  id.  162 
Everison  v.  Sawyer,  2  Wend.  507;  Elock  v.  Cronkhite,  1  Hill,  107 
Bailway  Co.  v.  Prescott,  16  WalL  603 ;  Stark  v.  Starrs,  6  id.  402. 

Talcott,  J.  This  is  an  action  commenced  under  the  449th  sec- 
tion of  the  Code,  for  the  determination  of  claims  to  real  property. 
The  provisions  of  the  section  are  in  substance  that  cases  falling 
within  the  provisions  of  the  Bevised  Statutes  on  this  subject  may 
be  prosecuted  by  action  under  the  Code  without  regard  to  the  forms 
of  proceeding  prescribed  by  the  Revised  Statutes.  This  remedy, 
as  is  held  in  Burnham  v.  Onderdonk,  41  K".  Y.  426,  does  not  at  931 
abrogate  or  repeal  the  provisions  of  the  Bevised  Statutes  relating  to 
proceedings  to  compel  the  determination  of  claims  to  real  property, 
in  the  manner  and  form  thepein  prescribed,  but  merely  affords 
another  cumulative  remedy.  When  an  action  is  commenced  for 
such  a  purpose,  no  regard  is  to  be  had  to  the  forms  of  proceedings 
prescribed  by  the  Bevised  Statutes  for  bbtaining  relief  in  similar 

Vol.  V,  N.  T.  Rbp.  —  23 


178  SECOND  DEPABTMENT, 

Hajnes  v.  Onderdonk. 

cases.  This  is  expressly  so  declared  by  the  section  of  the  Code 
{§  449),  which  authorizes  an  action  in  such  a  case.  It  seems,  there- 
fore, inevitably  to  follow  that  when  the  party  resorts  to  an  action 
in  such  a  case,  he  subjects  himself  to  all  the  rules  of  pleading  and 
proceeding  which  are  incident  to  other  actions,  and  is  under  the 
necessity  of  ;naking  and  sustaining  such  allegations  as  are  essential 
to  the  existence  of  his  cause  of  action  as  in  other  cases,  and  that  all 
or  any  of  the  facts  which  are  requisite  to  enable  him  to  commence 
and  maintain  the  action,  may  be  traversed  and  denied  by  the  defend- 
ant, and  will  thereupon  become  material  issues  in  the  case.  Such 
seems  to  have  been  the  construction  which  the  courts  have  put  upon 
the  449th  section;  as  is  held  amongst  other  cases  in  Peck  v.  Braum, 
26  How.  350,  and  in  the  very  recent  case  of  Austen  v.  Goodrich^ 
49  N.  Y.  266. 

This  action  is  brought  under  the  Oode.  In  it  the  plaintiff  seeks 
and  has  obtained  a  judgment  against  the  defendant,  barring  the 
defendant  and  all  persons  claiming  under  him,  by  title  accruing 
subsequent  to  the  commencement  of  this  action,  from  all  claim  to 
any  estate  of  inheritance,  or  freehold,  or  for  a  term  of  years  not  less 
than  ten,  in  possession,  reversion,  or  remainder  in  and  to  the  premi- 
ses described  in  the  complaint.  To  maintain  the  action  it  is  essen- 
tial that  the  plaintiff  should  claim  an  estate  in  the  premises  in  fee 
or  for  life,  or  by  the  amendment  of  1848,  **  for  a  term  of  years  not 
less  than  ten.''  And  whether  the  plaintiff  hath  such  an  estate  is 
material  Austen  v.  Ooodrich,  supra.  No  such  fact  is  found  in  this 
case,  and  the  existence  of  any  such  fact  at  the  commencement  of 
this  suit  was  conclusively  disproved  by  the  defendant  under  his 
answer  alleging  that  at  the  commencement  of  the  suit  the  plaintiff 
was  neither  the  owner  of  nor  in  possession  of  the  ^premises  in  ques- 
tion. We  think,  therefore,  that  the  complaint  should  have  been 
dismissed  with  costs,  as  in  other  actions  where  the  cause  of  action 
is  not  made  out  but  is  disproved.  Whatever  may  be  true  under  the 
provisions  of  the  Revised  Statutes  on  this  subject,  an  action  canjiot 
be  maintained  where  no  cause  of  action  exists. 

It  seems  that  the  plaintiff  caused  to  be  filed  a  copy  of  the  com- 
plaint and  summons  with  a  notice  of  the  pendency  of  the  action  on 
the  12th  day  of  August,  1869,  the  same  day  on  which  he  conveyed 
away  all  his  interest  in  the  premises,  and  .that,  it  would  seem  by  his 
testimony,  was  with  a  view  of  being  enabled  to  maintain  this  litiga- 
tion in  his  own  name  after  having  parted  with  his  interest.     But 
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the  filing  of  the  summons  and  complaint  was  not  the  commence- 
ment of  the  suit  for  this  purpose.  Section  13^  of  the  Code  declares 
that,  for  the  purpose  of  operating  as  constructive  notice  to  pur- 
chasers, eta,  from  the  defendant,  the  action  shall  be  deemed  pend- 
ing from  the  time  of  the  filing  of  the  notice.  For  other  purposes 
on  action  is  commenced  against  a  resident  defendant  when  the  sum- 
mons is  personally  served  or  delivered  to  an  of&oer  with  the  intent 
that  it  shall  be  actually  served. 

The  foregoing  views,  if  correct,  render  it  unnecessary  to  examine 
the  question  whether  the  lien  claimed  by  the  defendant  was  such  an 
estate  as  authorized  the  commencement  of  the  suit  against  him.  It 
is  possible  that  the  legislature  intended  to  authorize  the  litigation 
of  the  validiiy  of  tax  sales  under  the  provisions  of  the  act  in  rela- 
tion to  the  determination  of  claims  to  real  property,  but  before  we 
undertake  to  so  hold  the  question  must  be  necessarily  presented. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to 
abide  the  event 

Judgfneni  reversed  and  new  trial  ordered. 


BOYLSTOK  v.   WhESLEB. 

AeHen  —  in  rdatian  to  eloMm  to  real  property — form  of — Code,  §  449,  doee 
not  abrogate  provUione  of  Bevieed  Statutes — claim  of  dtfendant — Farmer 
recovery 

The  action  pibvided  hy  section  499  of  the  Code  for  the  determination  of  claima 
to  real  property  is  not  a  substitnte  for  proceedings  under  the  Revised  Stat- 
utes for  thai  purpose,  but  the  right  to  institute  those  proceedings  is  left 
unimpaired,  and  the  remedy  by  action  is  another  and  additional  remedy  to  he 
adopted  by  a  party  at  liis  election.  But  when  an  action  is  commenced  the 
forms  of  proceedings  under  the  Revised  Statutes  are  no  longer  to  be  re- 
garded, but  the  action  is  govenied  by  the  rules  applicable  to  other  actions, 
and  the  plaintiff  must  aver  and  prove  his  cause  of  action  as  in  other  cases. 

In  such  an  action  it  is  essential  that  plaintiff  should  allege  and  prove,  if  the 
allegation  is  denied,  that  defendant  unjustly  claims  title  to  the  premises  in 
question  in  fee  for  life  or  for  a  period  exceeding  ten  years. 

The  rule  tliat  no  party  should  be  twice  vexed  by  action  at  law  for  the  same 
cause,  held,  applicable  to  an  action  for  the  determination  of  claims  to  real 
estate. 
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Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff  in 
an  action  tried  by  the  court  without  a  jury. 

The  action  was  brought  ih  Kingg  county  by  Ann  J.  Boylston 
against  Andrew  S.  Wheeler  to  determine  an  alleged  claim  by 
defendant  to  certain  real  estate  owned  by  and  in  possession  of 
plaintiff.  The  complaint  alleged  among  other  things  ^^  that  plain- 
tiff has  a  right  to  the  premises  as  the  owner  thereof;  that  her 
estate  therein  is  in  fee/'  and  set  forth  the  source  of  title  ^'  that  the 
said  premises  now  are,  and  for  the  three  years  preceding  hereof, 
have  been  in  the  acl^ual  possession  of  the  plaintiff,  and  those  from 
whom  she  derives  title;  that  the  said  defendant  unjustly  claims 
title  to  said  premises  and  an  estate  therein  for  a  term  exceeding 
ten  years,  and  he  claims  the  possession  of  said  premises  for  such 
term.''  The  plaintiff  asked  judgment  that  defendant  be  barred 
from  all  claim  to  any  estate  therein,  etc. 

The  answer  denied  each  and  every  allegation  in  the  complaint, 
and  for  a  separate  defense  set  up  the  recovery  of  two  former  judg- 
ments for  the  same  cause  of  action,  and  for  a  further  defense  in 
bar  that  neither  plaintiff  nor  those  whose  estate  she  has  were  in 
actual  possession  for  three  whole  years  before  the«commencement  of 
the  action. 

The  claim  by  defendant  was  of  the  same  nature  as  that  in  the 
case  of  Haynes  v.  Onderdonky  at^e^  page  176,  viz.,  a  certificate  of 
sale  for  the  non-payment  of  water  rates.  Other  facts  sufficiently 
appear  in  the  opinion. 

A.  H.  <&  W.  B.  Osborn,  for  appellant. 

D.  P.  Barnard,  for  respondent,  cited  Overing  v.  Foots,  43  N. 
T.  290;  Walrod  y.  Ball,  9  Barb.  271;  People  v.  Arnold,  4  N.  Y. 
508;  (Gilbert  on  Tenures  (4th  ed.),  370;  Jackson  v.  Sellick,  8  Johns. 
267;  La  Frombais  v.  Jackson,  8  Cow.  617. 

Talgott,  J.  This  is  an  action  commenced  under  section  449  of 
the  Code  to  compel  the  determination  of  claims  to  real  property. 
It  is  settled,  as  we  understand  it,  that  such  an  action  is  not  a  sub- 
stitute for  procee4ings  under  the  Revised  Statutes,  but  that  the 
right  to  institute  those  proceedings  is  left  unimpaired  and  in  full 
force,  and  that  the  remedy  by  action  is  another  and  additional  or 
cumulative  remedy,  to  be  adopted  by  a  party  at  his  election.    Bum- 
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ham  V.  Onderdonh,  41  N.  Y.  425.  When  -the  party  avails  himseli 
of  the  right  to  commence  an  action,  in  snch  a  case  the  forms  of 
proceeding  under  the  Revised  Statutes  are  no  longer  to  be  regarded, 
and  in  no  respect  control  the  forms  of  pleading  or  the  proceedings 
in  the  action,  but  the  action  is  governed  by  the  rules  applicable  to 
other  actions.  The  plaintiff  must  aver  and  prove  his  cause  of  action 
as  in  other  cases,  and  all  allegations  essential  to  the  cause  of  action 
are  traversable  and  may  be  put  in  issue  by  the  pleadings.  Peck  v. 
Brawny  26  How.  350;  Austin  v.  Goodrich,  49  K.  Y.  266.  We  have 
so  held  in  the  case  of  Haynes  v.  Onderdonk,  anie  p.  176,  decided 
at  the  present  term  of  the  court. 

It  is  unquestionably  essential  to  the  maintenance  of  such  an  action 
that  the  plaintiff  should  allege,  and  prove,  if  theidlegationis  denied, 
that  the  defendant  unjustly  claims  title  to  the  premises  in  question, 
in  fee,  for  life,  or  for  a  period  ezceediilg  ten  years.  Accordingly 
the  complaint  in  this  action  alleges  that  the  defendant  unjustly 
claims  an  estate  in  the  premises  described  for  a  term  exceeding  ten 
years.  By  the  provisions  of  the  Code  an  answer  may  contain  a-gen- 
eral  or  specific  denial  of  each  material  allegation  in  the  complaint. 
Such  a  denial  is  contained  in  the  answer  in  this  case,  for  by  it,  the 
defendant,  amongst  other  things,  denies  each  and  every  allegation 
in  the  complaint  contained. 

This,  upon  the  principles  governing  actions,  threw  upon  the 
plaintiff  the  onus  of  establishing  that  the  defendant  made  some 
claim  to  an  estate  in  the  premises  or  some  part  thereof  for  a  term 
exceeding  ten  years.  Was  such  proof  made  P  Clearly  not.  The 
plaintiff  introduced  sundry  papers  referring  to  different  portions  of 
the  premises,  of  which  the  case  contains  a  specimen  showing  the 
form  of  each.    It  is  as  follows  : 

"Beookltn,  October  17,  1872. 

''  Please  take  notice  that  I  hold  certificate  of  sale  for  non-payment 
of  regular  water  rates  for  1869,  upon  property  on  the  south  side  of 
Flushing  avenue,  between  Nostrand  and  Marcy  avenues.  Re- 
corded in  the  office  of  the  Nassau  Water  Department,  in  Register 
8,  Nos.  2,502,  2,504,  and  2,505.  You  are  required  to  redeem  the 
same  within  the  time  allowed  by  law,  or  the  sale  will  become  abso- 
lute. 

"A.  S.  Whbelbb,  Purchaser,  377  Fulton  street,  directly  opposite 
the  city  hall,  room  No.  5  ;  office  hours  9  to  12  A.  M. 

"To  Mrs.  A.  J.  BoYLSTON.'* 
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Waiving  the  question  whether  this  notice,  if  shown  to  have  been 
given  by  the  defendauty  would  prove  the  fact  that  the  defendant 
did  claim  thereby  any  estate  in  the  premises  described,  or  any  part 
thereof  in  fee,  for  life,  or  for  a  term  not  less  than  ten  years,  it 
seems  to  be  clear  that  there  was  no  sufficient  evidence  that  the  de- 
fendant ever  gave  such  notice  or  had  any  knowledge  of  it.  This 
paper,  if  it  is  to  be  the  foundation  and  cause  of  an  action  against 
the  defendant,  especially  to  charge  him  with  setting  up  an  illegal 
and  unjustifiable  claim  to  the  estate  of  another  party,  should  be 
proved  to  have  emanated  from  the  defendant,  by  at  least  as  strong 
evidence  as  would  be  sufficient  to  charge  the  defendant  if  the  paper 
in  question  was  claimed  to  be  the  promissory  note,  or  other  con- 
tract of  the  defendant.  No  such  evidence  was  given.  No  attempt 
was  made  to  prove  the  genuineness  of  the  notice.  All  that  the 
witness  was  enabled  to  testify  on  the  subject  was,  that  the  papers 
appeared  to  be  papers  from  the  defendant's  place  of  business,  and 
that  he  presumed  that  they  came  from  the  office  of  the  defendant. 
This  testimony  or  its  equivalent  might  have  been  truthfully  given 
by  any  of  the  bystanders,  who  had  never  before  seen  or  heard  of  the 
defendant,  and  updn  a  simple  inspection  of  the  paper. 

When  we  consider  that  this  is  not  a  proceeding  under  the  Revised 
Statutes,  where  the  defendant  could  not  be  barred  of  any  title  or 
claim,  except  it  fell  precisely  within  the  statutory  description  of  the 
estate  which  it  is  necessary  the  defendant  should  claim,  in  order  to 
authorize  the  proceedings,  and  where  as  stated  by  Woodruff, 
J.,  in  Bumham  v.  Onderdonk,  supra,  if  the  estate  claimed  did 
not  fall  within  the  description,  the  proceeding  would  be  innocuous, 
but  that  the  judgment  sought  in  this  action  is  the  judgment  of  a 
court  of  general  jurisdiction,  to  take  cognizance,  not  only  of  adverse 
claims  to  real  estate,  but  of  clouds  upon  and  other  embarrassments 
affecting  the  title  to  lands,  and  that  the  parties  to  the  action  are 
conclusively  bound  by  the  judgment  until  it  is  reversed,  we  can-, 
not  but  feel  the  propriety  and  necessity  in  regard  not  only  to  plead- 
ing, but  evidence,  of  adhering  to  the  well-settled  rules  applicable 
to  actions  at  law.  And  we  are  of  the  opinion  that  the  plaintiff 
gave  no  evidence,  that  the  defendant  made  any  claim  to  an  estate 
in  fee,  or  for  life,  or  for  a  term  not  less  than  ten  years,  in  the 
premises  in  question,  sufficient  to  put  the  defendant  upon  proof  of 
his  title,  and  that  the  exception  of  the  defendant  on  that  ground 
was  well  taken. 
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We  do  not  see  what  the  former  jadgments  had  to  do  with  this 
case,  except  as  they  established  the  title  and  possession  of  the  plain- 
tiff at  the  time  of  the  recovery  thereof.  If  it  be  true  that  the 
claim  of  title  by  the  defendant,  is  the  same  claim  of  title  litigated 
in  the  former  suits,  as  to  which  the  case  is  not  precisely  intelligible 
to  ns,  it  would  seem  to  be  clear  that  no  other  action  can  be  main- 
tained against  the  defendant  for  the  same  cause.  As  to  the  cause 
of  action  upon  which  the  former  recoyery  was  had  transit  in  rem 
judieaienu  And  there  seems  to  be  no  reason  why  the  general  rule 
that  no  party  should  be  twice  yexed  by  action  at  law  for  the  same 
cause  should  not  apply  to  the  cause  of  action  claimed  by  the  plain- 
tiff as  well  as  any  other. 

Entertaining  the  foregoing  views  which  render  a  new  trial  in  this 
case  unavoidable,  and  learning,  from  the  briefs  of  the  counsel,  that 
the  former  actions  between  these  parties  are  pending  and  undeter- 
mined in  the  court  of  appeals,  in  view  of  the  probability  of  their 
determination  by  the  court  of  last  resort,  before  a  new  trial  in  this 
case  will  take  place,  we  avoid  the  discussion  of  the  question, 
whether  the  purchase  of  property  at  a  tax-sale,  and  the  holding 
merely  of  the  scrip  therefor,  and  giving  the  usual  notice  to  redeem, 
is  such  a  claim  of  an  estate  as  is  actionable  under  the  law. 

The  judgment  is  reversed  and  a  new  trial  ordered,  costs  to  abide 
the  event. 

Judgment  reversed  and  new  trial  ordered. 


Jakes  t.  HAMiLioif* 

Sale  —  ofeorperate  etock  —  vihat  is  —  Tender, 

Defendant  gave  plaintiff  hie  note  for  the  pnrchaae  price  of  some  railroad  stodk, 
plaintiff  giving  back  a  bill  of  sale,  in  which  it  was  recited  that  the  stock  had 
been  transferred  to  defendant  but  that  plaintiff  was  to  hold  the  same  for  the 
pajment  of  the  note,  and  that  plaintiff  would  deUver  the  stock,  specifying 
the  particular  certificates,  upon  such  payment.  In  an  action  on  the  note, 
hdd,  that  the  transaction  was  a  sale  and  not  an  executory  agreement,  and 
plaintiff  was  not  bound  to  tender  the  stock  or  make  any  formal  transfer 
thereof  on  the  books  of  the  railroad  company  until  payment  or  tender  thereof 
by  defendant. 
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Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff  entered 
npon  the  yerdict  of  a  jury. 

The  action  was  brought  in  Kings  county  by  Lewis  W.  James 
against  Henry  Hamilton^  upon  a  promissory  note  for  $4^750.  The 
note  was  given  by  defendant  to  plaintiff  in  payment  of  certain  shares 
of  railroad  stock  sold  by  plaintiff  to  defendant.  At  the  time  the 
note  was  given  plaintiff  gave  back  to  defendant  the  following 
vniting: 

"  WiLLIAMSBURGH,  Nov.  1,  1870. 

*'I  do  hereby  agree  to  deliver  to  Henry  Hamilton^  of  Brooklyn, 
E.  D.y  five  hundred  shares,  as  follows: 

"  Certificate  No.  160  for  100  shares, 
«  «     197   «   100      « 

€t  i€        149      «      100  €€ 

"  "     169    "   200      " 

of  the  Grand  Street  and  Newtown  R.  R.  Company,  of  Brooklyn,  E. 
D.,  upon  the  payment  of  a  certain  note  of  the  said  H.  Hamilton, 
dated  November  1st,  for  four  thousand,  seven  hundred  and  fifty 
dollars  ($4,750),  the  said  stock  having  been  this  day  iransf erred  to 
the  said  Hamilton,  and  to  be  held  by  me  for  the  payment  of  said 
note.  Lewis  W.  Jambs." 

The  note  not  being  paid  at  maturity,  this  action  was  brought. 
The  answer  alleged  and  it  appeared  on  the  trial  that  the  stock  had 
not  been  transferred  on  the  transfer  books  of  the  railroad  company 
to  defendant,  and  the  answer  also  alleged  that  no  tender  of  the 
certificates  of  stock  had  ever  been  made  to  defendant,  and  defend- 
ant offered  to  show  this  fact  at  the  trial,  but  upon  plaintiff 's  objec- 
tion was  not  allowed  to  do  so.  The  answer  also  alleged  that 
defendant  had  been  always  ready  and  willing  to  accept  such  certifi- 
cates of  stock,  etc 

Dailey  <&  Perry,  for  appellant,  cited  Kelley  v.  Upton,  6  Duer, 
386;  Tipton  v.  Feitner,  20  N.  Y.,  423;  Parker  v.  ParmOe,  20 
Johns.  130  ;  Johnson  v.  Wygant,  11  Wend.  48;  Williams  v.  Hedley, 
3  Den.  363 ;  Sherman  v.  White,  1  How.  (Ct.  Ap.  Oas.)  29. 

Briton,  Ely  £  Snsll,  for  respondent. 

Talooti,  J.  This  was  an  action  upon  a  note  given  on  the  sale  of 
stock  of  the  Grand  street  and  Newtown  Bailroad  Company.    At  the 
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time  of  the  making  of  the  note,  the  plaintiff  delivered  to  the  de- 
fendant a  bill  of  sale  of  the  stock,  reciting  that  the  stock  had  been 
that  day  transferred  to  the  defendant,  but  that  the  plaintiff  ^as 
to  hold  the  same  for  the  payment  of  the  note,  and  containing  an 
agreement  on  the  part  of  the  plaintiff  to  deliver  the  stock,  specify- 
ing the  particular  certificates,  npon  the  payment  of  the  note. 

The  defendant  seeks  to  treat  this  as  an  executory  agreement  for  the 
sale  of  the  stock,  and  objects  that  the  plaintiff  has  never  made  an 
actual  tender  of  the  certificates,  or  caused  the  same  to  be  transferred 
to  the  defendant  on  the  books  of  the  railroad  company.  We  think 
this  is  not  the  true  interpretation  of  the  papers;  but  that  they  import 
a  present  and  executed  sale  of  the  stock  with  the  agreement  that 
the  plaintiff  should  hold  the  sune  as  oollateral  to  the  note  and  that 
it  was  unnecessary  for  the  plaintiff  to  make  any  tender  of  the  stock 
or  any  formal  transfer  thereof  on  the  books  of  the  railroad  company 
until  the  defendant  should  have  paid  the  note,  or  at  least  until  he 
should  tender  the  amount  due  thereby.  No  fraud  or  misrepresenta- 
tion as  to  the  title  to  the  stock  is  claimed  in  the  answer,  but  only 
that  the  stock  has  not  been  in  fact  transferred  or  tendered  to  the 
defendant. 

These  views  seem  to  answer  all  the  objections  and  exceptions 
pi^sented  by  the  defendant,  who,  in  case  the  plaintiff's  title  to  the 
stock  should  fail,  will  have  his  action  to  recover  the  value  of  it 
wl^n  he  shall  have  paid  his  Aote. 

The  judgment  is  affirmed. 

Judgment  afflTfJwcL 


DiOEINSOK  v.  WATBB  OOHMISSIOl^EBS  OF  POUGHKEEPSIE. 

Contract- eoTuhticHan  of—Skidencs  —  natwre  of  hard-pan. 

In  a  contract  in  which  plaintiff  agreed  to  excavate  rock  at  one  price  and  earth 
at  another,  it  was  provided  that  "  work  not  herein  daased  or  defined  as  to 
price  shall  be  paid  for  at  cost  and  fifteen  per  cent  added."  In  an  action  for 
work  done  under  the  contract,  hM,  that  evidence  was  admissible  to  show 
that  hard-pan  was  neither  rock  nor  earth. 

Appeal  by  plaintiffs  from  a  judgment  in  favor  of  defendants 
entered  upon  the  verdict  of  a  jury. 
Vol.  V.  N.  T.  Rep.  —  24 
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The  action  was  brought  in  DutchesB  county  by  Pomeroy  P.  Dick* 
inson  and  others  against  the  Water  Oommissioners  of  the  city  of 
Poughkeepsie  to  reoorer  for  work^  labor  and  services  under  a  con- 
tract for  excavating.  The  opinion  states  sufficiently  the  only  mate- 
rial point  in  the  case. 

Nelson,  Cooke  £  Thorn  and  A,  Anthony,  for  appellants. 

Hiampeon  A  Weeks,  for  respondent.  ' 

Tappbit,  J.  The  plaintifl  entered  into  a  contract  in  writing 
with  defendants  for  work  on  a  reservoir,  which  contract  contained 
the  following  clause  :  ''  Work  not  herein  classed,  or  defined  as  to 
price,  and  which  said  contractors  may  be  directed  by  said  engineer 
in  writing  to  do,  shall  be  paid  for  at  cost  and  fifteen  per  cent 
added.''  The  contract  provided  for  earth  excavation  at  one  price 
and  rock  excavation  at  another  price.  The  plaintifl  brought  the 
action  to  recover  compensation  for  other  excavations,  which  he 
claimed  were  not  rock  or  earth,  and  were,  therefore,  not  classed. 
The  excavation  in  dispute  was  known  as  hard-pan.  At  the  trial 
the  plaintifl  oflered  to  prove  that  it  was  neither  rock  nor  earth,  and 
not  included  in  those  items  in  the  contract.  The  court  refused  to 
admit  the  testimony  and  nonsuited  the  plaintifl. 

We  are  of  opinion  that  such  testimony  was  admissible,  and  that 
its  rejection  was  error.  The  judgment  should,  for  that  reason,,  be 
reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered* 


Beksel  v.  Galt. 
Stf&renee — eampuhory'rrferenee — aeUtm  eownSiiig  tf»  tcfi. 

In  an  action  by  the  receiver  of  a  corporation  for  monejs  frandnlently  obtained 
from  such  corporation,  the  complaint  alleged  that  the  defendants  were  ena- 
bled to  and  did  keep  false  accoonts  on  the  books  of  the  company,  and  asked 
to  recover  the  actual  balance  dne  from  defendants  to  the  corporation. 
J9«{d,  a  referable  cause. 

Appeal  by  defendants  from  an  order  at  the  special  term  order- 
ing a  reference. 


I 
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The  action  was  broaght  in  Elings  oonnty  by  William  P.  Bensel  as  re* 
oeiver^  etc. ,  of  The  New  York  and  Pennsylvania  Blue  Stone  Oompany, 
a  corporation,  against  John  Gait  and  others  to  recover  moneys  of  said 
corporation  alleged  to  be  frandnlently  paid  to  the  firm  of  Kilgonr, 
Vignes  &  Oo.  The  complaint  alleged  that  said  firm  was  composed 
of  foor  of  the  defendants,  named  Steams,  Thayer,  Kilgonr,  and 
Yignes;  that  a  contract  was  made  by  defendant  Gait,  who  was  then 
president  of  said  corporation,  with  said  firm  for  the  purchase, 
by  the  corporation,  of  stone ;  that  after  said  contract  was  made 
defendant  Gait,  and  the  remaining  defendant,  named  Batter, 
became  partners;  that  defendants  conspired  t<^ther  to  and  did 
cheat  and  defraud  the  corporation  by  the  entry  of  divers  fictitious 
oveditB  to  the  firm  upon  the  books  of  the  corporation,  upon  which 
fictitious  credits  large  sums  of  money  were  paid  by  the  corporation 
to.  the  firm. 

The  defendants  in  their  answers  denied  the  charge  of  conspiracy 
and  the  making  of  the  entries  of  fictitious  credits. 

Upon  the  affidavit  of  plaintiffs  attorney  that  the  trial  of  the  ac- 
tion would  necessarily  involve  the  examination  of  a  long  account  of 
several  hundred  items,  and  upon  the  pleadings,  the  order  of  refer- 
ence was  made.  Such  other  facts  as  are  material  appear  in  the 
opinion. 

Fulleriofif  Knox  S  Crosby  and  E.  A.  Brewster^  for  appellants. 
The  action  being  one  sounding  in  tort  was  not  referable  ezcq>t  by 
consent.  Whitaker  v.  Desforse,  7  Bosw.  678;  Freeman  v.  Atlantic 
Mut.  Ins.  Co.f  13  Abb.  124;  Levy  v.  Brooklyn  Fire  Ins.  Co,,  25 
Wend.  687;  BushneU  v.  Eastman,  2  Abb.  N.  S.  411;  Warner  v. 
Wegiem  Transp.  Co.,  3  Bobt  705;  Wheeler  v.  Falconer,  7  id.  45; 
Cameron  v.  Freeman,  18  How.  310;  Ibumsend  v.  Hendricks,  40  id. 
143. 

Wm.  H.  Morgan  and  E.  Louis  Lowe,  for  respondent. 

Taloott,  J.  This  is  an  appeal  from  an  order  of  reference  in  this 
action,  made  at  the  Kings  special  term.  The  action  is  really  one 
upon  an  account,  claimed  to  be  due  from  the  defendants  to  the 
"  Pennsylvania  Blue  Stone  Company,"  under  a  contract  whereby 
the  stone  company  agreed  to  purchase  from  the  defendants  all  the 
stone  the  company  might  require,  at  certain  specified  prices.     The 
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complaint  alleges^  that  by  reason  of  certain  circumstahces^  unneces- 
sary to  be  recapitolatedy  the  defendants  were  enabled  to  and  did 
keep  false  accounts  on  the  books  of  the  company  of  the  transactions 
undei  the  contract,  and  seeks  to  impeach  the  accounts  so  kept,  and 
to  recover  the  actual  balance  which  shall  appear  to  be  due  from  the 
def^mdants  to  the  stone  company,  upon  a  true  and  correct  statement 
of  the  accounts.  There  seems  no  doubt  but  that  the  case  is  one 
which  is  referable  and  ought  to  be  referred,  especially  upon  the 
condition  imposed  by  the  order  of  reference,  and  assented  to  by  the 
stipulation  of  the  plaintifE,  that  the  plaintiff  will  claim  on  the  trial 
only  the  amount  received  by  the  defendants  in  excess  of  what  they 
were  entitled  to  under  the  contract.  Nothing  is  left  to  be  investi- 
gated but  a  mere  account  of  moneys  received  by  the  defendants, 
according  to  a  true  and  just  statement  of  the  account. 
The  order  appealed  from  is  affirmed,  with  $10  costs  of  appeaL . 

Ordmr  affirmed. 


Hatteb  of  Prospect  Pabk. 

Munieipal  Corporation  —  suburban  prop&rty  not  liable  to  assessment  for  int 
provements  in  city — OUy  of  Brooklyn — Prospect  Park, 

Lduids  situated  In  a  town  adjoining  the  city  of  Brooklyn  held  not  liable  under 
the  proyiaions  of  the  acts  relating  to  Proepect  Park  in  that  city  to  aaaets- 
ment  for  the  expense  of  acquiring  title  to,  and  constructing  said  park.  The 
provision  in  some  of  said  acts  that  the  assessment  may  be  made  on  any  lands 
outside  of  the  park  was  intended  only  to  extend  the  area  of  assessment  to 
the  whole  city,  and  not  to  authorize  an  assessment  on  lauds  of  other  towns. 

U  has  not  been  the  policy  of  the  legislatura  to  compel  suburban  districts  to 
I>ay  toward  the  expense  of  public  improvements  in  a  city  although  jiach 
districts  may  have  been  benefited  by  such  improvements. 

Appeal  by  the  commissioners  of  Prospect  Park  and  The  City  of 
Brooklyn  from  an  order  at  special  term,  vacating  the  report  and 
assessment  of  the  commissioners  named,  assessing  property  for  the 
expense  of  Prospect  Park,  so  far  as  it  relates  to  property  not  within 
the  territori^  limits  of  Brooklyn. 

The  asses^ent  in  question  was  imposed  by  the  commissioners 
mentioned  who  were  appointed  under  Laws  of  1862,  chapter  314. 
The  portion  of  the  assessment  vacated  was,  that  upon  lands  situa- 
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ted  in  the  town  of  Flatbnah,  which  adjoins  the  city  of  Brooklyn, 
and  within  the  bonndaries  of  which  town  was  located  a  portion  of 
the  land  taken  for  the  park.  The.  only  question  inyolved  was 
whether  under  the  acts  in  relation  to  Prospect  Park,  lands  not 
within  the  limits  of  Brooklyn. could  be  assessed  for  the  expense  of 
aoquiiing  title  to  and  constructing  such  park. 

The  acts  mentioned  were  these :  Laws  1859,  chapter  466.  This 
act  appoints  commissioners  to  select  a  park  for  the  city  of  Brooklyn; 
Laws  of  1860,  chapter  488.  This  act  limits  assessments  to  '^the 
western  fire  district  of  Brooklyn. ''  It  was  declared  unconstitu- 
tional in  part,  and  was  amended  by  Laws  of  1861,  chapter  340. 
By  this  last-mentioned  act  commissioners  were  provided  for, 
who  should  apportion  the  yalue  of  the  lands  taken  **  upon  any 
lands  outside  of  said  park  which  they  shall  deem  to  be  specially 
benefited  thereby."  All  other  expenses  were  to  be  levied  upon  the 
first  twelve  wards  of  the  city  of  Brooklyn.  By  Laws  1864,  chap. 
409,  the  provision  as  to  the  apportionment  of  the  value  of  lands  taken 
was  amended  so  as  to  read,  *'  upon  any  lands  in  the  western  district 
of  said  city  outside  of  said  park." 

By  Laws  1865,  chap.  599,  the  title  to  the  park  lands  is  vested  in 
fee  in  the  city  of  Brooklyn.  Laws  1865,  chap.  603,  relates  to  the 
park,  and  Laws  1866,  chap. -853,  provides  for  the  extension  of  tLe 
park  into  Flatbush.  The  following  -acts  also  relate  to  the  park: 
Laws  1868,  chap.  314;  Laws  1870,  chap.  498;  Laws  1872,  chap.  715. 
The  last-named  act  directs  the  commissioners  to  apportion  and 
assess  the  expenses  ^upon  any  land  outside  of  said  park  which 
they  shall  deem  to  be  benefited  by  the  opening  of  the  said  park  in 
proportion  to  such  benefit." 

TVacy,  Oattin  S  Brodhead,  for  appellants,  cited  Dillon  on  Mun. 
Corp.,  §§  82,  464,  465,  506,  512,  513,  588,  598;  Owners,  etc,  v. 
Mayor  of  K  F.,  15  Wend.  374;  Bouton  v.  City  of  Brooklyn,  16 
Barb.  375;  GommanweaUh  v.  Rush,  14  Penn.  St.  186;  State  v.  Wilkin^ 
son,  2  Yt.  480;  AbboU  v.  MiUs,  3  id.  521;  State  v.  Catlin,  3  id.  530; 
Watertovm  v.  Cowen,  4  Paige,  510;  Cincinnati  v.  White,  6  Pet.  431; 
Huber  v.  Qadey,  18  Ohio,  18;  LeClercq  v.  Oallipolis,  7  id.  88;  Pear- 
sail  V.  Post,  20  Wend.  Ill;  S.  0.,  22  id.  425;  Broton  v.  Manning, 
6  Ohio,  298;  Lebanon  v.  Commissioners,  9  id.  80 ;  State  v.  Wood' 
ward,  23  Yt.  92;  Columbus  v.  Jaques,  30  Oa.  506;  Leftwich  v. 
Mayor,  14  La.  An.  152;  Commonweaith  v.  Bowman,  3  Penn.  St.  203; 
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Price  Y.  TAompion,  38  Mo.  363;  CammanweaUh  t.  Alburger,  1 
Whart  469;  People  r.  Mayor  of  Brooklyn,  4  N.  Y,  419;  Providence 
Bank  v.  BiUinge,  4  Pet.  614;  Matter  of  Trustees  of  N.  T.  P.  E. 
Schools,  81  N.  Y.  574;  Litchfield  v.  Vernon,  41  ii  123;  People  v. 
Lawrence,  id.  137;  Litchfield  y.  McComber,  42  Barb.  288;  People  y. 
JTatra^,  34  Barb.  69;  TFibon  y.  ifayor  o/  JV:  Y.,1  Abb.  4;  Gordon 
Y.  Com^,  47  N.  Y.  608;  Thomas  y.  LOand,  24  Wend.  65;  Paopb  y. 
jPfa^jf,  46  N.  Y.  405;  ShOby  Co.  y.  Railroad  Co.,  5  Bush.  225. 

Philip  8.  Crooke,  E.  F.  Hyde  and  A.  &  J.  Z.  Lott,  for  respond- 
ents. 

TALOOTTy  J.  On  a  carefnl  examination  of  the  nnmerons  acts  of 
the  legislature  concerning  Prospect  park,  in  the  city  of  Brook- 
lyn, we  are  unable  to  discoYcr  any  indication  that  the  legislatnro 
intended  to  authorize  the  assessment  of  any  portion  of  the  expense 
of  acquiring  the  title  to  and  constructing  the  said  park  upon  the 
property  situated  in  the  adjoining  town  of  Flatbush.  But  on  the 
contrary,  we  find  many  proYisions  of  those  laws  which  seem  to  be 
wholly  inconsistent  with  such  an  intention.  The  land  is  to  be 
acquired  for  and  in  behalf  of  the  city  of  Brooklyn.  The  receipts 
from  it  when  any  portion  of  it  is  sold  or  rented  are  to  be  paid  into 
the  treasury  of  Brooklyn.  In  the  original  and  preliminary  act  of 
1859  (Laws  1859,  chap.  466),  although  the  commissioners  are 
authorized  to  select  for  such  purpose  lands  outside  of  the  city,  they 
are  ncYertheless  required  to  make  such  selection  and  location  ^'  in 
Yiew  of  the  present  condition  and  future  growth  and  wants  of  said 
city  "  of  Brooklyn  and  not  for  the  benefit  of  any  other  place.  And 
in  the  act  of  1860  (chap.  488),  the  lands  selected  and  taken  for  the 
purpose  and  then  lying  outside  of  the  city  limits  are  annexed  to 
and  made  a  part  of  the  city.  And  in  the  act  of  1866  (chap.  853), 
'^  to  extend  the  boundaries  of  Prospect  park  in  the  city  of  Brooklyn,'' 
under  which  the  board  of  commissioners  were  authorized  for  and 
in  behalf  of  said  city  to  acquire  title  to  lands  situated  partly  in 
tne  city  and  partly  in  the  town  of  Flatbush,  it  is  proYided  that 
the  lands  thus  taken  shall  be  deemed  to  haYC  been  taken  by  the  city 
of  Brooklyn.  The  title  is  Yested  in  fee  simple  absolute  in  the  city 
of  Brooklyn.  The  lands  are  annexed  to  and  made  to  form  a  part  of 
the  city,  and  the  assessment  is  confined  to  the  city.  This  is  the 
apparent  spirit  and  purpose  of  all  the  legislation  on  the  subject. 
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It  is  trne  in  some  of  the  acts  the  assessments  are  aniiiorized  to  be 
made  npon  any  lands  outside  of  the  park.  These  words,  standing 
by  themselves  and  disconnected  from  the  subject-matter,  might 
seem  to  authorize  an  assessment  upon  lands  in  the  city  of  Kew 
Torky  or  any  other  part  of  the  State,  which  the  commissioners 
might  think  had  been  benefited  by  the  construction  of  Prospect 
park.  But  this  language  seems  to  have  been  used  only  to  extend 
over  the  whole  city  the  area  of  assessment,  instead  of  confining  it  to 
the  western  district,  and  cannot  be  presumed  to  have  been  intended 
to  authorize  an  assessment  upon  the  lands  of  other  towns,  for  whose 
benefit  the  legislature  does  not  suggest  that  the  lands  haye  been 
condemned.  It  is  true,  as  a  matter  of  fact,  that  lands  lying  beyond 
the  limits  of  a  city  may  be,  and  usually  are,  more  or  less  benefited 
by  improTements  of  a  public  character  within  the  city,  but  it  has 
not  been  hitherto  the  policy  of  the  l^slature  to  compel  the  sub- 
urban districts  to  pay  the  expenses  of  such  improvements.  In 
most  cases,  it  will  be  found,  that  where  the  legislature  has  author- 
ised public  improvements  to  be  made  by  a  municipal  corporation, 
and  an  assessment  of  the  expenses  thereof  upon  other  territory,  the 
authority  has  been  general,  to  assess  the  expense  upon  the  lands 
deemed  benefited  by  the  improvement  Yet  it  has  never  before, 
so  far  as  we  are  aware,  been  claimed  that  the  authority  to  assess 
extended  beyond  the  limits  of  the  municipality.  Whatever  the 
commissioners  may  have  thought,  we  fail  to  discover  any  legis- 
lative recognition  of  the  fact  that  any  lands  in  Flatbush  were  to  be 
benefited  by  the  construction  of  Prospect  park,  or  that  any  portion 
of  the  expense  was  authorized  for  the  benefit  of  the  town  of 
Flatbush,  or  any  of  the  lands  therein  unless  it  be  those  which  were 
authorized  to  be  taken  and  annexed  to  the  city  of  Brooklyn,  and 
we  think  the  order  appealed  from  should  be  affirmed  on  substantially 
the  same  grounds  expressed  in  the  opinion  delivered  at  the  specifd 
term.* 
The  order  is  affirmed,  with  $10  costs. 

Order  affirmed. 

*Tli6  following  is  the  opinion  at  speolal  term  referred  to : 

GiLBBBT,  J.  All  the  stattttee  concerning  this  park,  from  beginning  to  end,  relate 
esclusively  to  an  Improvement  In  and  for  the  city  of  Brooklyn.  That  is  the  only  sub- 
ject expressed  or  rsferred  to  in  the  titles  of  such  statutes  respectlyely.  No  mention 
Is  made  in  the  titles  of  either  of  them,  or  In  the  body  thereof,  of  the  town  of  Flat- 
Inish  as  a  locality  for  which  the  Improvement  was  to  be  made,  or  as  one  to  bear  any 
pert  of  the  burden  of  the  cost  thereof.   The  only  phraseology  which  It  is  claimed  con- 
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ten  upon  the  commlssioDen  power  to  make  an  asMMment  upon  property  in  Flatbush 
is  that  contained  in  the  act  of  Aprii  24, 1868,  (chap.  8U,)  and  in  the  act  of  May  14, 187S, 
(chap.  716.)  The  language  of  both  aota  reapeoting  the  property  to  be  nnnonflod  is  the 
same;  the  latter  act  being  amendatory  of  the  former  merely  in  reepeot  to  other  par- 
ticulars. That  language  authorizes  an  assessment  ^^upon  any  lands  outside  of  the 
said  park  which  they  shall  deem  to  be  benefited  by  the  opening  of  said  park  in  pro- 
portion to  such  benefit.*'  No  doubt  this  language,  taken  literally  and  by  itself,  is  oom> 
prehenslTe  enough  to  embrace  nroperty  in  the  town  of  Flatbush,  or  in  any  other  dyil 
division  of  the  State.  But  suon  evidently  was  not  the  intention  of  the  legislature. 
Before  the  passage  of  the  aot  of  IMB  the  power  of  the  oommtelonerB  on  this  sut^eot 
had  been  expressly  restricted  to  lands  within  the  olty  of  Brooklyn,  and  at  one  time  to 
lands  within  the  first  twelve  wards  of  that  city.  What,  then,  is  the  fair  interpretation 
of  the  words  '* outside  of  said  park?  '*  They  are  ooatained  in  an  aot  entitled  *^Aa  Aet 
for  the  further  extension  of  Prospect  park,  in  the  city  of  Brooklyn,'*  and  in  "An  Aot 
to  amend  the  same.'* 

It  is  a  fule  of  law  that  the  title  of  an  act  cannot  control  the  plain  words  contained 
in  the  body  of  the  statute.  But  this  rule  is  subject  to  the  qualification  embodied  in 
one  of  Lord  Bacon's  maxims,  that  **  the  words,  If  they  be  general  and  not  express  or 
precise,  shall  be  restrained  unto  the  fitness  of  the  matter  or  person."  Another  maxim 
in  the  interpretation  of  statutes  is  that  they  shall  be  so  construed  aa  to  make  them 
effectual  and  not  to  render  them  Invalid.  Applying  these  rules,  which  have  an  imme- 
morial sanction,  there  can  be  no  question  that  the  authority  of  the  oommissioners  la 
Hmited  to  property  in  the  eity  of  Brooklyn,  and  that  the  words  "  outside  of  said  Park  ** 
gave  them  no  more  authority  to  levy  an  assessment  upon  property  in  Flatbush  than 
upon  property  in  Buffalo  or  Montauk.  The  principle  of  cbnstruotion  stated  has  within 
a  few  weeks  reoeiTOd  an  emphatic  sanction  by  the  court  of  appeals  in  a  decision 
which  restricts  the  general  words  of  the  recent  amendment  to  article  6  of  the  constitu- 
tion, authorizing  the  legislature  to  confer  additional  jurisdiction  u|)on  local  courts. 
Landers  v.  StaL  L  B.  B.  Oo^  14  Abb.  N.  B.  94A.  If  I  should  adopt  the  construotlon 
urged  by  the  counsel  for  the  park  commissioners  it  would  bring  the  statute  into  con- 
flict with  that  provision  of  the  constitution  which  requires  that  **  no  loOal  or  private 
bill  which  may  be  passed  by  the  legislature  shall  embraoe  more  than  one  sttfaJeot,'and 
that  shall  be  expressed  in  the  title."  Const.,  Art.  8, 1 16.  It  is  clear  that  if  the  stat- 
ute should  be  so  construed  as  to  authorize  an  assessment  upon  property  in  Flatbush, 
it  would  make  the  statute  embrace  more  than  one  subject,  and  one  of  those  sufajects* 
namely,  that  of  assessing  property  in  Flatbush,  is  not  expressed  in  the  title.  Such  a 
construotlon  would  necessarily  render  the  statute  invalid,  or,  if  held  to  be  valid, 
would  make  the  provision  of  the  constitution  oited  nugatory. 

The  oonstitutlonal  requirement  has  hitherto  operated  as  a  salutary  restraint  upon 
deceitful  and  fraudulent  legislation,  and  I  think  ought  to  be  sustained  in  full  vigor. 
No  one  reading  the  title  to  the  statutes  referred  to,  or  the  statutes  themselves,  would 
infer  that  the  Ic^fislature  intended  a  departure  from  the  rule  universally  observed,  of 
limiting  the  burden  of  defraying  the  cost  of  municipal  improvements  to  the  particu- 
lar municipality  in  which  the  improvement  is  made.  That  the  legislature  has  the 
power  to  make  such  departure  is  not  doubted ;  but  it  can  be  exercised  only  by  a  bill 
passed  in  conformity  with  the  constitution  and  couched  in  language  unambiguous  and 
clearly  expressive  of  such  intent. 

It  maybe,  and  probably  is,  true,  that  the  citizens  of  Flatbush  should  contribute  to 
the  expense  of  the  park,  on  the  ground  that  their  property  has  been  benefited  thereby. 
But  with  the  consideration  of  that  subject  the  court  has  nothing  to  do.  That  object 
can  be  attained  only  by  additional  legislation. 

The  report,  so  far  as  it  relates  to  property  not  within  the  territorial  limits  of  Brook- 
lyn, must  be  rejected,  otherwise  it  is  confirmed. 
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Leslib  v.  Kxiceebboceeb  Lipe  Ii^subakoe  Compaky. 

Imuranee — Iffs  poUoy  —  rumrpaymenU  of  premium — Estoppel. 

An  insorance  company  who  had  ineored  the  life  of  L.  loaned  L.  money  upon  a 
pledge  of  the  policy,  of  which  the  company  took  poesession.  E.,  to  whom 
the  policy  was  payable,  for  the  purpose  of  keeping  it  alive,  before  the  premium 
was  due  applied  to  the  company  for  information  as  to  the  date  at  which  the 
same  was  payable.  This  the  company  did  not  give,  but  promised  to  send  it 
to  E.  They  did  not  send  it.  Subsequently  E.  called  at  the  company's  office 
and  offered  to  pay  the  premium,  but  it  was  refused  upon  the  ground  that 
the  time  of  payment  had  passed.  HM,  that  the  company  were  estopped 
from  claiming  that  the  policy  had  lapsed  by  reason  of  the  non-payment  of 
the  premium  when  due. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff  en- 
tered npon  the  verdict  of  a  jury  and  from  an  order  denying  a  new 
triaL 

The  action  was  brought  in  Kings  county  byEmelie  Leslie  against 
the  Knickerbocker  Life  Lisurance  Company  to  recover  upon  an  in- 
surance policy  issued  by  defendant  upon  the  life  of  James  Y.  Leslie. 
Sufficient  facts  appear  in  the  opinion. 

H.  W.  Johnson,  for  appellant,  cited  Howell  v.  Knickerbocker  Life 
In^.  Co.,  U  N.  Y.  276 ;  Bridge  v.  Fayson,  5  Sandf.  210  ;  Coffin  v. 
Reynolds,  37  N.  Y.  640 ;  Perkins  v.  GHles,  53  Barb.  342 ;  Wright  v. 
DeHapeld,  25  N.  Y.  270 ;  Carpenter  v.  Goodwin,  4  Daly,  89. 

A.  W,  Parker,  for  respondent. 

Tappen,  J.  The  defendants  issued  a  policy  for  $3,000  on  the 
life  of  James  Y.  Leslie,  payable  on  his  death  to  his  wife  Sarah,  pro- 
vided the  premium  was  paid  half  yearly  thereon,  as  specified  in  the 
policy.  James  Y.  Leslie  survived  his  wife,  and  on  her  death  be- 
came the  owner  of  the  policy,  and  the  defendants  loaned  him  $300 
upon  a  pledge  of  the  policy  as  security.  Between  June,  1865,  and 
October,  1868,  the  policy  by  various  mesne,  assignments  became 
vested  in  the  plaintiff  subject  to  the  defendants'  lien. 

The  plaintiff  not  having  possession  of  the  policy,  or  means  of 
knowledge  as  to  due  dates  of  the  premium  which  he  was  desirous 
of  paying,  caused  inquiries  to  be  made  of  the  defendants  at  their 
Vol.  V.N.  Y.  Rep.  — 2R 
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office  where  the  policy  then  was,  and  such  information  was  not  com- 
municated to  her,  but  promise  was  then  made  by  persons  in  charge 
at  defendants'  office  that  such  information  would  be  sent  her,  but  it 
was  not  sent.  These  inquiries  on  behalf  of  plaintiff  were  piade  in 
April  and  June,  1870,  and  on  each  occasion  she  was  prepared  and 
intended  to  pay  premiums  on  the  policy,  and  interest  on  the  $300 
loan.  When  she  inquired  in  June  the  defendants'  officers  said  that 
the  day  of  payment  had  passed,  and  they  refused  the  tender  then 
made  by  plaintiff,  basing  the  refusal  on  the  ground  that  the  policy 
had  been  canceled  by  non-payment  of  premium;  plaintiff  renewed 
the  tender  in  December,  1870,  and  it  was  refused,  and  in  March, 
1871,  James  Y.  Leslie  died. 

Upon  these  facts  the  plaintiff  had  a  reeovery  at  the  Kings  circuit. 

The  defense  interposed  by  the  answer  is  the  non-payment  of  the 
premium  which  became  due  June  3,  1870,  and  the  denial  of  any 
promise  to  send  to  the  plaintiff  notice  when  the  premium  became 
due.  The  chief  question  presented  by  the  defendants  for  review  is, 
as  to  the  force  of  the  alleged  promise  to  give  plaintiff  notice  or 
knowledge  of  time  when  premium  became  due.  The  defendants 
claim  that  the  promise  was  gratuitous,  of  no  binding  force,  and  that 
defendants  are  not  liable  thereon.  The  defendants  claim  that  a 
policy  on  which  they  had  been  receiving  premiums  for  thirteen 
years  is  forfeited  by  the  omission  to  pay  a  half  yearly  premium  due 
June  3,  1870,  and  that  the  omission  to  pay  operated  to  discharge 
the  contract.  The  plaintiff  says  and  proves  that  the  omission  to 
pay  was  occasioned  by  the  act  of  the  defendants. 

The  fact  of  the  defendants'  possession  of  the  policy  justified  the 
plaintiff  in  having  recourse  to  them  for  that  information  on  which 
she  must  act  and  rely  to  enable  her  to  keep  the  contract ;  they 
promised  so  to  inform  her;  they  had  knowledge,  and,  so  far  as  it 
appears,  exclusive  knowledge  of  the  essential  fact  whereof  inf orma* 
tion  was  sought;  they  promised  to  send  that  information  to  her. 
Now  whether  this  was  or  was  not  a  gratuitous  promise,  it  aided  in 
the  creation  of  that  default  in  payment  on  which  defendants  rely  to 
defeat  the  policy.  This  act  of  the  defendants  was  calculated  to, 
and  did^  mislead  the  plaintiff.  It  prevented  or  tended  to  prevent 
the  plaintiff  from  performing  an  obligation  toward  the  defendants 
which  she  was  endeavoring  in  good  faith  to  perform,  and  under 
Huch  circumstances  the  law  will  not  permit  the  defendants  to  say 
there  was  no  consideration  for  the  promise. 
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And  this  ptoposition  may  be  illustrated  in  two  ways.  If  ^  in  answer 
to  plaintifPs  inquiry^  the  defendants'  officers  had  stafced  the  day  of 
payment  as  being  later  than  it  actually  was,  and  the  plaintiff  acting 
on  that  information  had  tendered  payment  at  the  later  day,  the 
defendants  could  not  have  avoided  the  policy.  Or  defendants  hav- 
ing promised  to  notify  the  plaintiff,  in  answer  to  an  earnest  inquiry 
which  the  plaintiff  then  made,  for  the  necessary  information,  with 
intent  then  and  there  to  pay  the  premium,  such  unperformed  prom- 
ise being  then  reUed  on  by  the  plaintiff  will  have  the  effect  of  pre- 
venting a  forfeiture  of  the  policy.  Gases  analagous  in  principle 
uphold  this  view  oft  the  ground  of  equitable  estoppel.  Manuf,  Bank 
V.  Hazard,  80  N.  T.  226;  Plumb  v.  Cattaraugus  Ins.  Co.,  18  id.  392. 

The  policy  was  a  life  policy  because  of  the  following  clause:  '*  It 
is  hereby  agreed  that  this  policy  may  be  continued  in  force  from 
time  to  time  until  the  decease  of  the  said  James  Y.  Leslie,  provided 
that  the  said  assured  shall  duly  pay,"  etc,  the  half  yearly  premium 
''on  or  before  th6  third  day  of  June  and  December."  And  the 
default  in  payment  not  being  attributable  to  the  plaintiff,  she  may 
recover  within  the  principles  laid  down  in  Cohen  v.  Mutual  Life 
Ins.  Co.,  50  N.  Y.  60,  and  Sands  v.  N.  Y.  Life  Ins.  Co.,  id. 

ffoweU  V.  Knickerbocker  Life  Ins.  Co.,  44  N.  Y.  276,  is  cited  by 
appellant,  but  it  does  not  aid  the  defense.  The  plaintiff's  right  to 
recover  is  not  upon  a  naked  or  gratuitous  promise  of  the  defend- 
ants, but  it  is  because  the  defendants  caused  or  contributed  to  the 
plaintiff's  omission  to  pay  the  premium  the  day  it  was  due,  and 
defendants  cannot  avail  themselves  of,  or  base  a  defense  on,  a  situ- 
ation  created  by  themselves. 

The  judgment  should  be  affihned,  with  costs. 

Judgment  affirmed. 


HOLDEK  V.   BURNHAM. 

FrauduldtU  eonneyafnee  — uikai  it  not — JBquUable  title  to  realpropertif. 

The  wile  of  B.parchaeed  real  estate  and  paid  therefor,  but  the  conveyance  was 
made  to  her  husband  upon  a  promise  on  his  part  to  conyey  to  her  on  request, 
which  he  did.  During  all  the  time  her  husband  held  title  she  was  in  pos- 
session, receiving  the  rents  and  paying  the  taxes  and  charges  on  the  property. 
Held,  that  the  wife  was  in  equity  the  owner  of  the  property,  and  the  con 
▼eyence  to  her  was  vaUd  against  a  creditor  of  her  husband,  the  debt  not 
being  contracted  on  the  strength  of  the  ownership  of  the  property  by  the 
husband. 
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.  Appeal  by  plaintiffs  from  a  judgment  in  favor  of  defendant^ 
entered  upon  the  report  of  a  referee.  The  action  was  brought  in 
Kings  county  by  James  G.  Holden  and  others  against  John  W. 
Burnham  and  others  to  set  aside  as  fraudulent  a  conyeyance  of  real 
estate  made  by  said  John  W.  Burnham  through  Ashburton  S. 
Lewis  to  the  wife  of  said  grantor.  Lewis  and  the  wife  were  also 
made  defendants.    The  facts  sufficiently  appear  in  the  opinion. 

S.  H.  Thayer y  for  appellants,  cited  Savage  v.  Murphy ^  34  N".  Y. 
508;  Case  t.  Phillips,  39  id.  164;  Carpenter  v.  Eoe,  10  id.  227; 
Oarfield  v.  Hatmaker,  15  id.  475;  Launsbury  v.  Turdy,  18  id.  515; 
Siemon  t.  Schurok,  29  id.  598;  Spaulding  y.  Norman,  51  id.  672. 

Wilcox  &  Hohhs,  for  respondents. 

^  Tappbn,  J.  The  plaintiffs  recoYered  a  judgment  iagainst  John 
W.  Burnham  on  the  2d  of  January,  1872,  and  after  return  of  exe- 
cution unsatisfied,  seeks  by  this  action  to  subject  to  the  payment 
thereof  a  certain  house  and  lot  now  standing  in  the  name  of  Anna, 
wife  of  the  judgment  debtor.  At  the  trial  proof  was  'offered  and 
the  referee  has  found  as  facts  that  Mrs.  Burnham  for  many  years 
carried  on  the  separate  business  of  a  boarding  house  in  her  own 
name  and  for  her  own  account;  that  the  purchase  of  the  property 
in  question  was  made  by  her,  and  that  she  paid  therefor;  and  that 
the  conYeyance  was  taken  to  her  husband,  wi^  the  promise  on  his 
part  to  couYcy  to  her  at  any  time  on  request,  and  he  did  so  conYcy 
through  the  defendant  Lewis  about  the  1st  of  July,  1870,  before 
the  recovery  of  the  plaintiffs'  judgment,  but  after  the  suit  had  been 
commenced  in  which  such  judgment  was  rendered.  Mrs.  Burnham 
appears  to  have  been  in  possession,  to  have  received  rents  and  paid 
taxes  and  charges  ever  since  the  conveyance  was  made  to  her  hus- 
band. The  claim  on  which  plaintiffs'  judgment  was  founded  was 
in  the  nature  of  a  credit  to  Burnham,  and  was  not  a  debt  or  liabil- 
ity contracted  on  the  strength  of  his  ownership  of  the  property. 

The  referee's  conclusions  of  law  are  that  the  conveyance  to  John 
W.  Burnham  vested  the  legal  title  in  him;  that  while  he  so  held  the 
legal  title  Anna  Burnham  was  in  equity  the  real  owner  and  entitled 
to  a  conveyance  thereof  on  request,  and  that  the  conveyances  by 
which  she  took  title  were  valid  and  efieotual  as  against  the 
plaintiffs. 
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The  plaintiffs  say  this  is  not  the  law,  bat  upon  the  principles 
laid  down  in  the  following  cases  the  jadgment  should  be  upheld: 
Siemon  v.  ScAurck,  29  N.  Y.  698;  Davis  v.  Graves,  29  Barb.  480; 
Woodtaorth  t.  Sweet,  51  N.  Y.  8;  Foot  v.  Bryant,  47  id.  544;  Olaflin 
T.  Welch,  51  id.  626;  Baldwin  v.  Ryan,  3  N.  Y.  Sup.  254. 

The  judgment  should  be  affirmed  on  the  law  and  the  facts,  with 

oosts. 

Judgment  afflrmed. 


Ohai^dleb  y.  Hoag. 

ion  — formed  under  general  law — lidbUUy  qf  trustees — resiffnation  dff 

tru^ees. 

Defendant  hecame  trustee  of  a  corporation,  organized  under  the  general  act 
January  27.  1872,  and  resigned  August  20, 1872.  His  resignation  was  not 
acted  on  or  entered  on  the  books  of  the  company  until  November  following. 
When  defendant  became  trustee  the  annual  statement  required  bj  law 
(Laws  1848,  chap.  40,  §  12)  to  be  published  within  twenty  days  after  the  first 
of  Januaiy  was  not  published,  nor  was  it  published  during  his  trusteeship. 
MM,  (1)  that  the  trusteeship  lasted  from  January  27  to  August  20,  and  no 
longer ;  (2)  that  defendant  was,  by  reason  of  the  ommission  to  publish,  per- 
sonally liable  for  an  indebtedness  of  the  corporation,  contracted  between 
July  6  and  August  20,  but  was  not  so  liable  after  August  20. 

The  third  section  of  the  act  mentioned  (Laws  1848,  chap.  40),  does  not  require 
an  acceptance  or  an  entry  on  the  minutes  of  the  corporation  to  make  the 
resignation  of  a  trustee  complete. 

AppEAXi  by  plaintiff  from  a  judgment  in  favor  of  defendant, 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  in  Kings  County  by  Henry  S.  Chandler 
against  John  T.  Hoag  and  others^  to  recover  the  amount  of  a  debt 
due  from  a  corporation,  formed  i;nder  the  general  act  and  known 
as  the  Star  Publishing  Company,  of  which  the  defendants  were 
trustees.  The  action  was  before  trial  discontinued  as  to  the  defend* 
ants  other  than  Hoag.    Other  material  facts  appear  in  the  opinion. 

Ifash  <&  HoU,  for  appellant. 

Barrett,  Redfield  £  HiU,  for  respondent,  cited  BottgJUon  v.  Otis, 
21  N.  Y.  266 ;  Mmmons  y.  Reunion,  2  Sweeney,  663 ;  Garrison 
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V.  Howe,  17  N".  Y.,  458 ;  Shalar  <&  Hall  Quarry  Co.  v.  Blis8y  27  N. 
T.  297  ;  McHarg  v.  Eastman,  7  Robt  137. 

Tappbk,  J.  On  the  27th  of  Jatmary,  1872,  the  defendant  be- 
came a  trustee  of  the  Star  Publishing  Company,  a  manufacturing 
corporation  organized  under  the  general  law.  On  the  20th  of  Au- 
gust, 1872,  he  sent  in  a  written  resignation  and  cebsed  thereafter 
to  act  as  trustee.  The  resignation  was  not  acted  on  or  entered 
upon  the  minutes  of  the  company  until  November  following. 
When  the  defendant  took  the  office  of  trustee,  the  annual  report  of 
the  company  required  by  law  to  be  published  within  twenty  days 
after  the  first  of  January  in  each  year,  had  not  been  published. 
The  omission  to  publish  it  continued  during  the  plaintiff's  trus- 
teeship. A  debt  was  contraoted  by  the  company  to  the  plaintrff's 
assignor;  it  passed  into  judgment,  and,  after  the  regular  proceed- 
ings thereon,  this  action  is  brought  to  charge  the  defendant  with 
personal  liability  therefor. 

It  will  be  observed  that  three  things  concur  here,  as  required  by 
Shaler  v.  Bliss,  27'  N.  Y.  297,  to  wit :  The  trusteeship,  the  de- 
fault to  publish,  and  the  debt.  The  debt  was  for  printing  at  the 
rate  of  1230  per  week,  and  while  the  defendant  will  not  be  held  lia- 
ble for  so  much  of  the  debt  as  was  contracted  after  he  ceased  to  be 
trustee,  he  will  be  held  for  that  part  of  it  contracted  between  July 
6  and  August  20,  1872  during  which  time  he  was  a  trustee. 

If  he  desired  to  avoid  personal  liability,  it  was  his  duty,  as  it  was 
in  his  power  to  have  the  annual  report  published  immediately  after 
he  became  trustee.  Laws  1848,  chap.  40,  §  12 ;  Vincent  v.  Sands, 
11  Abb.  K  S.  366  ;  Shaler  Quarry  Co.  v.  Bliss,  27  N.  Y.  297.  ^ 
The  trusteeship  lasted  from  the  27th  of  January  to  the  20th  of 
August,  and  no  longer.  The  third  section  of  the  general  law  in 
question  contemplates  the  resignation  of  a  trustee ;  it  does  not  say 
his  resignation  shall  be  accepted,  nor  does  it  require  an  entry  in  the 
minutes  to  make  the  resignation  complete.  And  his  right  to 
resign  does  not  seem  to  be  in  any  doubt.  Squires  v.  Brown,  22 
How.  46. 

The  plaintiff  having  been  nonsuited  at  the  reference,  a  new  trial 
is  ordered  at  the  circuit,  costs  to  abide  event. 

JudgmerU  reversed  and  new  trial  ordered. 
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Afftmey — 4/uig  qf  faUor-^dikoreiion-^aeU  in  eate4$$  of  muihorUy — periMng 

property  —  raHfieation . 

A  factor  is  bound  to  obey  the  orders  of  his  principal,  but  where  no  orders  are 
g^  yen,  or  where  they  are  not  clear,  explicit,  and  peremptory,  the  factor  is 
ofBly  bound  to  good  tbith.  and  reasonable  discretion. 

Plaintiff  owned  several  lots  of  grain,  etc.,  which  was  pledged  as  security  for 
▼arions  loans,  and  which  he  desired  to  have  sold  for  a  sum  greater  than  the 
amount  of  the  loans.  He  left  the  management  of  {he  matter  to  the  defend- 
ants as  his  factors.  One  of  the  lots  oonsiated  of  three  boat-loads  of  com, 
which  was  pledged  for  a  loan  of  $28,000.  The  defendants  having  discovered 
that  one  of  the  boat-loads  was  heated  and  receiving  damage,  took  it  out  of 
pledge  by  an  arrangement  whereby  defendants  assumed  the  payment  of  the 
whole  $23,000.  At  the  time  the  price  of  <-orn  was  rising  in  market.  Held, 
that  this  was  within  the  authority  of  defendants,  and,  even  if  they  had  not  au- 
thority, the  emergency  was  such  as  to  justify  them  in  the  act,  and  they  were 
not  liable  to  plaintiff  for  a  loss  resulting  from  the  sale  of  the  damaged  com. 

After  the  transaction  cam6  to  plaintifTs  knowledge  he  made  no  objection,  and 
afterward  directed  defendants  to  make  no  further  sales  of  com.  Held,  a 
latification  of  the  acts  of  defendants. 

^ 

Appeal  by  defendants  from  a  judgment  in  fiavor  of  plaintiff  en- 
tered npon  the  report  of  a  referee. 

The  action  was  brought  by  Benjamin  F.  Jervis  against  Jessie 
Hoyt  aiid  others,  to  recover  a  balance  of  account  between  plaintiff 
and  defendants.  The  action  was  brought  in  Madison  county,  and 
the  place  of  trial  was  subsequently  changed  to  Kings  county.  The 
facts  were  these  :  During  the  season  of  1868  plaintiff,  who  was  a 
banker  at  Cazenovia,  made  large  advances  to  the  firm  of  Munn  & 
Scott,  of  Chicago,  on  com  and  grain  shipped  by  them  to  the  firm 
of  Powell  &  Company,  of  New  York  city.  After  said  shipments, 
and  in  the  early  part  of  November,  1868,  Powell  &  Co.  failed.  On 
the  16th  of  November  Powell  A  Co.,  who  then  had  five  lots  of  com 
and  one  lot  of  flour,  pledged  as  security  for  six  loans  made  to  them 
by  the  New  .York*  Guaranty  and  Indemnity  Company  transferred 
their  interest  to  plaintiff.  At  that  time  there  seemed  to  be  a  mar- 
gin upon  said  com  over  and  above  said  loans  for  which  it  was 
pledged  of  several  thousand  dollars.  For  the  purpose  of  effecting  a 
sale  of  the  grain  and  com  plaintiff  employed  defendants,  who  were 
hctoT9  and  dealers  in  grain  doing  business  in  the  city  of  New 
Yort 
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One  of  the  lots  of  com  held  in  pledge  consisted  of  three  boat- 
loads of  com  upon  which  there  was  a  loan  of  $23^000.  The  mate- 
rial facts  in  relation  to  this  lot^  which  is  the  only  matter  in  contro- 
versy in  this  action^  are  sofSciently  set  forth  in  the  opinion. 

C.  Van  Santvoord,  for  appellants. 

A.  H.  Bailey y  for  respondent.  Defendants  violated  the  instmo- 
tions  of  plaintiff^  and  were  therefore  liable  for  any  loss.  Seymour 
V.  Wichhoff,  10  K  Y.  213 ;  Evans  v.  Root,  7  id.  186 ;  ScoU  v. 
Rodgersy  31  id.  676  ;  Hays  v.  StonSy  7  Hill,  128  ;  the  acquiescence 
of  plaintiff  was  not  a  ratification.  Ddafield  y.  State  of  IlUnais,  26 
Wend.  192. 

Talgott,  J.  The  referee  in  this  case  has  held  that  the  plaintiff 
is  properly  chargeable  with  the  losses  which  occurred  on  all  the  lota 
of  com  taken  up  in  behalf  of  the  plaintiff  from  the  "  New  York 
Guaranty  and  Indemnity  Company/'  except  the  loss  qn  what  is 
known  in  the  case  as  the  123,000  lot,  as  to  which  he  determined 
that  the  loss,  which  he  states  at  #5,138.25,  must  be  borne  by  the 
defendants.  On  a  careful  examination  of  the  case,  we  think  the 
referee  erred  in  charging  the  loss  on  the  123,000  lot  to  the  defendants 
for  several  reasons.  The  defendants  in  this  matter  were  the  factors 
of  the  plaintiff.  A  factor  is  bound  to  obey  th«  orders  of  his  prin- 
cipal. But  where  no  orders  are  given,  or  where  they  are  not  clear^ 
explicit  and  peremptory,  the  factor  is  only  bound  to  good  faith  and 
reasonable  discretion.  Story  on  Agency,  §§  74,  186 ;  La  Farge  v. 
Kneeland,  7  Cow.  456.  And  an  examination  of  the  testimony  and 
correspondence  contained  in  the  case,  shows  that  the  general  rela- 
tions between  the  parties  were  that  the  plaintiff  in  regard  to  all 
this  property,  while  of  course  expressing  the  hope  and  expectation 
of  being  able  to  get  out  of  the  transaction  with  the  Indemnity 
Company  at  a  profit,  or  at  least  without  any  loss,  still  confided  in 
the  judgment,  good  faith  and  discretion  of  the  defendants  to  man- 
age the  matter  as  his  factors,  and,  as  they  might  think,  to  his 
advantage.  It  does  not  appear  that  the  defendants  have  been  want- 
ing in  reasona];>le  discretion,  and  no  attempt  is  made  to  impeach 
their  good  faith,  nor,  so  far  as  we  can  discover,  is  the  plaintiff  able 
to  put  his  finger  upon  any  specific  order  which  the  defendants  have 
violated.     But  more  closely  to  examine  the  history  of  what  is  called 
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the  $23,000  lot.  We  find  that  the  Indemnity  Company  held  this 
lot  for  a  specific  advance  of  $23,000./  It  consisted  of  three  boat 
loads  of  com,  in  all  something-  oyer  22,000  bushels,  in  tKe  boats 
J.  C.  Harper,  Hattie  Eliza  and  E.  W.  Boyd.  This,  with  the  otider 
lots,  was  in  the  hands  and  custody  of  the  Indemnity  Company,  under 
the  arrangement  made  by  the  plaintiff,  that  he  might  at  his  option 
take  out  of  their  custody  any  partie^lar  lot  or  part  of  a  lol  upon 
paying  up  the  adyances  which  had  been  made  upon  that  lot  The 
whole  was  under  the  general  charge  of  the  defendants  at  "Sew  York 
aa  the  factors  of  the  plaintiff,  who  resided  at  Cazenoyia  in  Madison 
county.  On  the  23d  day  of  IJToyember,  1868,  the  defendants  dis- 
ooyered  that  the  cargo  of  the  B.  W.  Boyd  was  heated  ar  d  was 
receiying  damage.  The  market  was  then  rising.  To  prevent  far- 
ther loss  and  damage  to  the  cargo  of  the  B.  W.  Boyd,  the  defend- 
ants made  an  arrangement  with  the  Indemnity  company  whereby 
they  were  permitted  to  take  out  of  the  custody  of  the  company  the 
cargo  of  the  Boyd  and  sell  the  same,  upon  the  agreement  that  in  a 
few  days  they  would  pay  the  whole  $23,000  advanced  on  that  lot, 
and  take  the  whole  of  it.  And  they  became  thereby  bound  to  pay 
the  company  the  whole  $23,000  before  or  at  the  maturity  of  the 
loan.  • 

As  we  understand  the  case,  and  as  the  acts  and  conrespondenoe 
of  the  parties  demonstrate  the  authority  to  take  up  any  or  all  the 
loans  when  they  should  think  it  for  the  advanti^e  ot  the  plaintiff, 
was  confided  to  the  discretion  and  judgment  of  the  defendants. 
But  without  reference  to  this  general  authority  such  an  act  as  the 
taking  up  of  the  $23,000  loan,  on  a  rising  market,  lor  the  purpose 
of  saving  one  of  the  cargoes  from  perishing  was  witnin  the  general 
powers  of  the  factors.  Emergencies  may  arise  in  which  an  agent 
or  factor  may,  from  the  necessities  of  the  case,  be  justified  in  as- 
suming extraordinary  powers,  and  his  acts,  fairly  done  under  such 
circumstances,  bind  the  principal.  Amongst  other  emergencies 
acts  done  in  the  bona  fide  effort  to  save  perishing  property  is  one. 
Story  on  Agency,  §  141.  When  the  defendants  bound  themselves 
to  take  up  the  whole  $23,000  lot,  the  market  was  rising,  and  if  the 
com  could  have  been  sold  without  unnecessary  delay,  not  only  there 
would  have  been  no  loss,  but,  as  Hazeltine  testifies,  and  which  is 
undisputed,  a  very  considerable  profit  would  have  accrued  to  the 
plaintiff  upon  that  lot 

But  we  think,  moreover,  that  the  plaintiff  ratified  the  transaotioB 
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by  wbioh  the  defendaate  became  bound  to  take  up  the  whole 
$23^000  loon.  On  the  24th  day  of  November,  the  Bame  day  on  which 
tiie  defendants  had  agreed  to  take  it  up,  or  the  next  day,  they  wrote 
to  the  plaintiff  as  follows  :  *'  We  find,  on  examining,  the  corn  left 
with  the  Indemnity  Company  all  in  good  order,  except  boat  R.  W. 
Boyd,  6,426^  bushela  This  load  is  a  very  unsound  one  ;  has  been 
kiln-dried  when  liot  atnd  is  now  alive  with  weevil,  who  have  eaten 
into  the  grain.  Scarcely  a  kernel  but  cut.  We  sold  this  load  at 
107i  in  store  just  as  it  is.  It  will  have  to  be.  turned  over  several 
times  to  get  the  weevil  out  of  it.  Prime  com  was  steady  at  112  a 
114  cents,  in  store  ;  116  a  116^^,  afloat."  The  plaintiff  had  a  list  of 
all  the  lots  of  corn  held  by  the  Indemnity  Company,  with  a  state- 
ment of  the  amount  loaned  on  each  lot,  from  which  it  appeared 
that  on  the  loads  of  the  three  boats,  of  which  the  R.  W.  Boyd  was 
one,  there  was  a  loan  of  128,000,  due  December  21,  1868,  and  he 
knew  that,  according  to  his  arrangement  with  the  Indemnity  Com* 
pany,  the  sale  of  the  cargo  of  the  Boyd  involved  the  taking  up,  or 
the  agreement  to  take  up,  by  the  defendant  in  his  behalf  of  the 
whole  loan  of  $23,000.  On  the  26th  of  November  the  plaintiff 
wrote  the  defendants  as  follows:  "  I  have  received  your  advice  of 
sale  of  two  loads  oj^com.  The  market  runs  against  us  so  far.  Mr. 
Munn  urges  that  the  sale  be  slow  at  present.  I  will  go  to  New 
York  either  Saturday  or  Monday."  This  was  apparently  in  reply 
to  two  letters  of  the  defendants  under  date  of  the  23d  and  24th. 
And  apparently  one  of  the  loads  referred  to  as  sold  is  the  cargo  of 
the  R.  W.  Boyd.  At  all  events,  it  does  not  appear  that  the 
plaintiff  made  any  objection  to,  or  found  any  fault  with  the  trans^ 
action.  On  the  28th  day  of  November  the  plaintiff  telegraphed  to 
the  defendants,  "  Hold  balance  of  corn  till  I  get  to  New  York." 
On  the  30th  tiie  plaintiff  wrote  the  defendants:  ''  Yours  of  27th 
received.  Olad  to  notice  some  improvement  in  the  market.  At 
request  of  our  Chicago  friends  I  telegraphed  you  on  Saturday  not 
to  make  further  sales  until  I  see  you.  I  e^tpeot  to  be  in  New  York 
Wednesday.*' 

If  the  principal  objeots  to  tiie  acts  of  his  agent,  he  ought  to  dis^ 
sent  and  give  notice  of  such  disdent  in  a  reasonable  time,  or  his 
assent  will  be  presumed^  even  in  case  of  a  violation  of  instructions. 
Vianna  v.  Barclay^  3  Cowen  2^1;  Caimes  v.  Bleeckery  12  Johns. 
800.  The  effect  of  the  defendants'  silence  as  to  the  agreement  to 
take  .up  the  I28>000  locm  was  tbis:  Being  assunifed  by  the  factors 
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to  be  the  com  of  the  plaintiff  and  held  hj  thorn  in  his  behalf,  of 
coarse  it  came  nnder  the  orders  of  the  plaintiff  not  to  sell  until  he 
arriyed  at  New  York,  or  gave  farther  directions.  Whereas,  if  the 
plaintiff  had  intottded  to  repudiate  the  transaction  and  claim  that 
the  defendants  had  made  that  lot  of  com  their  own,  }ie  should  haye 
done  so  at  once,  as  it  appears  from  the  undisputed  testimony  of 
Hazeltine  it  might  then  hare  been  sold  at  a  considerable  profit. 
A  principal  cannot,  by  preserving  silence  on  being  informed  of  his 
factor's  transactions  in  his  behalf,  keep  himself  in  a  position  to  avail 
himself  of  the  transaction  if  it  proves  to  be  profitable,  and  repu- 
diate if  otherwise.  And  this  appears  to  be  what  the  plaintiff  seeks 
to  do  in  this  case. 

Being  under  orders  not  to  sell,  the  defendants  did  not  pay  the 
balance  of  the  $23,000  to  the  Indemnity  Company  till  the  loan  ma- 
tured, on  the  21st  December,  1868.  In  the  meantime  the  plaintiff 
had  been  in  New  York  as  was  shown  by  the  entry  of  his  name  in 
his  own  handwriting  on  the  hotel  register.  Mr.  Hoyt,  one  of  the 
defendants,  says  that  while  plaintiff  was  in  New  York  at  that  time, 
he  expressly  instructed  him  to  take  up  the  $23,000  loan  at  matu- 
rity. The  plaintiff,  however,  claims  to  have  no  recollection  of 
having  been  in  New  York  till  the  following  summer.  And  the 
referee  makes  no  finding  in  regard  to  any  personal  interview  between 
the  parties,  after  the  original  employment  of  the  defendants  as 
factors.  It  is  very  clear,  however,  that  the  plaintiff  was  fully 
advised  of  the  payment  of  the  123,000  loan  by  the  letter  of  the  22d 
of  December,  and  that  the  defendants  then  had  on  hand  for  the 
account  of  the  plaintiff,  amongst  other  corn,  the  two  remaining 
boat  loads  of  the  123,000  lot.  He  was  also  informed  of  this  in 
other  letters  and  by  the  accounts  rendered  him  from  time  to  time, 
bat  never  disavowed  the  transaction,  or  objected  to  it,  till  long 
after  it  had  taken  place,  and  when,  as  it  seems  to  us,  a  considerable 
loss  on  this  $23,000  lot  had  accrued,  apparently  from  the  instruc- 
tions of  the  plaintiff  to  withhold  it  from  sale,  when  it  could  have 
been  sold  at  a  profit*  We  do  not  see  how,  upon  the  evidence 
afforded  by  the  case,  the  defendants  can  be  held  liable  for  the  loss 
on  the  $28,000  lot  which  is  all  that  it  is  necessary  to  consider  on 
this  appeal.  We  think  the  defendants  were  justified  in  their  agree* 
ment  to  take  it  up  under  the  oircamstances,  and  at  the  time  when 
they  did  so.  And  if  they  were  not  strictly  justified  in  so  doing, 
the  plaintiff  ratified  the  transaction  by  omitting  to  objeot  to  it 
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within  a  reasonable  time  after  notice  of  it,  but  instead,  writing  as 
though  he  understood  and  approved  of  it. 

A  new  trial  must  be  ordered  with  costs  to  abide  the  event  and  a 
new  referee  substituted.  ^ 

Neio  trial  wdered. 


WOODWABD  V.    BtTGSBBE. 

■ 

A^ppeal  to  the  Court  of  Appeals — when  not  aUowMe. 

In  an  appeal  inTolving  less  than  $600,  decided  by  the  general  term,  there  was 
involved  only  a  question  of  fact  and  one  concerning  the  admissibility  of 
the  testimony  of  a  physician  as  to  the  value  of  the  services  of  a  nurse  to  a 
sick  person  in  a  peculiar  case.  HM  not  a  proper  case  to  go  to  the  Court  of 
Appeals. 

MoTiOK  by  defendant  for  leave  to  go  the  Court  of  Appeals  after  an 
affirmance  by  the  general  term  of  a  judgment  in  favor  of  plaintiff. 

The  action  was  brought  by  Julia  Woodward  against  Henry 
Bugsbee,  administrator,  etc.,  of  Isaac  Bugsbee,  deceased,  to  recover 
for  services.  The  decision,  from  which  an  appeal  was  sought  by 
this  motion,  is  reported  in  4  N.  Y.  Sup.,  at  page  393,  where  the 
facts  are  fully  given. 

Daniel  Finny  for  appellant. 

James  iV.  Pronk,  for  respondent. 

Babkabd,  p.  J.  There  is  no  principle  involved  in  this  case  of  suffi- 
cient importance  to  go  to  the  Oourt  of  Appeals.  The  plaintiff's 
brother  came  to  plaintift^s  house  and  asked  to  be  taken  care  of  for 
a  few  days;  he  was  sick;  he  had  not  been  a  member  of  plaintiff's 
family.  Plaintiff  took  him  and  cared  for  him  during  a  sickness 
which  resulted  in  death. 

The  complaint  of  which  he  died  was  an  ulcerous  discharge, 
most  offensive  and  loathsome.  The  sick  brother  was  very  grateful, 
and  made  a  will  giving  plaintiff  $500.  This  will,  for  a  formal  de- 
fect in  the  execution,  was  rejected,  and  plaintiff  recovered  $440,  by 
action.    The  general  term  have  affirmed  the  judgment 
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The  only  qaeetions  are:  Was  plaintiff  prevented  from  recoyery  by 
the  role  that  no  action  lies  between  members  of  same  family.  This 
is  made  a  question  of  fact  by  the  case  which  the  Court  of  Appeals 
would  not  reverse.  The  other  question  arises  as  follows:  The 
plaintiff  put  on  the  stand  as  a  witness  a  physician^  who  knew  the 
price  of  services  rendered  by  nurses  to  sick  persons.  He  testified, 
however,  that  he  had  never  seen  a  case  so  bad  as  this,  and  knew  of 
no  market  value  of  the  services  rendered  by  plaintiff. 

He  was  asked  what,  in  his  opinion,  was  the  value  of  plaintiff's 
services?  This  was  objected  to^and  admitted,  and  exception  taken. 
The  general  term  thought  it  was  no  error  for  the  reason  that  the 
witness  knew  the  value  of  services  similar  in  kind,  but  less  in  extent, 
and  that,  to  prevent  a  failure  of  justice  in  such  a  case,  the  evidence 
was  properly  received. 

The  application  for  leave  to  go  to  the  Court  of  Appeals  is  denied. 

Motion  denied. 


Matteb  oe  Wino. 

Leaoe  to  sue  committee  of  luruxtte. 

Where,  upon  a  motion  to  sue  the  committee  of  a  lunatic,  the  afSdavits  of  the 
moving  and  opposing  parties  were  conflicting  and  irreconcilable,  heid,  that  it 
was  not  proper  to  decide  the  conflict  upon  a  motion,  and  leave  should  be 
given  to  sue. 

Leave  to  sue  should  not  be  denied  when  the  party  applying  shows  a  case 
whereon,  if  established,  a  court  of  equity  would  grant  relief. 

Appeal  by  Annetta  Wing  from  an  order  at  special  term  denying 
a  motion  to  vacate  an  order  in  relation  to  the  person  and  estate  of 
a  lunatic,  and  also  denying  a  motion  for  leave  to  sue  the  committee 
of  such  lunatic.  « 

The  motion  was  made  by  the  appellant  to  bring  an  action  against 
Samuel  H.  Crook,  committee  of  the  estate  and  person  of  George 
F.  Wing,  a  lunatic,  the  husband  of  the  appellant,  to  set  aside  a 
deed,  and  for  other  relief.  The  said  committee  was  appointed  .y 
order  of  the  court  in  July,  1873.  In  the  latter  part  of  1873, 
appellant  and  the  committee  made  an  agreement,  in  consequence 
of  which  an  order  of  the  court  was  entered  directing  the  removal 
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of  the  lunatic  from  the  care  and  custody  of  appellant^  and  the 
setting  apart  to  appellant  of  certain  personal  property  of  said 
lunatic^  and  the  payment  to  her  of  a  specified  sum  of  money  in 
settlement  of  her  dower  and  marital  rights.  Appellant  alleged  in 
her  affidavit  that  she  was  coerced  to  make  the  agreement  and 
execute  the  deed  mentioned,  by  the  improper  conduct  of  her  coun- 
sel in  the  matter  and  others^  and  by  threats  of  an  attachment;  and 
that  she  was  advised  that  the  deed  was  fraudulent  and  without 
consideration.  These  statements  were  contradicted  by  the  affidavits 
of  the  committee  and  the  counsel  mentioned.  Other  facts  suffi- 
ciently appear  in  the  opinion. 

2>.  P,  Barnardy  for  appellant. 

Abel  Grooky  for  respondent,  cited  Oarlick  v.  Sironffy  3  Paige,  440; 
Milier  v.  Millery  16  Ohio,  527;  2  Kent  Com.  166;  Thomas  v.  Bromi, 
10  Ohio  St.  147;  Houghton  v.  Houghton,  14  Ind.  605;  Wilson  v. 
Wilsony  1  H.  L.  Cas.  638;  Dillinger^s  Appeal,  36  Penn.  St.  357; 
2  Crary  Sp.  Proc.  26. 

BAR17ABD,  P.  J.  The  affidavits  read  by  the  counsel  for  Mrs.  Wing, 
in  support  of  her  motion  for  leave  to  sue  the  committee  of  her  hus- 
band's estate,  and  by  the  committee  in  opposition  thereto,  are 
irreconcilable.  It  is  not  proper  to  decide  upon  the  merits  when  there 
is  such  conflict  upon  a  motion.  Leave  should  be  granted  the  mov- 
ing party,  to  sue  the  committee  to  set  aside  the  settlement.  If  the 
committee  was  not  an  officer  of  the  court,  Mrs.  Wing  could  sue 
without  leave.  Leave  should  not  be  denied  when  the  party  apply- 
ing for  such  leave  shows  a  case  whereon  a  court  oi  equity  would 
grant  relief,  if  her  claim  should  be  established  on  the  trial. 

The  order  appealed  from  should  be  so  far  modified  as  to  permit 
Mrs.  Wing  to  sue  the  committee,  saving  the  rights  of  the  mort- 
gagors. 

Mrs.  Wing  is  the  wife  of  the  lunatic.  By  a  preceding  order  she 
was  to  be  permitted  access  to  her  husband  once  a  week.  The  com- 
mittee has  removed  the  lunatic  out  of  the  State.  The  order  appealed 
from  should  also  be  modified,  so  far  as  to  require  the  lunatic  to 
be  produced  once  a  week  within  this  State,  in  some  easily  accessi- 
ble place  to  Mrs.  Wing,  and  that  she  have  free  access  to  him. 

Ordered  accordingly. 
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People  ex  ret  Makn  v.  Mott, 

Mghtoay — potMrs  of  commisHoners  to  asses  damages, 

GommiBflioiien  appointed  by  the  ooantj  court  to  aesess  damages  apon  the  lay- 
ing oat  of  a  highway,  made  and  signed  their  assessment,  delivered  it  to  one 
of  the  oommissionert  of  highways,  who  filed  it  with  the  town  clerk.  They 
subsequently  made  and  filed  another  assessment.  Held,  that  the  power  of  the 
commissioners  to  assess  was  expended  when  they  signed  the  first  determin- 
ation, and  they  could  not  review  their  action,  and  an  appeal  taken  more  than 
twenty  days  after  the  first  assessment  was  filed,  although  within  twenty 
days  of  the  filiiig  of  the  second,  was  too  late. 

CssnoRABi  npotL  the  relation  of  John  Mann^  directed  to  Jacob 
Motty  and  others,  commisgioners  of  highways  and  town  clerk  of  the 
town  of  Greenbnrgh,  Westchester  county,  to  review  the  proceed- 
ings had  upon  the  assessment  of  relator's  damages  for  laying  out  a 
highway  in  said  town. 

The  highway  mentioned  was  laid  out  by  proceedings  duly  taken 
for  that  purpose  by  the  commissioners  of  highways.  Three  com- 
missioners were  appointed  by  the  county  court,  to  assess  the  dama- 
ges for  the  laying  out  of  said  highway.  They  met,  acted,  and 
agreed  upon  an  assessment,  which  was  signed  by  all  of  them.  This 
assessment  bears  date  January  9,  1873,  and  was  delivered  to  one  of 
the  highway  commissioners  of  said  town,  who  filed  the  same  in  the 
town  clerk's  office  January  18,  1873.  By  this  assessment  the  dam* 
ages  of  the  relator  were  assessed  at  1600.  On  the  29th  of  January, 
1873,  the  commissioners  to  assess  again  met  and  conferred  upon 
the  subject  of  said  assessment,  and  made  and  signed  a  supplemen- 
tary assessment,  which  was  delivered  to  one  of  the  commissioners 
of  highways  and  filed  in  the  town  clerk's  office  on  the  14th  of  Feb- 
ruary, 1873.  On  the  25th  of  February,  1873,  an  appeal  was  taken, 
a  notice  being  served  on  the  town  clerk  asking  for  a  jury  to  re-assess 
damages.  A  jury  was  duly  drawn  and  a  re-assessment  made  by 
them,  in  which  the  damages  of  relator  were  assessed  at  six  cents. 

J.  0.  Dykman,  for  relator. 

X.  T.  Yale  and  0.  Frost,  for  respondents,  cited  Woolsey  v.  Tomp- 
hins,  23  Wend.  824;  HaOoch  y.  WooUey,  id,  328;  MaHer  of  Lemi 
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St,  2  Wend.  472,  476;  Livingston  v.  Mayor  of  New  York,  8  Wend. 
85, 100;  Matter  of  Furman  St.,  17  Wend.  661,  662;  People  v.  Board 
of  Assesem'S,  39  N.  Y.  81. 

Babkabd,  p.  J.  The  commissioners  appointed  by  the  county 
court  to  assess  the  damages  occasioned  to  the  several  owners  by 
the  laying  out  the  road  in  question,  expended  their  powers  when 
they  made  and  signed  their  written  determination  dated  the  9th 
of  January,  1873,  and  deliyered  the  same  to  the  commissioners  of 
highways.  They  could  not  again  meet  to  review  the  same,  or  to 
correct  errors  therein.  It  would  be  an  evil  precedent  to  establish, 
that  a  board  of  commissioners  to  assess  damages  may  save  an  appeal 
by  giving  a  new  certificate  of  assessment. 

The  subsequent  proceedings,  so  far  as  they  affect  the  relator, 
must  be  held  void,  for  the  reason  that  no  valid  appeal  has  been 
taken  from  the  original  assessment, 

Be-assessfnent  set  aside* 


ALEXA]n>BB  Y.   ObBMAHI^IA  FiBE  IKSUBAKOB  OOMPAlirY. 
Iruurance — fl/re  polity — eondUioM — eonstruetion  of  policy  -^Bttoppei-^AgeMy, 

The  owner  of  aa  unocoapied  dwelling  hoase,  at  the  solicitation  of  the  agent  of 
an  inaurance  company,  took  oat  a  policy  upon  it.  The  application,  which 
contained  a  provision  making  the  statements  therein  a  warranty,  was  filled 
out  by  the  agent,  who  knew  all  the  circamstances.  One  of  the  questions 
therein  was,  '*For  what  is  the  building  used  and  how  many  tenants  are 
there  ? "  to  which  the  answer  was,  "  Dwelling."  Heid  (1)  that  even  if 
plaintiff  had  himself  filled  out  the  appUcation,  it  would  be  doubtful  if  he 
warranted  that  it  was  then  occupied ;  (2)  but  that  being  filled  out  by  the 
company's  agent,  and  the  part  of  the  question  as  to  tenants  being  unanswered, 
the  company  only  had  a  covenant  that  the  building,  when  used,  would  be 
used  for  a  dwelling,  Hdd^  also,  that  even  if  the  legal  construction  was  that 
the  house  was  then  used  as  a  dwelling,  the  company  was  estopped  by  the 
knowledge  of  its  agent. 

The  policy  contained  a  provision, "  that  any  person  other  than  the  assured  who 
may  have  procured  this  insurance  to  be  taken,  shall  be  deemed  to  be  the 
agent  of  the  assured,  and  not  of  this  company,  under  any  circumstances  what- 
ever," etc.  HM  not  to  refer  to  agents  of  the  company^  bat  only  to  insurance 
brokers. 
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Monoisrby  plaintifF  for  judgment  on  a  verdict  directed  at  the  oir- 
eiiit>  sabject  to  the  ojAnion  of  the  court  at  general  teim. 

The  action  was  brought  in  Suffolk  county  by  George  Alexander 
against  the  Oermania  Fire  Insurance  Oompany,  to  recover  for  the 
loss  by  fire  of  a  dwelling  house,  upon  which  defendant  had  issued 
a  policy, 

The  house  mentioned  was  situated  in  Bay  Shore,  in  said  oounty, 
and  was,  in  the  month  of  May,  1872,  unoccupied  and  uninsured.  At 
tiiat  time,  one  Brewster,  an  agent  of  defendant  at  Bay  Shore,  who 
was  familiar  with  the  house,  passed  it  every  day  and  knew  it  was 
vacant;  told  plaintifl  it  ought  to  be  insured.  Plaintiff,  after  some 
hesitation,  consented  to  have  it  insured,  and  Brewster  took  a  sur- 
vey and  filled  out  the  usual  printed  form  of  application,  and  plain- 
tiff signed  it.  Brewster  forwarded  the  application  and  received  the 
policy,  which  was  delivered  to  plaintiff  and  the  premium  paid. 

The  application  contained  this  provision  :  '^And  the  said  appli- 
cant hereby  covenants  and  agrees  to  and  with  the  said  company 
that  the  foregoing  is  a  just,  full  and  true  exposition  of  all  the  facts 
and  circumstances  in  regard  to  the  condition,  situation  and  value 
of  the  property  to  be  insured,  so  far  as  the  same  are  known  to  the 
applicant,  and  the' same  is  hereby  made  a  condition  of  the  insur- 
ance, and  a  warranty  on  the  part  of  the  insured.'' 

Among  the  questions  and  answers  was  this: 

**Occupaii(m,  For  what  purpose  is  tiie  building  used  and  how 
many  tenants  are  there?  —  Dwelling." 

The  policy  contained  the  provision  that  '^  any  false  representation 
by  the  assured  of  the  condition,  situation  or  occupancy  of  the  prop- 
erty, or  any  omission  to  make  known  every  fact  material  to  the  risk," 
should  render  the  policy  void.  The  eleventh  clause  of  the  policy 
was  as  follows: 

'^  It  is  a  part  of  this  contract  that  any  pers6n  other  than  the 
assured  who  may  have  procured  this  insurance  to  be  taken  by  this 
oompany  shall  be  deemed  to  be  the  agent  of  the  assured  named  in 
this  policy,  and  not  of  this  company  under  any  circumstances  what* 
ever  or  in  any  transaction  relating  to  this  insurance." 

William  E.  Stiffer  and  J^  Lawrenee  Smith,  for  plaintiff. 

£.  01  Chetwoody  for  defendant.  The  statements  as  to  occupation 
are  warranties.    Plumb  v»   Cattaraugus  Ins.  Co.f  18  N.  Y.  392; 

Vol.  V,  N.  Y.  Rep.— 27 
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Clioae  Y.  HamiUon  Ins.  Go.y  20  id.  52;  Jennings  v.  Chenango  Co. 
Mut  Ins,  Oo.y  2  Den.  75;  Sarsfield  t.  Metropolitan  Ins.  Go.,  42 
How.  97;  Smith  y.  Empire  Ins.  Co.,  25  Barb.  497;  Leroy  v.  Market 
Mre  Ins.  Co.,  39  N.  Y.  90;  S.  0.,  45  id.  80;  Parmdee  y.  Hoffman 
Fire  Ins.  Co.,  54  id.  193;  CoU  y.  Phoenix  Fire  Ins.  Co.,  id,  696. 
The  non-occupation  was  a  breach  of  the  warranty  and  aYoided  t&e 
policy.  Mead  y.  Northwestern  Ins.  Co.,  7  N.  Y.  530;  Wustwn  v. 
aty  Fire  Ins.  Co.,  15  Wis.  138;  Harrison  y.  City  Fire  Ins.  Co.,  9 
Allen,  231;  Witherell  y.  Maine  Ins.  Co.,  49  Me.  200;  Ripley  v. 
.^na  Ins.  Co.,  30  N.  Y.  136.  Warranties  extend  eYen  to  known 
defects.    Kennedy  y.  St.  Lawrence  Co.  Mut.  Ins.  Co.,  10  Barb.  286. 

Babkard,  p.  J.  The  defendant,  on  the  17th  of  May,  1872,  issued 
a  policy  of  insurance  to  plaintiff  on  a  house  in  Suffolk  county,  for 
one  year.  The  house  shortly  thereafter  burned  down.  It  had 
been  occupied  as  a  dwelling  by  a  Mrs.  Mowbray  until  about  a 
month  before  the  insurance  was  effected,  but  at  the  time  of  the 
insurance  was  unoccupied,  and  remained  so  until  the  fire.  The 
application  was  taken  by  Henry  Brewster,  who  for  three  years  had 
solicited  business,  filled  out  applications,  receiYcd  premiums,  taken 
snrYcys,  and  made  descriptions  of  buildings  for  defendant.  Mr. 
Brewster,  knowing  the  house  was  unoccupied,  applied  to  plaintiff 
to  insure  it.  After  some  hesitation,  plaintiff  consented.  Brewster 
made  out  the  application,  wrote  all  the  answers  which  were  written 
to  the  questions  proposed;  plaintiff  signed  it,  and  it  was  sent* to 
l^he  defendant,  and  upon  it  the  policy  in  question  was  issued.  In 
this  application  there  is  contained  the  following  question:  ^'Occu- 
pation —  For  what  is  the  building  used,  and  how  many  tenants  are 
there?"    To  this  the  answer  written  by  Brewster  was  "Dwelling.** 

It  is  now  claimed  that  the  policy  thus  issued  is  Yoid,  for  the 
reason  that  plaintiff  by  the  application  made  a  warranty  as  to  the 
occupation,  which  was  broken  when  made,  and  thereby  the  policy 
was  of  no  effect.  This  presents  two  questions  for  examination: 
What  was  the  warranty  in  question?  What  effect  had  the  knowl- 
edge of  Brewster  that  the  house  was  unoccupied,  upon  the 
defendant? 

The  question  of  warranty  would  not  be  free  from  doubt  if  the 
application  had  been  filled  out  by  plaintiff.  The  insured  premises 
had  been  a  dwelling  until  a  few  weeks  before  the  fire — was  a 
dwelling  house  in  ordinary  and  accurate  language  at  the  time  of 
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issaing  of  policy,  haTing  no  tenant,  and  was  expected  to  be  tenanted 
as  a  dwelling  in  the  near  future.  A  general  question  as  to  mode  of 
occupation  might  be  answered  as  it  was  answered,  ^Mwelling." 
AU  doubt  is  removed  as  to  the  question  when  the  additional  fact  is 
considered  that  Brewster  solicited  and  filled  up  the  application  him- 
self. He  was  defendant's  agent  acting  within  the  scope  of  his 
authority.  He  was  told  nothing  by  plaintiff,  but  wrote  the  com- 
pany answer  to  the  question  with  a  full  personal  knowledge  of  the 
facts.  Brewster  cannot  be  held  'to  have  intended  to  deceive  either 
his  own  principal  or  the  plaintiff.  In  view  of  these  facts  and  of 
the  fact  that  that  part  of  the  question  as  to  number  of  tenants  is 
unanswered,  the  legal  intendment  must  be  that  the  company  have 
only  a  covenant  that  the  building  was  a  dwelling  house  and  when 
used  thereafter  should  be  used  as  a  dwelling. 

Assuming  that  the  legal  construction  of  the  question  and  answer 
to  be  that  the  house  was,  at  the  date  of  the  application,  actually 
occupied  as  a  dwelling,  Brewster  knew  the  fact  to  be  otherwise,  i 

and  prepared  the  application  for  plaintiff  to  sign.  As  has  been 
already  stated,  ordinary  men  would  make  the  answer  in  question 
in  reference  to  an  unoccupied  dwelling  house.  The  defendant 
ought  to  be  estopped  by  the  knowledge  of  its  agent  when  the  acts 
and  declarations  of  the  agent  induced  the  contract  of  insurance. 
This  seems  to  be  the  doctrine  of  the  court  of  appeals  on  this  subject. 
Ames  V.  N.  T.  Union  Ins.  Co.,  14  N.  Y.  253;  Rowley  v.  Empire 
Ins.  Co.y  36  id.  550. 

The  condition  No.  11  annexed  to  the  policy  has  no  Reference  to  a 
case  like  this.  That  condition  is  directed  to  that  cl%ss  of  persons 
known  as  insurance  brokers,  whose  business  is  to  effect  insurance 
for  other  persons,  and  who  are  not  agents  either  of  companies  or 
individuals  except  so  far  as  their  acts  in  each  particular  case  make 
them  so.  The  defendant  says  in  the  condition  annexed  to  its 
policies  that  such  person  shall  be  deemed  the  agent  of  the  applicant. 
It  cannot  be  intended  that  an  application  to  the  defendant's  agent 
makes  such  agent  the  agent  of  the  applicant.  If  it  was  so  intended 
the  words  used  do  not  carry  out  the  intent.  Upon  the  whole  case 
we  think  the  plaintiff  should  have  a  judgment  upon  the  verdict, 
with  costs. 

Judgment  (accordingly. 
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Boblnson  t.  Kalbfleisch. 

■  ■  ■■*       ■■■   ■         I- 1  .  — — 


EoBiNSON  V.  Kalbflbisoh, 

CoTUraet  —  UUgdL  contract  avoids  agreements  made  in  furtheranee  of  it. 

An  agreement  mm  made  whereby  B  wm  to  withdraw  from  candidacy  for  the 
office  of  mayor  and  run  for  another  office, on  condition  that  K,  who  waa  also 
a  candidate  for  the  office  of  mayor,  would  pay  B's  past  and  future  expenses 
as  candidate.  Held,  that  the  agreement  being  illegal,  a  subsequent  direction 
by  K  to  expend  money  in  furtherance  of  it,  and  a  promise  to  pay  therefor, 
would  be  void. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff^ 
entered  upon  the  report  of  a  referee  appointed  in  pursuance  of  the 
statute  to  determine  a  claim  against 'executors. 

The  claim  was  made  by  William  £.  Bobinson^  against  Charles  H. 
Kalbfleisch  and  others,  executors  under  the  last  will  and  testament 
oi  Martin  Kalbfleisch,  deceased,  principally  for  serrices  rendered 
and  money  loaned  to  and  expended  on  behalf  of  said  testator.  The 
&ct6  sufficiently  appear  from  the  opinion. 

K  M.  CuUe»9  for  appellants. 

William  E.  BoMnson,  respondent,  in  person. 

Babnabd,  p.  J.  It  is  not  disputed  hut  that  the  original  agreement 
between  plaintiff  and  Mr.  Kalbfleisch,  deceafied,  was  illegal.  Plain- 
tiff had  been  nominated  by  an  organization  in  Brooklyn  for  mayor, 
and  Mr.  Kalbfleisch  and  Mr.  Bobinson  agreed  as  follows :  Plaintiff 
was  to  retire  from  the  candidacy  for  the  office  of  mayor,  and  Mr. 
Kalbfleisch  was  to  be  substituted;  plaintiff  was  to  be  nominated  by 
the  same  organization  for  the  office  of  receiyer  of  taxes,  and  Kalb- 
fleisch was  to  pay  all  the  expenses  "already  incurred  by  Mr.  Rob- 
inson, and  to  be  incurred  "  till  the  election  was  over. 

The  referee  flnds  a  new  agreement,  subsequent  to  this,  which  he 
holds  legal.  I  cannot,  from  the  evidence,  sustain  the  finding  in 
this  respect.  The  original  proposal,  as  testified  to  by  the  witness 
Davis,  was  as  follows:  "If  you  agree  with  me  to  have  my  name 
placed  at  the  head  of  the  ticket,  I  will  pay  Mr.  Robinson  every  cent 
he  has  spent,  or  may  spend,  in  this  campaign.  Let  him  be  named 
collector  of  taxes.  I  will  meet  the  whole  expense  of  Robineon,  and 
his  friends  with  him,  on  the  ticket." 
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The  complete  arrangement,  as  testified  to  by  Sullivan,  is  as  fol- 
lows: ''He  had  promised  ns  $3,000;  I  said,  what  amount  are  you 
prepared  to  give?  I  shall  give  you  a  check  for  $2,000,  and  pay  all 
the  printing,  posting  and  other  expenses  I  have  authorized  Bobin- 
•  son  to  attend  to;  and  said  he  expected  that  to  be  considerable  over 
11,000,  whioh  he  had  authorized  Bobinson  to  go  on  with." 

The  witness  Orogan  testifies  to  this  arrangement  as  follows:  ''I 
called  upon  the  committee  of  Mr.  Bobinson's  friends  at  Mr.  Ealb- 
fleisch's  request,  and  told  them  I  was  authorized  to  say  to  them 
that  if  Mr.  Bobinson  would  accept  the  position  of  collector  of 
taxes  on  Kalbfleisch^s  ticket,  that  Kalbfleisch  would  pay  all  the 
expense  already  incurred  by  Mr.  Bobinson  and  to  be  incurred  till 
the  election  was  over,  if  Mr.  Bobinson  would  withdraw  from  the 
mayoralty  contest.  ♦  *  *  *  He  authorized  me  to  say  to  Mr. 
Bobinson  that  he  would  pay  all  the  exj^ense,  both  before  and  after 
then,  till  eleotion.''  I  ''  told  Kalbfleisch  that  as  I  was  with  Mr. 
Bobinson  when  he  ordered  the  printing  tickets,  posting,  folding, 
etc.,  it  would  approximate  to  about  $1,300.  I  said,  give  these  men 
$2,000,  and  reserve  $1,000  to  pay  Mr.  Bobinson  for  printing,  and 
he  said  '  I  will' do  so.'  '* 

I  can  see  but  one  contract  which  included  past  and  future 
expenses;  and  even  if  there  were  a  subsequent  direction,  and  money 
expended  under  it,  it  was  in  furtherance  of  the  preceding  illegal 
agreement,  and  a  promise  to  pay  therefor  is  void.  Gray  v.  Hoohj 
4  N.  Y.  449. 

Judgment  is  reversed  and  new  trial  granted,  costs  to  abide  event. 

Judgment  reversed  and  neto  trial  granted. 


MiNSHULL  V.    AkTHUB. 

Ckmn&rtion — tUence  does  not  extinguish  claim  founded  on — JBstoppel — reeeipt 

of  dividend  from  bankrupt e  estate. 

Defendant  bought  eome  railroad  stock  for  plaintiff  npon  a  margin  deposited- 
with  him  bj  plaintiff.  Afterward  defendant  failed,  made  an  assignment, 
and  sold  the  stock.  Plaintiff  accepted  a  dividend  from  defendant's  estate, 
and  defendant  was  discharged  under  the  bankrupt  act.  Held  (1)  that 
plidntiff's  cause  of  action  for  the  conTersion  of  the  stock  would  not  be  extin- 
guished by  plaintiff^s  silence,  and  (2)  the  receipt -of  the  dividend  would  not 
of  iteelf  extinguish  the  claim,  if  not  received  with  that  intent,  or  with  knowl- 
edge that  receiving  it  would  extinguish  such  claim. 
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Minshnll  v.  Arthur. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  yerdict  of  a  jury,  and  from  an  order  denying  a 
new  trial. 

The  action  was  brought  in  Kings  county  by  William  J.  Minshull 
against  Edward  G,  Arthur,  to  recover  for  a  conversion  of  stock  by 
tdie  firm  of  Aldrich,  Sharpe  &  Co.,  of  which  defendant  was  a  mem- 
ber.   The  facts  appear  sufficiently  in  the  opinion. 

J.  71  JfcKenzie,  for  appellant,  cited  Hazard  v.  Spears,  4  Keyes, 
469;  Prince  v.  Clark,  1  B.  &  0.  186;  Bell  v.  Shibley,  33  Barb.  610; 
Ferguson  v.  Hamilton,  35  id.  427;  McLaren  v.  McMartin,  36  N. 
Y.  88.  " 

Oeorge  K  King,  for  respondent. 

Babkabd,  p.  J.  The  firm  of  Aldrich,  Sharpe  &  Company,  of  which 
finn  defendant  was  one  of  the  members,  agreed,  to  buy,  and  did  buy, 
one  hundred  shares  of  the  Chicago  and  Northwestern  Bailroad 
Company,  preferred  stock,  in  the  spring  of  1867,  for  the  plaintiff. 
The  plaintiff  paid  11,000  to  defendant's  firm  as  margin.  The  stock 
declined  and  plaintiff  put  up  $500  more  margin  in  April,  1867, 
which  he  withdrew  on  July  8,  1867.  In  the  latter  part  of  July,  the 
def en^nt's  firm  failed,  made  an  assignment,  and  sold  plaintiff's 
stock.  The  plaintiff  received  a  small  dividend  under  defendants' 
assignment,  and  the  defendants  were  subsequently  discharged 
under  the  bankrupt  act. 

The  conversion  of  the  stock  is  not  denied,  but  the  defendant 
seeks  to  defend  this  action  upon  two  grounds: 

1st.  That  the  plaintiff  has,  since  the  conversion,  waived  the  tort; 
and  2d.  That  the  claim  for  the  money  has  been  discharged  under 
the  bankrupt  law. 

The  plaintiff  had  a  cause  of  action,  has  it  been  extinguished?  If 
it  has  not  he  still  has  it.  It  was  not  extinguished  by  his  silence 
when  being  informed  of  the  unauthorized  sale  of  the  stock.  There 
are  cases  when  silence  will  conclude  a  party  who  suffers  acts  to  be 
done  inconsistent  with  his  claim,  and  the  rights  of  others  are  thereby 
prejudiced;  but  a  failure  to  object  after  conversion  without  his 
knowledge  is  not  such  a  case.  The  party  has  six  years  to  enforce 
his  claim.  The  receipt  of  th,e  dividend  of  defendant's  assignee  did 
not  of  itself  extinguish  the  plaintiff's  claim.    The  dividend  must 
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hare  been  received  with  the  intent  thereby  to  ettingiiish  the  cilhim., 
or  with  the  knowledge  of  the  fact  that  the  receipt  of  the  money 
would  extingnifih  it. 

These  questions  were  submitted  to  the  juiy^  and  we  thinks  under 
the  eyidenoe,  the  verdict  of  the  jury  cannot  be  set  aside  by  an 
appellate  court. 

The  judgment  is  affirmed,  with  co%ts. 

Judgment  affirmed. 


Bakxb  y.  Abkot. 

8ai$ — fftto  if  noi  -^WovrTanty — ofgwwAnvMn  ofeorporaie  hondi. 

R.  pledged  some  forged  bonds  with  A.  a0  seoarity  for  a  loan.  Subsequenfl j 
B.  negotiated  a  sale  of  the  bonds  to  B.,  and  A.,  bj  direction  of  B.,  deUvered 
them  to  B.  and  reoeived  from  B.  the  proceeds,  out  of  which  he  retained  the* 
loan/paying  the  balance  to  R.  A.  did  not  know  that  the  bonds  were  forged 
BM,  that  the  bonds  were  not  sold  by  A.  and  he  did  nothing  to  render  him 
liable  for  a  warranty  of  their  gennineness. 

Apfeil  by  defendants  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  verdict  of  a  jury,  and  from  an  order  denying  a 
new  trial 

The  action  was  brought  in  Kings  county  by  Gyrus  0.  Baker 
against  Harriet  Amot,  executrix,  etc.,  under  the  last  will  and  test- 
ament of  John  Arnot,  deceased,  and  others,  to  recover  the  amount 
paid  by  plaintiff  for  twenty-one  forged  bonds  purporting  to  be 
issued  by  the  Buffalo,  New  York  and  Erie  Bailroad  Company,  which 
it  was  claimed  were  sold  to  plaintiff  by  said  testator,  who  did 
business  under  the  name  of  '^  The  Chemung  Canal  Bank.''  The 
circumstances  of  the  transaction  are  sufficiently  set  forth  in  the 
opinion. 

OHUU  A  Stiger  and  Ira  Shaffer  for  appellants. 

Jos.  P.  Osborne  and  A.  P.  Whitehead,  for  respondents,  cited  Story 
on  Bailm.  §§  296-323;  Edw.  on  Bailm.  93;  Bowman  v.  Wood,  15 
Mass.  534;  Depuy  v.  Clark,  12  Ind.  432;  OoUins  v.  Martin,  1  Bos. 
&  PnL   648;  Peacock  v.   Rhodes,  2  Doug.  633;  ffartop  v.  Hoare, 


216  SBCOND  DEPAETMENT, 

Bftker  y.  Amoi. 

3  Atk.  50;  MiU&r  T;  Bac$,  1  Burr.  452;  Andrew  y.  Dieiriehy  14  Weni 
31;  Coddinffton  v.  Bay,  20  Johns.  638. 

Babkabd^  p.  J;  I  do  not  tliink  there  was  sufficient  evidence  to 
go  to  the  jory  upon  the  question^  whether  the  defendant's  testatox 
or  Roberts  sold  the  bonds  in  question.  John  Amot^  deceased^  had 
loaned  to  Boberts,  $850  on  each  of  twenty'K)ne  Buffalo,  New  York 
and  Erie  Bailroad.  Company  bonds,  at  sixty  days.  This  was  the  last 
of  June,  1873.  Within  a  day  or  two,  Roberts  asked  Cole  &  Co., 
a  firm  of  brokers  who  did  business  for  Amot^  to  sell  the  bonds  and 
pay  the  loan.  This  Cole  &  Co.  declined  to  do.  Boberfcs  then 
applied  to  Amot  to  make  the  sale;  he  declined,  saying  that  he 
was  satisfied  with  the  loan  as  it  was.  Roberts  then  said  he  would 
sell  them  himself,  and  went  out,  and  returned,  saying  that  he  had 
sold  them,  and  that  they  would  be  delivered  to  C.  0.  Baker  (plain- 
tiff). Cole  &  Co.  took  the  bonds,  and  accompanied  by  Roberts, 
went  to  plaintiff's,  received  the  proceeds  by  certified  check  payable 
to  plaintiff's  cashier,  and  endorsed  by  him  to  Cole  &  Co.,  and  Cole 
&  Co.  indorsed  the  same  to  John  Amot.  Amot  gave  Roberts  his 
check  for  the  difference  between  the  amount  of  the  loa^  and  the 
amount  of  the  proceeds  of  sale.  I  see  nothing  in  this  state  of 
facts  to  warrant  a  finding  against  John  Amot.  He  had  loaned 
money  on  bonds,  and  had  simply  delivered  them  to  plaintiff,  at 
Roberts'  request,  upon  payment  of  his  loan  upon  them.  Ketcham 
V.  Bank  of  Commerce^  19  ST.  Y.  509. 

Assuming  that  there  was  sufficient  evidence  to  go  to  the  jury 
upon  the  question  whether  Amot  or  Roberts  made  the  sale,  I  think 
the  justice  erred  in  refusing  to  charge  as  requested  by  defendant: 
^'If  the  jury  find  from  the  evidence  that  the  Chemung  County 
Bank  (John  Amot)  took  the  bonds  simply  as  security  for  a  loan, 
and  suffered  and  permitted,  or  directed  their  delivery,  in  pursuance 
of  a  sale  by  Roberts,  with  a  view  of  retaining  their  possession  until 
the  loan  was  paid,  and  with  a  view  of  thereby  obtaining  payment 
of  the  money  loaned,  the  plaintiff  can  not  recover  and  the  defend- 
ant is  entitled  to  their  verdict."  This  seems  a  plain  proposition. 
Roberts  simply  paid  his  debt  to  Amot  oy  transferring  to  him  the 
proceeds  of  the  sale  of  the  bonds  so  far  as  was  necessary  to  pay  the 
debt,  and  retained  the  remaining  proceeds  himself,  and  after  John 
Amot's  debt  was  paidi  he  delivered  the  bonds,  by  the  direction  of 
Roberts,  to  plaintiff.    I  do  not  see  that  he  had  said  or  done. any 
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thing  to  mak^  him  liable  for  a  warranty  of  the  title  or  gennineness 
of  the  bonds. 

The  judgment  should  be  reyersed  and  a  new  trial  granted^  costs 
to  abide  eyent. 

Judgm0n;t  reversed  and  new  trial  granted. 


Tbubtebs  of  CoLUsas  Point  y.  Dskkbtt. 

SminerU  domaihi — Meaeure  of  damagei — IMdenee. 

Upon  an  appTaisel  of  a  pond,  taken  as  a  aonroe  of  water  supply  for  a  village 
held,  that  the  owner  was  entitled  to  show  upon  the  question  of  valne  that 
there  was  not  a  pond  within  a  radius  of  six  miles  that  could  be  made  a  source 
of  supply  for  cities  or  rillages.  The  measure  of  value  was  not  limited  to  its 
use  as  a  mill  or  ice  pond,  but  the  owner  was  entitled  to  receive  its  value  for 
any  use. 

*  Appeal  by  Albion  K  P.  Dennett^  and  others^  from  an  order  at 
special  term  confirming  the  report  of  commissioners  of  appraisal  in 
proceedings  to  acquire  title  to  the  lands  of  the  appellants. 

The  proceedings  mentioned  were  taken  nnder  the  pro\  isions  of 
chap.  609  of  the  Laws  of  1873,  which  is  entitled  "  An  act  to  provide 
for  supplying  the  yiUage  of  College  Point,  Queens  county,  with 
pure  and  wholesome  water."  By  that  act  the  trustees  were  author- 
ized to  acquire  real  estate  for  the  purpose  named,  and  to  institute 
proceedings  therefor,  when  the  necessary  property  could  not  be 
obtained  by  agreement.  In  pursuance  of  this  authority,  proceed- 
ings were  instituted  to  acquire  an  easement  in  a  pond  of  water 
owned  by  appellants,  and  known  as  Eissena  Lake,  and  commission- 
ers of  appraisal  were  appointed  to  ascertain  the  value  of  such  ease- 
ment. The  commissioners  examined  the  premises,  heard  the  par- 
ties, and  the  witnesses  produced,  and,  on  the  20th  day  of  Novem- 
ber, 1873,  made  their  report,  awarding  the  sum  of  t4,000  to  the 
appellants.  During  the  taking  of  the  testimony  appellants  offered 
to  show  the  value  of  the  pond  as  a  source  of  water  supply  for  cities 
or  villages,  and  asked  a  preliminary  question  to  show  that  but  one 
other  pond  suitable  for  such  a  supply  existed  within  the  radius  of 
six  miles.  This  was  objected  to  on  the  ground  that  no  evidence  of 
Vol,  Y,  N.  T.  Eep.  —  28 
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the  Talue  of  the  pond  for  such  a  purpose  was  oomp^tent,  wHich 
objection  was  sustained. 

L,  Bradford  Prince^  for  appellants, 
E.  B.  Hinsdale,  for  respondents. 

Babnard,  p.  J.  We  think  the  commissioners  erred  in  rejecting 
the  evidence  offered  by  the  land  owners,  as  to  there  being  no  other 
pond,  except  the  one  in  question,  within  a  radius  of  six  miles, 
which  could  be  made  a  source  of  supply  for  cities  or  villages. 
It  was  not  offered  for  the  purpose  of  showing  that  the  applicant^ 
improperly  selected  the  pond  in  question,  but  upon  the  question  of 
value. 

It  was  not  for  the  applicant  to  limit  the  value  of  the  pond  pro- 
posed to  be  taken,  as  a  mill  pond  or  as  an  ice  pond.  If  it  had  a 
value  for  any  purpose,  in  excess  of  values  for  such  purposes,  it 
would  be  the  right  of  the  land  owners  to  receive  such  value  by  the 
award  of  the  commissioners. 

For  the  purposes  of  this  appeal,  we  must  assume  that  the  value* 
was  greater  as  a  fresh  water  pond  to  supply  water  for  villages,  than 
for  any  other  purpose.  Such  being  the  case,  the  commissioners 
proceeded  upon  an  erroneous  principle,  and  their  report  must  be 
set  aside  and  a  new  appraisal  ordered. 

Ordered  aceordinglg. 
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Kmo  York  CUy — Bo<»rd  of  educaUan — unauthoriud  oantraetfar  puNio  foark — 
UabUUy  <if  diy  ihtrefor — Agefncy — unauthorii^  act  ofpfMie  offleer  not  Hnd- 
ing  on  principal, 

'^be  board  of  edacation  of  New  York  City,  created  by  Laws  1861,  chapter  886, 
wbicb  bad  the  control  of  pablic  scbool  expenses,  by  a  regulation  wbicb  it 
was  aatborized  to  make,  gave  power  to  the  trustees  of  each  ward  to  expend 
a  certain  sum,  and  no  more,  for  repairs  to  school-bousea  Plaintiff,  during 
the  existence  of  the  board  mentioned,  under  direction  of  the  trustees,  made 
repairs  on  the  school-houses  of  a  ward,  but  the  amount  allowed  to  the 
tmstees  was  expended  without  paying  plaintiff  therefor.  By  Laws  1871, 
chapter  874,  the  board  of  education  was  abolished  and  its  duties  and  powers, 
were  vested  in  a  department  of  the  city.  Subsequently,  the  commissioners 
having  charge  of  that  department  acknowledged  the  Justice  of  the  plaintiff  li 
claim  for  such  repairs,  and  claims  by  others  of  like  nature,  and  requested 
an  appropriation  from  the  board  of  apportionment,  which  had  control  of  such 
matters,  to  pay  the  same ;  but  no  action  was  taken  thereon  by  the  board  of 
apportionment.  HM  (1),  that  the  board  of  education  was  a  corporate  body 
during  its  existence,  capable  of  being  sued,  and  that  the  dty  of  New  York 
was  not  liable  for  its  contracts  or  torts ;  (2)  ihat  the  employment  of  plaintiff 
was  in  excess  of  the  powers  of  the  ward  trustees,  and  the  board  of  education 
was  not  liable  therefor ;  (8)  that  the  change  in  the  control  of  the  public 
sdiools  did  not  affect  the  matter,  or  render  the  dty  liable,  and  (4)  that  the 
acknowledgment  of  the  justice  of  the  claim  by  the  commissionen  of  instruc. 
tion  did  not  impose  any  obligation  upon  the  dty  to  pay  the  same. 

The  doctrine  that  prindpals  are  estopped  from  denying  the  authority  of  agenta 
acting  within  the  scope  of  their  apparent  powers.  KM  not  to  apply  to  public 
officers. 

Monoiir  by  plaintifl  for  judgment  upon  a  yerdiofe  for  plaintiff 
directed  by  the  courty  under  exceptions  ordered  to  be  heard  in  the 
first  instance  at  general  term* 
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Miller  v.  Mayor  of  New  York. 

The  aotion  was  brought  by  James  0.  Miller  against  the  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York,  to  recover  for 
work,  labor,  and  services  performed,  and  materials  furnished.  The 
facts  fully  appear  in  the  opinion. 

Amos  0.  Hull,  for  plaintiff,  upon  the  question  of  estoppel,  cited 
Supervisors  v.  ScJienck,  6  Wall.  784;  Ehox  Co.  v.  AspinwaU,  21 
How.  (TJ.  S.),  539;  BisseUY,  Jeffersonville,  24  id.  288;  Gelpckey. 
Dubuque,  1  Wall.  203;  Mercer  Co.  v.  HacJcet,  1  id.  93;'  Mayor  v. 
Lord,  9  id.  414;  Farmers*  Loan  and  Trust  Co.  v.  Curtis,  7 
N.  Y.  466;  Stoney  v.  Ainerica^i  Life  Insurance  Co.  11  Paige,  635; 
New  York  &  New  Haven  Railroad  Co.  v.  Schurley,  34  N.  Y.  30; 
F.  S  M.  Bank  v.  Drovers'  Bank,  16  id.  133. 

JS.  Delafield  Smith  and  D.  J.  Dean,  for  defendants. 

Davis,  P.  J.  The  plaintiff  performed  the  services  and  furnished 
the  materials,  for  which  this  action  was  brought,  in  repairing  school- 
houses  in  the  twenty-second  ward  of  the  city  of  New  York,  at  the 
request  of  some  of  the  school  trustees  of  that  ward.  The  work  was 
done  at  different  dates  between  March  1st  and  December  31st,  of  that 
year,  in  small  jobs  of  less  than  $50  each.  The  board  of  education,  cre- 
ated by  chapter  386  of  the  Laws  of  1851,  was  at  that  time  in  existence. 
It  was  a  body  corporate,  capable  of  suing  and  being  sued,  and  the 
corporation  of  the  city  of  New  York  was  not  liable  either  for  its 
contracts  or  torts,  Terry  v.  Mayor  of  N.  Y.,S  Bosw.  504;  Treadwell 
V.  Mayor  ofN.  Y.,  1  Daly  123;  Ham  v.  Mayor  of  N.  Y.,  5  Jones 
&  S.  458;  Gildersleeve  v.  Board  of  Edtication,  17  Abb.  201. 

The  trustees  of  the  several  districts  were  subordinate  officers,  to 
some  extent  under  the  control  of  the  board  of  education.  The  fund 
of  the  board  to  meet  expenses  incurred  by  it,  were  provided  pursu- 
ant to  the  third  section  of  the  act  of  1851  (chapter  386,  Laws  of 
1851),  and  the  fifteenth  section  of  the  same  act,  by  the  board  of 
supervisors,  upon  estimates  to  be  made  by  the  board  of  education, 
which  were  additional  to  tiie  sums  required  by  the  fifteenth  section. 
The  board  were  authorized  to  make  by-laws,  and  one  of  such  by- 
laws provided,  that  a  sum  of  money  equal  to  33-|^  cents  for  each 
^'. visit  of  attemdanoe ''  at  the  schools  of  the  ward,  is  set  apart,  to  be 
expended  in  repairs  uid  incidental  expenses,  and  all  expenditure 
for  such  purposes  in  excess  of  the  sum  so  fixed,  was  prohibited. 
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The  amonnt  allowed  under  this  by-law  to  the  tmsteeB  of  the  twen- 
ty-second ward,  for  the  year  1870,  was  $2,566.  There  was  a  surplus 
in  the  year  1869  of  $138.76,  which,  in  addition  to  the  allowance, 
gave  the  trustees  $2,704.67,  as  the  sum  which  they  had  authority 
to  expend  for  repairs  in  the  year  1870.  All  of  this  sum  was  paid 
out  by  the  trustees,  without  applying  any  part  of  it  to  the  bills  of 
plaintiff  now  in  suit,  although  other  bills  for  Uke  services  were  paid 
to  him. 

By  chapter  374  of  the  Laws  of  1871,  the  board  of  education  was 
abolished,  and  a  new  department  in  the  goTemment  of  the  city  of 
New  Tork,  called  the  department  of  public  instruction,  was  created, 
"  to  have  the  same  powers  and  discharge  the  same  duties, ''  which 
were  before  vested  in  the  board  of  education.  Ko  provision  was 
made  in  the  act  to  charge  the  debts  and  liabilities  of  the  corporation 
abolished  upon  the  city.  By  chapter  112  of  the  Laws  of  1873,  a  new 
board  of  education  was  created*,  which  succeeded  to  all  the  powers 
vested  in  the  prior  board  of  education,  and  now  is  claimed  to  exist 
as  an  independent  corpc^ation,  and  not  as  an  executive  department 
of  the  city.  The  plaintiff's  action  was  brought  after  the  last  whirl 
in  the  wheel  of  legislation  had  turned  out  the  last-named  boaixl  of 
education. 

While  the  department  of  public  instruction  had  charge  of  affairs, 
divers  accounts  contracted  by  the  trustees  of  school  districts,  in- 
cluding, as  is  understood,  the  plaintiff's  accounts,  were  brought  to 
the  attention  of  the  commissioners  having  charge  of  that  depart- 
ment, and  were  referred  to  a  committee,  who  made  a  report  to  the 
board  of  instruction.  That  report  was  put  in  evidence  on  the  trial 
by  the  plaintiff.  It  contains,  doubtless,  a  correct  and  fair  state- 
ment of  the  facts  touching  the  accounts  and  expenses,  the  views  of 
the  commissioners  as  to  what  ought  to  be  done  in  terms  that  meet 
our  cordial  approval.  After  a  recital  of  divers  facts,  the  committee 
proposed  certain  preambles  and  resolutions,  the  material  portion  of 
which  are  as  follows: 

^^Whebeas,  The  school  trustees  of  the  several  wards,  in  the 
administration  of  their  school  duties  during  the  years  1869  and 
1870  (mainly  during  the  year  1870),  incurred  for  repairs  to  the 
school  buildings  and  other  incidental  expenses,  sundry  bills,  now 
on  file  in  the  office  of  the  clerk  of  this  board,  in  amounts  beyond 
the  allowanoes  to  said  wards  for  these  purposes,  made  under  sections 
61  and  62  of  the  by-laws,  amounting  in  the  aggregate  to  about  the 
sum  of  twenty-five  thousand  dollars  ($25,000);  and^ 
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^^  Whesbas,  The  said  bills  were  incurred  from  an  apparent  neces- 
sity^ and  are  mainly  due  to  mechanics  who  performed  the  work  and 
furnished  the  materials,  in  good  faith,  upon  the  requisitions  of  the 
trustees,  and  in  ^itire  ignorance  of  any  legal  obstacle  to  their 
prompt  payment; 

'^Resolved,  That  an  application  be,  and  the  same  is  hereby  au- 
thorized to  be  made,  by  the  ofiGicers  of  this  board  to  the  financial 
authorities  of  the  city  and  county  for  an  appropriation  of  the  sum 
of  twenty-five  thousand  dollars  ($25,000)  in  addition  to  the  amount 
appropriated  for  public  instruction  for  1873  by  the  board  of  appor- 
tionment, said  $25,000,  or  so  much  of  said  sum  as  may  be  required, 
to  be  applied  when  receiyed  by  this  board  in  liquidation  of  all 
claims  for  work  and  materials  incurred  by  the  school  trustees  of  the 
respectiye  wards,  in  the  years  1869  and  1870,  upon  their  approval 
by  the  superintendent  of  buildings,  and  the  committee  on  build- 
ings, repairs  and  furniture,  the  payment  of  said  claims  to  be  made 
in  accordance  with  the  rules  of  this  board  governing  expenses 
incurred  by  school  trustees." 

These  preambles  and  resolution  were  adopted  by  the  board  of 
commissioners,  but  it  was  not  shown  that  the  board  of  apportion- 
ment ever  acted  upon  them,  or  made  the  appropriation  requested. 

We  regret  to  say,  that  upon  this  state  of  facts,  we  think  the 
plaintiff  cannot  maintain  his  action  against  the  city,  for  two  rea- 
sons: the  liability  was  incurred  by  the  trustees  of  th"e  school  dis- 
trict, in  excess  of  their  authority;  they  had  no  power  to  subject  the 
board  of  educatioji  to  liability  for  such  expenses,  beyond  the  appro- 
priation, and  however  thoroughly  they  may  have  acted  in  good 
faith  in  incurring  the  expenses,  that  is  to  say,  in  making  i^one  that 
they  did  not  regard  as  necessary  or  proper,  yet  the  limit  of  their 
power  could  not  be  extended  on  any  such  consideration.  They  were 
charged  with  certain  official  duties,  the  performance  of  which  was 
regulated  and  limited  by  well  defined  restrictions.  All  persons 
dealing  with  them  are  bound  in  law  to  know  the  powers  conferred 
upon  them  and  their  limitations,  and  have  no  remedy  for  an  abuse 
or  excess  of  such  powers,  except  against  the  officer  chargeable  there- 
with. To  hold  otherwise  would  be  to  unloosen  all  the  agencies  of 
municipal  and  other  governments,  to  create  unlimited  and  ruinous 
obligations.  We  have  so  often  been  constrained  to  apply  this  rule 
in  suits  against  the  city  that  it  seems  unnecessary  to  cite  authori- 
ties. 
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The  plain tifi  could  not  have  maintained  his  suit  against  the  board 
of  education  before  its  abolition  by  the  act  of  1871.  Haying  no 
legal  right  of  action  against  that  board,  it  is  impossible  that  any 
logical  effect  of  the  law  abolishing  that  corporation  could  create  a 
right  of  action  against  the  city,  which  had  no  lawful  existence  against 
the  board  of  education.  There  was  nothing  in  the  act  which 
expressly  created  such  a  liability,  and  nothing  in  the  fact  from  which 
it  can  be  implied.  The  subsequent  action  of  the  commissioners  of 
public  instruction  could  have  no  such  effect.  They  recognized  a 
moral  and  not  a  legal  obligation,  and  recommended  such  action  on 
the  part  of  the  board  of  apportionment  as  would  enable  them  to 
discharge  that  obligation,  but  failing  to  get  the  money  asked  for  by 
their  resolution,  no  liability  can  spring  out  of  their  commendable 
effort  The  question  of  the  liabilty  of  the  city  in  such  a  case  has 
been  lately  passed  upon  by  RoBiisrsoN",  J,  of  the  New  York  common 
pleas,  in  tiie  case  of  Oreen  y.  Mayor  of  N&io  York.  That  able  and 
careful  judge  reached  the  same  conclusion  we  haye,  as  appears  by 
his  findmgs  and  decision  in  the  case  which  we  haye  inspected. 

The  authorities  on  which  the  learned  counsel  for  the  plaintiff 
relies  haye  nc  application,  we  think,  to  a  case  of  this  kind.  The 
estoppel,  which  the  courts  apply  to  preyent  principals,  whether  nat- 
ural persons  or  business  corporations,  from  denying  the  authority 
of  their  agents  while  acting  within  the  scope  of  their  apparent  pow- 
ers, has  no  footing  where  the  relation  to  the  transaction  of  the 
alleged  agent  is  that  of  a  public  of9cer  professing  to  discharge  official 
functions,  and  the  question  is  the  extent  to  which  such  officer  may 
charge  by  contract  the  goyemment  or  department  of  goyemment 
which  creates  or  controls  him. 

The  motion  for  judgment  must  be  denied  and  new  trial  ordered, 
with  costs  to  abide  eyent. 

Motion  denied  and  new  trial  ordered. 
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Parties — stoekhM&n  of  corporation  —  PrauduUnt  aet$  of  corporate  direetore — 
Cause  of  action  — facts  constiHUing  ^~  Demurrer  — ^  Agency  ^~  ratifieation. 

In  an  action  by  certain  BtockbolderB  of  the  N.  company,  a  corporation,  against 
the  N.  company,  its  directors  and  the  O.  company,  a  corporation,  the 
complaint  alleged  that  the  N.  company  was  doing  a  prosperous  business ; 
that  the  directors,  for  the  purpose  of  personal  gain  and  to  defraud  plaintiffs, 
sold  and  transferred  the  property  of  the  N.  company  to  the  O.  coinpany  for  a 
sum  far  less  than  its  value,  receiving  in  pay  therefor  stock  in  the  O.  com- 
pany ;  that  the  O  company  had  knowledge  that  the  directors  had  no  author- 
ity to  make  the  sale ;  that  the  same  was  made  under  a  fraudulent  agreement 
between  the  directors  and  the  O.  company ;  that  the  directors  were  requested 
and  refused  to  take  action  to  recover  back  the  property,  and  the  phiintiffs 
asked  in  behalf  of  plaintiffs  and  others  interested  with  them,  among  other 
kinds  of  relief,  that  the  sale  be  set  aside  and  the  property  restored.  Held, 
upon  demurrer  to  the  complaint,  (1)  that  the  plaintiffs  were  entitled  to  main- 
tain the  action  (Code,  ^119);  (2)  that  the  facts  alleged  constituted  a  cause  of 
action  against  the  N.  company  and  its  directors  (and  this  would  not  be  affected 
by  the  circumstance  that  the  complaint  might  not  justify  all  the  relief  prayed 
for);  (8)  that  the  action  could  be  maintained  against  the  O.  company  on  the 
allegations  of  the  complaint,  and  it  was  not  necessary  that  the  plaintiff  should 
restore  to  that  company  what  it  had  parted  with  to  acquire  the  property. 

The  complaint  showed  that  the  stock  of  the  O.  company  had  not  come  into  the 
treasury  of  the  N.  company.  Held,  that  the  rule  that  a  principal  who  adopts 
the  fraud  of  an  agent  by  taking  the  fruits,  has  no  standing  to  maintain  an 
action,  did  not  apply. 

Appeal  by  certain  of  the  defendants  from  orders  at  the  special 
tetm  overruling  demurrers  to  the  complaint 

The  action  was  brought  by  B.  C.  Gray  and  others,  owners  of  stock 
in  the  New  York  and  Virginia  Steamship  Company,  a  corporation, 
against  said  company  and  against  Fi-ancis  Skiddy  and  others  as 
directors  thereof,  one  Heineken  and  another,  as  agents  thereof  and 
ThQ  Old  Dominion  Steamship  Company,  a  corporation,  to  set  aside 
as  fraudulent  the  sale  and  transfer  of  certain  steamships  belonging 
to  the  first-named  corporation  to  that  last  na;pied;  to  obtain  an 
accounting  from  the  last-named  company  of  the  earnings  of  said 
steamships  while  in  its  possession;  to  obtain  the  dissolution  of  the 
first-named  company,  an  accounting  by  its  directors  and  agents 
named;  the  appointment  of  a  receiver  to  take  charge  of  its  effects, 
and  other  relief. 
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One  paragraph  of  the  complaint  alleged  as  a  cause  of  action 
against  the  defendants  Heineken  and  another  that  as  agents  of  the 
Kew  York  and  Virginia  Steamship  Company  they  had  fraudulently  . 
managed  the  affairs  intrusted  to  them,  misapplied  the  moneys  of 
the  company  coming  into  their  hands,  and  conducted  the  business 
of  the  company  for  their  own  benefit  and  not  for  the  benefit  of  the 
company. 

The  defendants  separately  demurred  to  the  complaint  upon 
grounds  which  are  stated  in  the  opinion.  The  demurrers  were  oyer* 
ruled  except  that  of  defendants  Heineken  and  another,  the  agents, 
the  court  holding  in  respect  to  them  that  if  the  facts  stated  in  rela* 
tion  to  them  were  true,  the  corporation  itself  would  be  the  proper 
plaintiff  to  bring  an  action. 

Such  other  facts  as  are  material  appear  in  the  opinion. 

Smith  &  Woodward,  for  appellants  other  than  The  Old  Dommion 
Steamship  Company,  as  to  the  right  of  the  stockliolders  to  maintain 
the  action,  cited  Howe  v.  Deuel,  43  Barb.  504;  Latimer  y.  Eddy,  46 
id.  61;  BelmmtY.  Erie  Railway  Co.,  52  id.  637,  668;  People  \.  Erie 
Railway  Co.,  36  How.  129;  Ramsey  y.  Erie  Railroad  Co.,  38  id.  193, 
216,  217;  Smith  t.  Metropolitan  Oae-light  Company,  12  id.  287; 
Oalway  v.  U.S.  Steam  Sugar  Refg.  Co.,  36  Barb.  256;  Code,  §  430; 
Iaws  1870,  chap.  151,  §§  2-6;  Treadwell  v.  Salisbury  Manuf.  Co., 
7  Grey,  393;  Brown  v.  Monmouthshire  Railway  £  C.  Co.,  13  Beay. 
32;  &.  C,  15  Jur.  475;  Abbott  y.  Merriam,  8  Cush.  589. 

Owen,  Nash  <6  Orey,  for  appellant,  The  Old  Dominion  Steamship 
Company,  upon  the  question  of  the  rescission  of  the  sale  without 
an  offer  to  return  the  ayails,  cited  Cobb  y.  Hatfield,  46  K.  Y.  533; 
Ourtiss  y.  Howell,  39  id.  211;  Ely  y.  Mumford,  47  Barb.  629. 

John  F.  Baker,  for  respondents. 

Westbbook,  J.  The  complaint  in  this  cause  may  be  thus  briefly 
stated:  The  plaintiffs  are,  seyerally,  large  stockholders  in  the 
defendant  corporation,  the  New  York  and  Virginia  Steamship  Com- 
pany. That  company  was  incorporated,  by  a  special  act  of  the 
legislature  of  this  State,  to  establish  a  line  of  steamships  between 
New  York  and  Richmond,  and  for  other  purposes  set  out  in  the 
complaint.  In  July,  1867,  whilst  the  company  was  doing  a  prosper- 
Vol.V,N.Y.Rbp.— 29 
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ous  business,  the  indiyidual  defendants,  who  are  the  appellants, 
being  the  directors  thereof,  for  their  own  gain  and  advantage,  and 
.  for  the  purpose  of  defrauding  the  plaintiffs  and  other  stockholders, 
unlawfully  and  fraudulently  sold  to  The  Old  Dominion  Steamship 
Company,  the  other  corporation  defendant,  the  steamships  belong* 
ing  to  the  New  York  and  Virginia  Steamship  Company  at  a  sum 
far  less  than  their  value.  That  they  received  in  pay  for  such 
steamships  4,000  shares  of  the  stock  of  The  Old  Dominion  Steam- 
ship Compai\y,  which  latter  company  are  now  in  possession  of 
the  vessels,  and  the  whole  transaction  is  charged  to  have  been 
done  for  the  purpose  of  breaking  up  and  ruining  the  New  York 
and  Virginia  Steamship  Company  for  the  personal  benefit. of  such 
individual  defendants  and  their  confederates. 

The  complaint  further  avers  that  the  sale  aforesaid  was  made  to, 
**  and  received  and  accepted  by  the  said.  The  Old  Dominion  Steam- 
ship Company,  with  full  knowledge  that  said  directors  had  no 
right,  power,  or  authority,  to  make  the  said  sale  and  transfer,  and 
that  the  same  was  made  and  consummated,  under  some  secret  and 
fraudulent  agreement  between  said  directors  and  said  defendant. 
The  Old  Dominion  Steamship  Company,  its  officers  and  agents, 
whereby  and  by  means  whereof  the  said  directors,  said  company, 
its  officers  and  agents  were  to  be  mutually  benefited,  and  were  to 
derive  large  pecuniary  profits  and  advantages  at  the  expense  of  and 
in  fraud  of  the  rights  of  these  plaintiffs  and  the  other  stockholders 
of  the  said.  The  New  York  and  Virginia  Steamship  Company.'' 

The  complaint  also  avers  that  the  directors  of  the  New  York  and 
Virginia  Steamship  Company,  ^^  though  requested  so  to  do,  have 
i:efused  to  take  action  or  proceedings  to  recover  back  the  said 
steamships  from  said  defendant.  The  Old  Dominion  Steamship  Com- 
pany." 

The  plaintiffs,  in  behalf  of  themselves,  and  of  all  others  inter- 
ested with  them,  who  shall  come  in  and  seek  relief  by  this  action, 
ask  several  different  kinds  of  relief,  among  which  is  a  prayer,  that 
the  alleged  fraudulent  sale  of  the  steamships  to  The  Old  Domin- 
ion Steamship  Company  may  be  set  aside  and  the  property 
restored. 

The  defendants  separately  demur,  but  their  grounds  are  the  same, 
thoughpresentingsomewhatdifferentquestions,andare.  First,  That 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  each  defendant  demurring.     Second,  That  the  plain- 
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iiSa,  as  stockholders  in  the  Kew  York  and  Virginia  Steamship 
Company,  haye  no  right  to  maintain  this  action;  and.  Third,  The 
several  causes  of  action  have  1)een  improperly  nnited  in  the  com- 
plaint, that  is  to  say,  several  canses  of  action  stated  in  the  com- 
plaint are  not  common  to  all  the  defendants,  but  could  only  be 
maintained  against  some  separately. 

In  the  discussion  of  the  demurrer,  it  must,  of  course,  be  assumed 
that  the  allegations  of  the  complaint  are  true,  and  the  questions 
presented  are:  First,  Gan  a  stockholder  in  a  corporation  in  behalf 
of  himself  and  other  stockholders  similarly  situated,  maintain  an 
action  against  such  corporation  and  its  directors  to  set  aside  and 
enjoin  transactions  done  by  such  directors,  in  the  name  of  the  cor- 
poration, for  their  own  personal  gain  and  benefit,  and  in  fraud  of 
the  rights  of  plaintLS  and  other  bona  fide  stockholders  when  the 
directors  have  been  requested  to  bring  such  action,  and  refused? 

It  would  seem  that  a  bare  statement  of  the  proposition  ought,  of 
itself,  to  be  sufficient.  It  would  be  monstrous  to  hold  that  a  stock- 
holder had  no  standing  in  court  to  protect  his  property  in  a  corpo- 
ration which  fraudulent  managers,  for  their  own  gain,  wer^  misap- 
plying. Such  a  rule  would  place  any  stockholder  in  a  corporate 
body  completely  at  the  mercy  and  in  the  power  of  fraudulent  trus- 
tees and  directors.  If  the  cases  were  not  *^  numerous  where  stock- 
holders have  been  allowed  to  maintain  bills  in  equity  for  fraud," 
committed  by  directors,  as  Judge  Fakcheb  truly  said  they  were, 
we  would  now,  at  least,  make  a  precedent  for  the  maintenance  of 
such  an  action,  believing  that  sound  public  policy  and  the  honest 
and  discreet  management  of  corporations  require  it. 

The  right  of  the  present  plaintiffs  to  bring  an  action  in  behalf  of 
themselves  and  others,  is  recognized  by  section  119  of  the  Code, 
wherein,  it  is,  among  other  things,  provided,  "  when  the  parties  are 
very  numerous,  and  it  may  be  impracticable  to  bring  them  aU 
before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit  of 
the  whole." 

Angell  &  Ames,  in  their  work  on  corporations  (§  312),  thus  state 
the  rule:  '^  The  general  rule  is  that  a  suit  brought  for  the  purpose 
of  compelling  the  ministerial  officers  of  a  private  coloration  to 
account  for  breach  of  official  duty  or  misapplication  of  corporate 
funds  should  be  brought  in  the  name  of  the  corporation  and  cannot 
be  brought  in  the  name  of  the  stockholders  or  some  of  them  *  *  * 
But  as  a  court  of  equity  never  permits  a  wrong  to  go  unredressed 
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merely  for  the  sake  of  form,  if  it  appear  that  the  directors  of  a  cor- 
poration refuse  in  such  cases  to  prosecute,  by  collusion  with  those 
who  had  made  themselves  answerable  by  their  negligence  or  fraud, 
or  if  the  corporation  is  still  under  the  control  of  those  who  must  be 
the  defendants  in  the  suit,  the  stockholders  who  are  the  real  parties 
in  interest,  will  be  permitted  to  file  a  bill  in  their  own  names,  mak- 
ing the  corporation  a  party  defendant  And  if  the  stockholders  are 
so  numerous  as  to  render  it  impossible  or  very  inconvenient  to  bring 
them  all  before  the  court,  a  part  may  file  a  bill  in  behalf  of  them- 
selves and  all  others  standing  in  the  same  situation.  The  jurisdic- 
tion of  chancery  in  such  cases  proceeds  in  cases  of  joint  stock  cor- 
porations upon  the  same  principles  as  are  applied  to  joint  stock 
corporations  in  England.  The  directors  are  the  trustees  or  manag- 
ing partners  and  the  stockholders  are  the  cestuis  que  trust,  and  have 
a  joint  interest  in  all  the  property  and  efFects  of  the  corporation, 
and  no  injury  that  the  stockholders  may  sustain'  by  a  fraudulent 
breach  of  trust  can,  upon  the  general  principles  of  equity,  be  suffered 
to  pass  without  a  remedy. '' 

In  Grant  on  Corporations,  page  290,  (Law  Library,  4th  series.  Vol. 
66,  page  301)  it  is  declared  a  corporator  may  not  only  sue  singly 
in  equity  the  directors,  etc.,  or  the  company  on  behalf  of  himself 
and  other  shareholders,  etc.,  but  he  may  also  join  other  parties  as 
defendants  who  may  be  receiving  benefits  from  the  transactions 
which  he  impeaches. 

This  doctrine  contained  in  the  elementary  works  has  been  repeat- 
edly recognized  in  the  courts.  Koehler  v.  Black  Biv,  Falls  Iron  Co,, 
2  Black,  715,  was  an  action  brought  to  foreclose  a  mortgage  given 
by  the  defendant.  William  M.  Holly,  a  stockholder  on  petition 
shewing  that  the  directors  did  not  intend  to  make  defense,  was 
allowed  to  appear  and  defend.  The  bill  was  dismissed  and  the  com- 
plainant appealed.  The  Supreme  Court  of  the  United  States  affirmed 
ihe  decree,  Mr.  Justice  Davis  writing  the  opinion,  who  (page  721) 
cites  the  before  quoted  paragraph  from  Angell  &  Ames  on  Corpora- 
tions approvingly  for  the  purpose  of  showing  that  a  stockholder  has 
a  standing  in  court  to  maintain  or  defend  a  suit  which  involves 
illegal  or  fraudulent  acts  of  the  directors  of  a  joint  stock  corporation. 

In  Zabriskie  v.  Cleveland,  Col.  d  Cin.  R,  R.  Co,,  23  How.  (U.  S.) 
381,  the  Supreme  Court  of  the  United  States  affirmed  the  same  doc- 
trine. Mr.  Justice  Campbell  (page  395)  says  '^  The  frame  of  the 
bill  implies  that  this  contract  exceeds  the  power  of  the  corporation 
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and  cannot  be  confirmed  against  a  dissenting  stockholder.  His 
anthority  to  file  snch  a  bill  is  supported  upon  this  ground  alone. 
Dodge  Y.  Woolset/y  18  How.  (TJ.  S.)  331;  MoUy.  P&nn.  S.  R.  Co.,  80 
Penn.  1;  Manderson  v.  Commercial  Bank,  28  id.  879.  The  usual 
and  more  approved  form  of  such  a  suit  being  that  of  one  or  more 
stockholders  to  sue  in  behalf  of  the  others.  Beman  y.  Bufford,  1 
Simon  (N.  S.)  550;  Winch  t.  Birkenhead  Railway  Co.,  5  De  G.  &  & 
662;  MosUy  y.  Abton,  1  PhiL  790;  Wood  v.  Draper,  24  Barb.187.*' 

There  are  also  many  other  cases  which  hold  the  same  principle, 
and  among  these  are  Robinson  v.  Srniih,  3  Paige,  23;  Cunmngham  v. 
PM,  5  id.  607;  Peabody  y.  Flini,  6  Allen,  52;  Carpenter  v.  If.  T. 
d  N.  H.  R.  R.  Co.,  6  Abb.  277;  Croee  v.  Sackett,  2  Bosw.  617; 
Butterworth  y.  Fox,  15  How.  545. 

The  cases  referred  to  abundantly  establish,  that  if  the  allegations 
of  this  complaint  are  true,  there  is  a  cause  of  action  stated  against 
the  New  York  and  Virginia  Steamship  Company  and  its  directors. 
Upon  their  part  the  appeal  was  argued  as  if  it  was  necessary  that 
the  complaint  should  justify  all  the  relief  prayed  for,  whereas  it  is 
sufficient  if  it  states  a  cause  of  action,  the  demurrer  assuming  that 
none  is  ayerred.  No  opinion  is  expressed  upon  the  extent  of  the 
relief  which  can  be  granted  in  this  action.  It  seems  very  clear, 
howerer,  if  the  truth  of  the  allegations  contained  in  the  complaint 
be  established,  that  the  plaintiff  will  be  entitled  to  the  relief  at 
least  of  setting  aside  the  alleged  fraudulent  transfer  of  the  corporate 
property.  This  would  be  justified  if  the  proof  supported  the  aver- 
ments. 

Second.  Can  the  action  be  sustained  against  The  Old  Dominion 
Steamship  Company  upon  the  allegations  of  the  complaint  It  is 
claimed  on  behalf  of  this  defendant  that  the  present  suit  cannot 
be  maintained  against  it,  because  the  pleading  states  that  that  cor^ 
poration  has  parted  with  its  property  for  the  vessels  purchased  of 
the  New  York  and  Virginia  Steamship  Company,  and  without  restor- 
ing to  it  its  property,  the  sale  and  purchase  can  not  be  set  aside. 

It  is  undoubtedly  a  general  rule,  that  he  who  seeks  to  repudiate 
a  contract  with  another  upon  the  ground  of  fraud  must  restore 
that  which  he  has  received.  How  this  doctrine,  however,  can  be 
made  applicable  in  favor  of  this  defendant,  is  not  perceived.  The 
complaint  charges  that  The  Old  Dominion  Steamship  Company  are 
co-conspirators  with  the  other  defendants  to  defraud  the  plaintiffs 
and  those  whom  they  represent,  for  its  own  benefit  and  that  of  its 
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officers,  as  well  as  for  the  gain  of  the  other  defendants.  Why 
should  the  plaintiffs  be  compelled  to  restore  to  it  property  which 
they  do  not  control,  and  which  such  defendant,  for  the  purpose  of 
defrauding  them,  placed  in  other  hands?  The  yictims  of  a  con- 
spiracy (and  such  the  plaintiffs  are  according  to  the  complaint 
which  the  demurrer  admits)  surely  ought  not  to  be  called  upon  to 
make  good  to  one  of  the  conspirators  that  which  has  been  parted 
with  for  the  express  and  only  purpose  of  working  a  wrong  to  such 
yictims.  He  who  has  been  engaged  in  an  attempt  to  defraud  another 
should  be  left  to  relieve  himself  as  best  he  can,  and  as  this  cor- 
poration must  on  this  appeal  be  regarded  as  occupying  just  that 
position,  it  will  be  left  to  establish  its  case  by  proof.  When  the 
cause  is  tried  and  its  exact  status  as  to  the  transactions  ascertained, 
a  decree  protecting  its  rights,  if  it  has  any  worthy  of  being  pro- 
tected, can  be  made.  Its  dem*urrer  is  of  no  force,  if  the  history  of 
the  dealings  between  the  defendants  and  the  objects  thereof  as 
stated  in  the  pleadings  demurred  to  be  true. 

The  authorities  referred  to  aboye  (Grant  on  Corporations,  290; 
Pedbody  t.  Flint,  6  Allen  52)  establish  that  The  Old  Dominion 
Steamship  Company,  as  one  ^'receiying  benefits  of  the  transactions 
which ''  are  impeached,  is  a  proper  party  to  the  action,  occupying 
the  position  it  does,  that  of  an  active  participant  in  a  fraud  upon 
the  plaintiffs  and  their  associates.  The  argument  based  upon  the 
doctrine  of  principal  and  agent  does  not  apply.  It  is  true  that  a 
principal  who  adopts  a  fraud  of  an  agent,  by  taking  its  fruits,  has 
no  standing  to  maintain  an  action  to  set  aside  the  fraudulent  act, 
but  surely  when  the  party  implicated  has  aided  the  agent  in  com- 
mitting a  fraud  upon  a  principal,  and  was  in  fact  a  party  to  it,  he 
cannot  make  this  point  when  the  fruits  of  the  transactions  have  not 
come  into  the  principal's  hands. 

The  complaint  shows  that  the  stock  of  The  Old  Dominion  Steam- 
ship Company  received  in  payment  of  the  vessels  has  not  come  into 
the  treasury  of  the  other  corporation,  and  consequently  the  plain- 
tiffs, as  stockholders  of  the  latter,  have  not  been  benefited. 

The  plaintiffs  and  their  associates  have  none  of  the  property  of 
this  defendant,  or  the  proceeds  thereof,  in  their  hands,  and  if  the 
complaint  is  true,  and  The  Old  Dominion  Steamship  Company  is  a 
loser  by  reason  of  its  fraudulent  attempt  to  entail  a  loss  upon  others 
for  its  own  advantage,  it  wiU  endure  only  that  which  it  deserves  to 
suffer. 
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Third,  The  demurrer  of  Heineken  and  Palmore  having  been 
aagtained  at  special  term  upon  the  ground  that  the  facts  stated  in 
the  complaint  against  them  ^'  do  not  constitnte  a  canse  of  action 
with  which  the  other  defendants  are  ooncemed  in  this  action/' 
causes  of  action  common  to  all  the  defendants  are  alone  left  in  the 
complaint. 

The  various  orders  overruling  the  demurrers  should  be  afiKrmed, 
with  costs. 

Orders  affirmed. 

Noras— Sea  Prouty  ▼.  AT.  8,dN,LB,B.  Co.,  4  N.  Y.  Sup.  S81,  at  page  Sil,  where  an 
action  brought  by  a  holder  of  preferred  stock  In  a  corporation,  on  hU  own  behalf 
and  on  that  of  the  other  owners  of  preferred  stock,  against  the  corporation  and  Its 
directors,  to  leooTer  dlytdends  claimed  to  be  due  on  suoh  stock,  was  held  to  be  In 
proper  form.— Bap. 


POWEBS  V.  TbEKOB. 
Judgment  an  fortdotwre^^iwt  opened  an  affidatU  eimply  exeming  drfavU. 

In  a  foreclofnire  action,  the  defendant  was  absent  from  the  State,  and  not 
served  personally ;  but  attorneys,  who  were  instnicted  to  do  so  by  defend- 
ant's attorney  in  fact,  who  had  general  charge  of  his  basiness,  appeared  for 
him.  Held,  that  even  though  the  attorney  in  fact  was  not,  nnder  the  terms 
of  his  power,  authorized  to  employ  attorneys  to  appearand  defend  the  action, 
they'  by  their  appearance,  having  secured  all  the  time  which  would  have 
been  required  to  serve  by  publication ;  it  not  appearing  that  defendant  was 
not  able  to  procure  redress  by  proceeding  against  such  attorneys  personally 
for  such  damage  as  their  appearance  caused,  and  their  appearance  having  been 
in  form  regular,  and  the  court  having  obtained  jurisdiction  thereby,  the  judg- 
ment would  not  be  set  aside  on  the  mere  ground  that  the  appearance  was,  in 
fact,  unauthorized. 

The  settled  practice  is  i^inst  setting  aside  a  regular  default  in  a  foreclosure 
action  simply  upon  aflSdavits  excusing  it,  accompanied  by  an  affidavit  of  merits. 

Appeal  by  defendant,  John  Trenor,  from  an  order  at  special 
term,  denying  a  motion  by  said  defendant  to  set  aside  a  judgment 
of  foreclosure  and  sale. 

The  action  on  which  the  judgment  was  rendered  was  brought  by 
Hollls  L.  Powers  against  John  Trenor  and  others,  to  foreclose  a 
mortgage  executed  by  said  Trenor.    At  the  time  of  the  commence- 
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ment  of  the  action,  said  defendant  was  trayeling  in  the  State  of 
California.     Other  material  facts  sufficiently  appear  in  the  opinion. 

Brown,  Hull  £  Vanderpoely  for  appellant. 

W.  Qleason  and  D.  McMahon,  for  respondents. 

Dakiels,  J.  The  motion  made  to  set  aside  the  judgment  in 
this  action,  was  chiefly  placed  upon  the  ground  that  the  attorneys 
who  appeared  for  defendant  did  so  without  authority  and  without 
the  service  of  process  upon  him.  That  the  summons  was  not  served 
upon  him,  either  personally  or  otherwise,  is  not  denied.  But  it 
is  claimed  that  the  appearance  was  by  virtue  of  the  authority  he 
had  previously  conferred  upon  his  son  as  his  attorney,  in  fact.  The 
clause  which  created  the  authority,  if  indeed  that  was  broad  enough 
for  that  purpose,  is  that  which  was  inserted  in  the  power  of  attorney 
executed  in  1868,  by  which  the  defendant  empowered  his  son  to 
exercise  the  general  control,  supervision  and  management  over  all 
his  lands,  tenements  and  hereditaments,  to  keep  the  same  in  proper 
repair,  and  pay  all  legal  assessments  and  taxes  imposed  on  the  same, 
and  all  other  and  necessary  expenses  in  and  about  the  care  and 
management  of  the  same,  giving  and  granting  unto  his  said  attorney 
full  power  and  authority  to  do  and  perform  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be  done  in  and  about  the 
premises,  as  fully  to  all  intents  and  purpose  as  he  himself  might  or 
could  do  if  personally  present. 

Two  later  powers  were  produced  in  answer  to  the  motion,  but  the 
authority  conferred  by  them  was  to  perform  specific  acts  and  attend 
to  business  particularly  described,  not  including  authority  to  appeal 
in  any  civil  action  for  the  defendant.  And  it  may  well  be  doubted 
whether  the  more  comprehensive  clause  recited  should  not  receive 
the  same  construction.  For,  although  the  terms  used  are  general, 
the  authority  conferred  by  them  may  fully  be  assumed  as  being 
limited  to  the  particular  things  the  attorney  was  previously  author- 
ized to  do. 

But  notwithstanding  this  defective  authority,  the  person  so 
authorized  did  employ  attorneys  to  appear  for  the  defendant  in  this 
suT^m,  upon  the  apparent  supposition  that  his  authority  was  suffi- 
cient for  that  purpose.  And  they  in  good  faith  appeared  for  the 
defendant  while  he  was  absent  from  the  State,  securing  by  doing  so 
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all  the  time  which  Would  have  been  required  for  the  serrice  of  the 
summons  under  an  order  of  publication.  It  is  not  pretended  that 
these  attorneys  are  insolvent^  or  that  the  defendant  can  not  receiye 
ample  redress  by  proceeding  against  them  for  any  injury  he  may 
have  sustained  by  means  of  their  unauthorized  appearance^  even  if 
that  should  be  in  the  end  determined  to  be  its  character.  And  for 
that  reason^  as  their  appearance  was  in  form  regular^  the  court 
acquired  jurisdiction  of  the  person  of  the  defendant  by  means  of  it^ 
and  the  plaintiff  was  entitled  to  proceed  upon  it  in  the  action.  Under 
those  circumstances  the  judgment  recovered  was  regular  between 
the  parties  to  it,  and  the  settled  practice  of  the  court  is  opposed  to 
setting  it  aside  on  the  mere  circumstances  that  the  appearance  was 
in  fact  unauthorized.  Upon  this  subject  the  rule  is  uniform  in 
courts  both  of  law  and  equity.  Adams  v.  GUlbert,  9  Wend.  499; 
ffamilton  v.  Wright,  37  N.  Y.  502;  Brawn  v.  McJiols,  42  id.  26; 
Am,  Ins.  Co.  v.  Oakey,  9  Paige  496. 

This  was  an  action  in  equity  to  foreclose  a  mortgage  and  sell  the 
premises  described  in  it  to  pay  the  debt  secured  by  it.  In  such  an 
action  the  settled  practice  has  been  against  setting  aside  a  regular 
default  simply  upon  affidavits  excusing  it,  accompanied  with  an 
affidavit  of  merits,  although  in  ordinary  cases  at  law  the  rule  is  dif- 
ferent. The  advantages  of  delay  have  been  deemed  sufficient  to 
justify  the  adoption  of  more  stringent  practice  than  that  in  this 
class  of  cases.  In  Hunt  v.  Wallis,  6  Paige,  371,  it  was  held  to  be 
the  settled  practice  of  the  court  of  chancery  not  to  set  aside  a  regu- 
lar order  to  take  a  bill  as  confessed  in  a  foreclosure  suit,  or  in  any 
other  case  where  the  defendant  has  any  interest  or  inducement  to 
delay  the  proceedings,  upon  a  simple  affidavit  of  merits,  although 
an  excuse  is  given  for  the  default.  But  in  such  cases  the  defend- 
ant must  either  produce  the  sworn  answer  which  he  proposes  to  put 
in,  so  that  the  court  may  see  that  he  has  merits,  or  must,  in  his 
petition  or  affidavits  state  the  nature  of  his  defense  and  his  belief 
in  the  truth  of  the  matters  constituting  such  defense,  so  far,  at 
least,  as  to  enable  the  court  to  see  that  injustice  will  probably  be 
done  if  the  order  to  take  the  bills  as  confessed  be  permitted  to 
stand.  Id.  377;  Winship  v.  Jewett,  1  Barb.  Ch.  173 ;  Ooodhue  v. 
CTiurchmafi,  id.  596.  And  as  this  rule  is  not  inconsistent  with 
any  provision  made  by  the  Code  of  Procedure,  it  is  still  continued 
in  force.     Code,  §  469,  and  Eule  97  of  this  court. 

The  application  which  the  defendant  made  to  be  relieved  from 
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the  default  taken  against  him  on  the  merits  was  not  sufficiently 
sustained  to  meet  what  was  required  by  this  rule  to  render  it  suc- 
cessful. For  upon  all  the  papers  produced^  it  seems  to  be  quite 
certain  that  no  defense  existed  against  the  mortgage  debt  in  his 
favor.  The  motion^  therefore^  was  properly  denied  and  the  order 
appealed  from  should  be  affirmed  with  tlO  costs^  besides  disburse- 

ment8« 

Order  affirmed. 


HiKMAK  V.  BOWBN. 

DtfeMB — pramite  to  one  for  the  benefit  of  another — Partnerthip  —  incoming 

partner  aeeuming  prior  delfte, 

B.,  who  was  in  Imfiness  and  indebted  to  plaintiff,  formed  a  partnership  with 
N.,  the  finn  assaming  the  debts  of  B.  Plaintiff  brought  action  against  B.  and 
N.  upon  the  debt.  Held,  that  the  defense  that  the  promise  to  pay  the  debts 
of  B.  had  been  procured  by  the  fraud  of  B.  was  available  to  N,,  and  would 
defeat  plaintiffs  recovery  against  him. 

In  case  of  a  promise  by  one  party  to  another  for  the  benefit  of  a  third,  the  con- 
sideration proceeding  from  the  one  to  whom  the  promise  is  made,  whatever 
would  be  a  defense  in  an  action  by  that  one  upon  the  promise  wiU  be  a  defense 
in  an  action  by  the  third  party. 

Appeal  by  defendant  Nichols  from  a  judgment  in  favor  of  plain- 
tiff entered  upon  the  verdict  of  a  jury,  and  from  an  order  denying 
a  new  trial. 

The  action  was  brought  by  Oliver  B.  Hinman  against  Jason  M. 
Bowen  and  Charles  M.  Nichols  upon  a  promissory  note  made  by 
defendant  Bowen.    The  necessary  facts  appear  in  the  opinion. 

W.  Howard  Wait,  for  appellant. 

B,  JET.  Benn  and  Benj,  JT.  Phelps,  for  respondent,  cited  MirUum 
V.  Main,  7  N.  Y.  227;  McKnight  v.  Dunlcp,  5  id.  537;  Bowman  v. 
Teall,  23  Wend.  309. 

Westbeook,  J.  Upon  the  trial  of  this  cause,  which  took  place  at 
the  New  York  circuit  held  by  Mr.  Justice  Babeett,  on  the  18th 
day  of  April,  1872,  the  plaintiff  claimed  to  recover  the  sum  of 
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(2^000  with  interest^  which  he  had  loaned  about  the  15th  day 
of  August,  1867,  to  the  defendant  Jason  M.  Bowen,  who  was  then 
engaged  in  the  business  of  importer  of  fancy  goods  at  No.  43  Maiden 
.  lane,  in  the  city  of  New  York.  The  right  to  recoyer  against  the 
defendant  Nichols  was  predicated  upon  a  subsequent  partnership 
agreement  between  Bowen  and  Nichols,  by  which  the  new  firm 
assumed  to  pay  the  debts  of  Bowen,  of  which  this  was  one. 

The  plaintiff  was  not  a  party  to  the  contract  between  Bowen  and 
Nichols,  but  claimed  to  recover  upon  the  promise  which  had  been 
made  to  Bowen  when  the  partnership  was  formed. 

Upon  the  trial  the  defendant  Nichols  insisted  that  he  had  a  right 
to  prove  that  he  was  deceived  by  Bowen  as  to  the  assets  which  were 
turned  over  to  the  partnership,  and  that  if  he  made  any  promise, 
it  was  void  on  account  of  fraud  perpetrated  by  Bowen.  This  evi« 
dence  the  court  excluded,  and  ruled  that  any  agreement  between 
Bowen  and  Nichols,  or  any  fraud  that  was  perpetrated  by  Bowen  on 
Nichols,  even  if  proved,  would  not  under  the  circumstances  operate 
to  prevent  the  plaintiff  from  recovering. 

The  cause  was  evidently  tried  upon  the  theory  that  if  the  debts 
of  Bowen  were  assumed  by  the  new  firm,  then  the  plaintiff  could 
recover  without  regard  to  the  equities  existing  between  Bowen  and 
Nichols.  The  learned  judge  in  charging  the  jury  said:  ''The 
simple  question  for  you  to  determine  in  this  case  is,  whether  there  was 
an  agreement  between  Mr.  Bowen  and  Mr.  Nichols  in  entering  into 
this  partnership  that  J.  M.  Bowen  &  Go.  should  take  the  assets  of 
Mr.  Bowen  which  he  had  in  the  business  then  existing,  and  in  con- 
sideration of  taking  the  assets  from  him  should  pay  the  liabilities 
of  the  business  then  existing.  If  that  agreement  was  made  tben 
the  plaintiff  is  entitled  to  recover  here.'' 

It  will  be  observed  that  the  right  to  recover  is  not  put  upon  the 
ground  of  the  adoption  and  ratification  of  the  contract  by  Nichols 
after  the  discovery  of  the  fraud,  if  any  such  fact  existed,  but  upon 
the  simple  ground  of  the  original  promise. 

Doubtless  the  court  was  influenced  by  the  case  of  Lawrerice  v. 
FoXy  20  N.  Y.  268,  in  which  it  is  held  that  an  action  lies  on  a 
promise  made  by  the  defendant  upon  valid  consideration  to  a  third 
person  for  the  benefit  of  the  plaintiff,  although  the  plaintiff  was  not 
privy  to  the  consideration.  It  would  seem  to  be  a  corollary  from 
this  proposition  that  a  cause  of  action  having  accrued  to  this  plain* 
tiff,  he  alone  could  discharge  it,  and  that  he  should  not  be  held 
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no  party. 

In  the  recent  ease,  howeyer,  of  Merrill  y.  Greeny  56  TS.  Y.  270, 
the  Oonrt  of  Appeals  held  that  when  a  partner  had  given  a  bond  to 
pay  the  debts  of  the  firm  on  receiving  its  assets,  upon  an  action 
brought  upon  such  bond  by  a  creditor  of  the  firm  to  whom  it  had 
been  assigned,  that  such  obligation  and  promise  not  having  been 
made  to  the  creditor  bringing  the  action,  but  to  the  other  partner- 
it  was  subject  to  the  equities  existing  between  the  parties  to  it.  In 
that  case  it  was  held  that  a  note  given  to  and  owned  by  the  partner 
assuming  to  pay  the  debts  by  the  one  to  whom  the  bond  was  given, 
was  a  valid  counter-claim  against  the  claim  of  the  creditor  suing 
upon  the  bond. 

I  am  unable  to  distinguish  the  principle  of  that  case  from  the  one 
before  us.  The  court  in  that  action  held  that  the  bond  was  subject 
to  the  same  defense  against  the  plaintiff  that  it  was  in  the  hands  of 
Boberts  at  the  time  of  the  assignment.  The  good  sense  of  this  rule 
is  apparent.  There  can  be  no  sound  reason  to  hold  a  party  to  a 
promise  made  for  a  third  person's  benefit,  when  such  promise  was 
procured  by  fraud  any  more  than  to  one  made  directly  to  another 
when  obtained  by  the  same  tueans.  No  one  should  profit  through 
a  fraud  practiced  upon  another  even  though  he  is  no  party  to  it. 
In  all  cases,  of  a  promise  to  A  for  the  benefit  of  B^  the  consideration 
proceeding  from  A,  that  consideration  should  be  a  legitimate  sub- 
ject of  inquiry.  And  as  the  plaintiff  in  this  case  relies  upon  a  prom- 
ise made  to  another,  whatever  would  be  a  defense  to  an  action 
brought  by  the  party  to  whom  the  promise  was  made  will  also  be  a 
defense  against  this  plaintiff.  As  the  case  was  not  tried  upon  this 
theory  but  upon  its  exact  opposite,  there  must  be  a  new  trial. 

Indeed  it  is  very  doubtful  (see  remarks  of  Gsoyek,  J.,  in  Merrill 
V.  Oreen,  supra,  upon  page  273,)  whether  an  action  can  be  main- 
tained by  the  plaintiff  upon  the  promise  at  all.  Without,  however, 
passing  upon  that  question  it  is  quite  clear  that  there  must  be  a 
new  trial,  for  the  reason  above  stated,  with  costs  to  abide  event. 

Judgment  reversed  and  new  trial  ordered. 


I 
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Matteb  of  Gill. 

Chui^rdicMMp — aecownUnghygtuiTdian — items  awr  fdO  wUhotit  wmeheri — Mt- 

UemerU  by  ward. 

The  proTiBion  of  the  Btatate  (2  B.  S.  93,  §  55)  limiting  the  allowance  of  items 
of  ezpenditore  bj  execntora,  eta,  for  which  no  yonchers  are  prodaoed,  held, 
to  apply  to  the  account  of  a  guardian,  with  the  administrator  of  his  deceased 
ward,  and  the  rejection  of  itema  over  $20  each  not  supported  by  vouchers 
correct. 

It  appeared  that  the  ward  examined  the  guardian's  account  after  she  came  of 
age,  and  admitted  its  correctness,  and  promised  to  giye  a  receipt ;  that  she 
called  to  see  the  guardian,  but  did  not  find  him  at  home,  and  a  few  days 
thereafter  died.  Held^  not  such  a  consummated  settlement  as  would  pre- 
clude her  administrator  from  challenging  the  guardian's  account. 

Appeal  by  James  Gill  from  a  decree  of  the  surrogate  of  New 
York  county  confirming  the  report  of  an  auditor  upon  a  final 
accounting. 

Th6  accounting  was  made  by  appellant^  who  was^  during  her  life^ 
time,  general  guardian  of  Catherine  McGlowan^  deceased^  upon  the 
petition  of  John  McGlowan^  administrator^  etc.,  of  said  Oatherine 
Sufficient  facts  appear  in  the  opinion. 

W.  A.  Beach,  for  appellant. 

John  M,  Robertsoriy  for  respondent. 

Lawbekce^  J.  The  appellant  was  appointed  general  guardian 
of  Catharine  McGlowan  in  the  early  part  of  the  year  1868.  Cath- 
erine McGlowan  died  in  February^  1872^  and  at  the  time  of  her 
death  was  or  claimed  to  be  twenty-two  years  of  age  or  thereabouts. 
The  account  of  the  guardian  was  referred  by  the  surrogate  of  New 
York  to  an  auditor  who  rejected  and  refused  to  allow  certain  items 
of  expenditure  in  the  account  contained  which  exceeded  120  in 
amount,  the  same  not  being  embraced  in  the  vouchers  presented  by 
the  guardian,  appellant.  On  this  appeal  it  has  been  urged  that  the 
rejection  of  the  aforesaid  items  by  the  auditor  was  error.  I  do  not 
think  so.  The  Beyised  Statutes  provide  that  a  guardian  can  jb 
compelled  to  account  in  the  same  manner  as  an  administrator.  2 
E.  S.,  152,  §  11.    By  2  E.  S.,  92,  §  55,  it  is  provided  that  on  the  seir 
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tlement  of  an  account  of  an  executor  or  administrator,  he  may  be 
allowed  any  item  of  expenditure  not  exceeding  $20,  for  which  no 
Toucher  is  produced,  if  such  item  be  supported  by  his  own  oath, 
positively  to  the  fact  specifying  when  and  to  whom  such  payment 
was  made,  and  if  such  oath  be  uncontradicted;  but  such  allowance 
shall  not  in  the  whole  exceed  $500  for  payments  in  behalf  of  any 
one  estate. 

The  preceding  section  requires  Vbuchers  to  be  produced  by  the 
executor  or  administrator  for  all  debts  and  legacies  paid,  etc. 
2  R.  S.,  92,  §  54. 

The  account  of  an  executor  or  administrator  and  of  a  guardian 
stand  by  statute  on  the  Qame  footing,  and  I  see  no  reason  for  hold- 
ing that  the  limitation  as  to  payments  for  which  no  vouchers  are 
produced,  does  not  apply  to  the  account  of  a  guardian  as  well  as  to 
the  accoimt  of  an  administrator. 

There  was  evidence  before  the  auditor  which  showed  that  after 
coming  of  age,  and  within  a  few  day  before  she  died,  the  accounts 
of  the  guardian  were  shown  to  the  ward  and  were  examined  by  her, 
9nd  that  she  admitted  their  correctness  and  expressed  an  intention 
to  call  and  give  a  receipt  to  her  guardian.  It  also  appeared  that 
she  did  afterward  call  at  the  store  of  the  appellant,  but  did  not 
find  him  there  and  that  she  died  shortly  thereafter.  The  auditor 
correctly  held  that  there  was  not  a  consummated  settlement  between 
the  ward  and  the  appellant,  and  I  am  of  the  opinion  that  the  evi- 
dence does  not  show  such  an  expression  of  satisfaction  with  the 
appellant's  account  on  the  ward's  part  after  coming  of  age  as  to  pre- 
clude her  administrator  from  challenging  the  account. 

There  were  some  objections  to  the  auditor's  report  taken  by  the 
respondent's  counsel  which  do  not  seem  to  me  to  be  well  founded. 
Substantial  justice  has,  I  think,  been  done  to  the  administrator 
of  the  deceased.  I  am  for  affirming  the  order  of  the  surrogate  with 
costs. 

Order  affirmed. 
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ATLAimo  Savings  Bank  v.  Hbttebick. 

AUameif — K&n  of  npon  judgment — reaches  surpltu  moneys  upon  which  Judg- 
ment M  Hen — Damages — wUue  of  legal  services. 

In  a  reference  to  determine  upon  the  distribntion  of  sorplncf  moneys  upon  a 
mortgage  foredosare,  H.,  who  had  a  judgment  which  he  alleged  to  be  a  lien 
upon  the  snrpluB,  filed  notice  of  daim  thereto.  F.,  the  attorney  of  H.,  also 
filed  notice  of  claim  to  the  surplus  moneys  for  his  services  in  recovering  the 
judgment.  The  referee  was  ordered  to  ascertain  and  report  the  amount  due 
to  H.  "  and  any  other  person  which  is  a  lien  and  the  privities  of  the  several 
liens."  H.  made  no  objection  to  the  investigation  of  the  claim  of  J.  by  the 
referee  founded  on  the  standing  of  J.  Held,  (1)  that  the  order  authorized  an 
Investigation  as  to  the  amount  of  the  claim  of  J.,  and  if  that  authority  was 
irregular  it  could  only  be  corrected  by  an  appeal  from  the  order ;  (2)  that 
the  attorney's  lien  of  J.  on  the  judgment  extended  to  the  surplus  moneys ;  and, 
(8)  that  H.  not  objecting  to  the  examination  of  the  account  of  J.  by  the  ref- 
eree the  proceeding  was  good  as  an  arbitration,  if  not  good  as  a  reference. 

H.  had  a  judgment  against  S.  for  ^1,051,  recovered  by  J.  as  attorney.  The 
title  to  the  mortgaged  premises  was  in  M.  J.,  as  attorney  for  H.,  obtained 
a  judgment  declaring  the  title  to  be  in  8.,  and  the  first-named  judgment  a 
lien  thereon.  Held,  that  an  allowance  to  J.  for  services,  of  $2,713.08,  wb« 
reasonable. 

Appeal  by  Selah  Hiler  from  an  order  at  the  special  term  con- 
firming the  report  of  a  ref ei'ee  upon  the  distribution  of  the  surplus 
moneys  arising  from  the  sale  of  mortgaged  premises  upon  a  fore- 
closure. 

The  foreclosure  action  was  brought  by  the  Atlantic  Sayings  Bank 
against  Martha  M.  Hetterick  and  Selah  Hiler.  After  the  sale  at 
foreclosure  a  surplus  remained.  Claims  were  filed  against  this 
snrplns  by  several  parties.  Among  these  were  one  by  said  HUer, 
who  had  a  judgment  against  one  Stokes  which  had  been  declared 
by  a  judgment  in  the  New  York  common  pleas  to  be  a  lien  on  the 
interest  of  Martha  M.  Hetterick  in  said  premises.  In  the  action 
against  Stokes,  and  also  in  the  subsequent  one  wherein  the  judg- 
Inent  against  Stokes  was  declared  a  lien,  J.  P.  Fitch  had  been 
attorney  for  Hiler,  and  he  claimed  a  lien  upon  the  surplus  to  the 
amount  of  his  services. 

In  the  action  against  Stokes  it  appeared  in  evidence  and  the 
referee  found,  that  the  attorney  was  by  special  agreement  to  receive 
1500  and  ten  per  cent  on  the  amount  collected;  that  Hiler  had 
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paid  him  $360;  that  upon  a  quantum  meruit  Fitch  was  entitled  to 
reeeiye  for  his  serrices  in  the  second  action  11^500^  in  addition  to 
costs  and  disbursements.  The  whole  amount  allowed  was  (2^  713. 03. 
Such  other  facts  as  are  material  appear  in  the  opinion. 

Henry  J.  Schencky  for  appellant,  cited  King  v.  West,  10  How. 
333;  Fox  y.  Fox,  24  id.  409;  Haight  v.  Holcomb,  16  id.  113;  Wright 
V.  Delafield,  26  N,  Y.  268;  Broadway  y.  Mayor  of  Montreal,  11 
Moore's  P.  0.  426;  Polhamus  Y.  Moser,  7  Eobt.  489;  Strong  v. 
Place,  4  id,  385. 

J.  P.  Fitch,  respondent,  in  person. 

WssTBfiOOK,  J.  The  sale  of  the  mortgaged  premises  in  this  cause 
produced  a  sum  of  money  which,  after  paying  the  mortgage  debt, 
left  a  surplus  of  19,732.40,  which,  with  the  accumulated  interest, 
is  in  the  hands  of  the  chamberlain  of  the  city  of  New  York. 

On  the  28th  of  June,  1870,  the  appellant,  Selah  Hiler,  by  the 
respondent,  J^  P.  Fitch,  as  his  attorney,  recoYered,  in  this  court,  a 
judgment  against  Benaiah  6.  Stokes  and  Henry  Stokes  for 
141,951.14.  The  said  Hiler,  by  the  said  Fitch,  as  his  attorney, 
claimiug  that  the  purchase  money  of  the  mortgaged  premises  had 
been  paid  by  Benaiah  G.  Stokes,  though  the  title  was  taken  in  the 
name  of  the  defendant,  Martha  M.  Hetterick,  commenced  an 
action  in  the  New  York  common  pleas  against  said  Martha  M.  Het- 
terick and  said  Benaiah  G.  Stokes  to  haye  said  judgment  declared 
a  lien  upon  the  premises  coYered  by  the  mortgage.  He  succeeded 
in  that  action,  ahd  by  the  judgment  of  that  court,  on  the  12th  d^y 
of  March,  1873,  the  said  mortgaged  premises  were  declared  to  be 
liable  to  the  lien  of  said  judgment,  and  a  decree  of  sale  to  satisfy 
the  same  made. 

To  the  surplus  monejrs  arising  from  the  sale  of  the  mortgaged 
premises,  under  the  mortgage,  which  was  foreclosed  by  this  action, 
claims  were  made  by  Hiler,  founded  upon  his  judgment,  ancJ  by 
Mr.  J.  P.  Fitch,  for  his  serYices  for  Hiler  in  recoYering  his  afore- 
said two  judgments,  notices  of  which  claims  were  filed  with  the 
county  clerk.  On  motion,  at  special  term,. Mr.  Justice  DakielS 
ordered  a  reference  to  Henry  NicoU,  Esq.,  "  to  ascertain  and  report . 
to  this  court  the  amount  due  to  said  Hiler,  and  any  other  person 
which  is  a  lien  on  the  surplus  money  in  this  action,  and  the  priYi- 
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ties  of  the  seyeral  liens  thereon,  and  all  peiBons  Dfrho  appeared  in  said 
action  and  who  shall  have  filed  notice  of  claim  to  said  surplus  with 
the  clerk  of  this  court  before  the  entry  of  thi^  order^  shall  be  enti- 
tled to  notice  of  hearing  before  said  referee'' 

Hiler  and  Fitch  both  appeared  before  the  referee,  and,  while  the 
former  contested  the  amount  due  the  latter  for  his  services  in  the 
actions  before  mentioned,  he  made  no  objection  founded  upon  the 
want  of  standing  of  Fitch  before  the  referee,  nor  that  the  investi- 
gation of  the  amount  of  these  claims  was  for  any  reason  improper. 
The  referee  found  •2,713.03  due  Fitch,  which  should  be  paid  out  of 
the  surplus  moneys,  and  from  the  order  affirming  this  report  Hiler 
appeals. 

To  the  objection  now  made,  that  the  referee  had  no  power  to 
Qpnsider  these  claims,  there  are  several  answers:  (1)  The  order  of 
reference  is  so  drawn  as  to  authorize  it,  and  the  remedy  was  to  cor- 
rect the  order  by  appeal,  and  not  by  appeal  from  that  which  the 
order  sanctions.  It  authorizes  it  by  directing  the  referee  to  inquire. 
Dot  only  as  to  the  amount  due  Hiler,  but  to  any  other  person  which 
is  a  lien  on  the  surplus  moneys  in  this  action.  If  Hiler's  judg- 
ment was  a  lien  upon  the  surplus  moneys,  so,  also.  Fitch  had  an 
attorney's  lien  for  services  on  the  former ;  and  as  that  lien  could 
only  be  made  effectual  by  holding  that  which  the  judgment 
covers,  it  follows  that  the  attorney's  lien  extended  to  the  surplus 
moneys.  (2)  Having  made  no  such  objection  before  the  referee, 
but  heard  the  matter  upon  the  merits,  the  objection  can  not  now 
prevail  (3)  The  whole  proceedingp  having  been  by  consent,  thus 
admitting  the  existence  of  the  lieu,  and  the  right  of  Fitch  to  a  part 
of  the  surplus  moneys^  if  the  proceeding  was  not  good  as  a  refer- 
ence, it  was  a  good  arbitration  between  Hiler  and  Fitch  to  settle  the 
amount  due  to  the  latter  out  of  the  surplus  moneys  which  the 
judgment  of  Hiler  held.  (4)  This  court  will  not  permit  a  party  to 
take  money  out  of  its  control  without  compensation  to  the  attorney 
whose  skill  and  labor  obtained  that  money  for  him,  and  if  Fitch 
had  no  such  standing  by  virtue  of  his  attorney's  lien  on  the  judg- 
ment, as  would  authorize  him  to  file  a  notice  of  claim  to  the  surplus 
moneys,  under  rule  77  of  this  court,  the  court  has  certainly  the 
power  for  the  protection  of  its  officers,  to  direct  its  payment  out  of 
moneys  it  controls,  and  it  was  certainly  competent  for  the  party  and 
attorney  to  agree  upon  a  speedy  and  summary  way  of  determining 
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the  amount  due  to  the  latter^  which  they  have  done,  as  the  conduct 
of  the  reference  as  well  as  the  order  directing  it  shows. 

As  to  the  objection  founded  upon  the  amount  of  allowance  to 
Pitch  for  services^  we  fully  agree  with  Judge  Babeett,  who  made 
the  order  at  special  term^  and  to  his  opinion  refei*ence  is  made.* 

The  order  appealed  from  should  be  affirmed  with  costs. 

Order  affirmed. 

■ 

Babbxtt,  J.  OitUnarfly,  equitable  daims  which  haTe  not  ripened  into  liens  enfoaceaUe 
without  further  adjudication,  are  not  considered  upon  such  references  as  the  present.  Here, 
however,  the  i)artles  have  proceeded  and  taken  voluminous  testimony  without  objection,  and 
have  substantially  treated  the  reference  as  a  short  and  inexpensive  method  of  ohtainln^  a 
general  adjudication  upon  all  the  rights  of  the  parties.  Under  such  circumstances  it  is  too 
late  to  raise  technical  objections  by  the  exceptions  filed  to  the  report.  The  parties  will  be 
deemed  to  have  waived  all  snch,  and  in  fact  to  have  assented  to  an  adjudication  upon  the 
merits  of  the  various  daims,  legal  or  equitable,  presented  to  the  referee.  Upon  the  merits 
I  have  no  difficulty  in  conflnning  the  report  between  Hiler  and  Fitch.  The  written  agree- 
ment did  not  contemplate  the  equi^  suit  in  the  court  of  common  pleas.  The  retainer  In  the 
latter  suit  was  a  new  and  independent  employment.  If  another  attorney  had  been  employed 
and  had  set  aside  the  conveyance,  he  would  have  been  entitied  to  reasonable  compensation. 
Yet  Fitch  would  also  have  been  entitied  to  ten  per  cent,  for  this  percentage  was  not  limited  by 
the  agreement  to  the  amount  recovered  upon  exeevlion  in  the  first  suit,  or  even  upon  tnppl^ 
mentoury  proeeedinijs  thereon,  but  extended  to  whatever  might  be  recovered  from  the  defend- 
ants in  that  suit  in  any  way  or  tnanner.  Fitch  has  earned  the  amount  found  by  the  ref- 
eree in  the  second  action,  and  the  effect  of  his  services  therein  has  been  to  create  a  fund  or 
gross  amount  applicable  to  the  fiiist  action,  upon  which  he  is  entitied  to  ten  per  cent  under 
his  agreement.  This  ten  per  cent  is  not  for  his  services  in  the  second  action,  but  for  con- 
ducting the  prosecution  of  the  first  action  to  its  termination.  The  amount  found  by  the 
referee  is  reasonable,  even  small,  in  my  judgment.  The  referee's  rejjbrt  upon  that  head  Is 
therefore  confirmed,  and  the  court  adjudges  that  Titdi  has  an  equitable  lien  upon  the  fund 
In  question  to  the  extent  found  by  the  referee,  that  is,  as  between  himself  and  HUer. 

Of  course  the  enforcement  of  that  lien  depends  upon  final  success.  Should  Hetterick 
appeal  to  the  Court  of  Appeals  snd  effect  a  reversal  of  the  judgment,  Fitch  will  share  his 
client's  fate.  But  if  the  judgment  be  aflirmed,  or  if  in  the  meantime  Hetterick  shall  fail  to 
stay  proceedings,  and  the  fund  Qball  thus  become  payable  at  onee  to  Hiler,  then  Fitch  should 
be  protected,  and  the  payment  directed  to  him  of  the  amount  found  by  the  referee^ 
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ForedUmure — mJU  at — uihen  purchaser  not  relieved. 

Upon  the  foreelosuie  of  a  parchaBe-money  mortgage  exeoated  by  S.,  a  som- 
moiis  was  served  on  S.  for  his  wife,  bat  not  on  her  personally.  At  the  foie- 
dosnie  sale  S.  became  the  parchaser.  Held,  that  S.  would  not  be  relieved 
from  completing  the  purchase  on  the  ground  that  no  personal  service  had 
been  made  on  his  wife. 

Appeal  by  Simeon  E.  Church  from  an  order  at  special  term' 
requiring  the  appellant  to  comply  with  certain  terms  of  sale  sub- 
scribed by  him  as  purchaser  at  a  sale  under  foreclosure  of  a  mort- 
gage. 

The  action  was  brought  by  James  Watson  against  Simeon  E. 

Church  and  others.     The  facts  fully  appear  in  the  opinion. 
Charles  Whelp,  for  appellant 
Hudson  dt  StrausSy  for  respondents. 

Davis,  P.  J.  There  are  no  merits  in  the  appellant's  case.  He 
purchased  the  premises  with  full  knowledge  that  his  wife  had  not 
been  personally  served,  but  that  serrice  of  the  summons  had  been 
made  on  himself  for  her.  He  is  an  attorney  and  appeared  in  the 
action  for  himself  and  not  for  his  wife,  but  it  is  admitted  that  Mrs. 
Church  had  no  interest  in  the  premises  except  an  inchoate  right  of 
dower.  She  was  a  necessary  party  to  foreclose  her  contingent  inter- 
est {Mills  V.  VarhVoorheSj  20  N.  Y.  412);  but  the  former  practioe 
in  such  cases  was  to  serve  the  husband  for  the  wife,  and  it  was  his 
duty  to  protect  her  interest.  Ferguson  v.  Smithy  2  Johns.  Ch.  139; 
Leavett  t.  Grugety  1  Paige,  421  ;  EcJeerson  v.  Vollmer,  11  How. 
42;  Foot  V.  Lathrop,  63  Barb.  185. 

An  inchoate  right  of  dower  does  not  belong  to  the  wife  as  her 
separate  estate.  It  is  a  mere  incident  to  her  husband's  title,  and 
therefore  service  upon  him  for  her  is  probably  good  service  under 
the  present  system  of  practice.  EcJeerson  v.  VoUm&r,  supra  ;  Foot 
V.  Lathrop,  supra.  However  this  may  be,  the  defendant  knew 
when  he  made  the  purchase  that  the  service  had  been  made  in  that 
manner  only,  and  he  must  be  deemed  to  have  purchased  with  full 
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knowledge  of  the  defect,  of  which  he  now  complains.  Besides^  the 
only  effect  of  the  omission  to  make  personal  service  would  be  at 
most  that  the  inchoate  right  of  dower  of  Mrs.  Ghorch  would  not  be 
cut  off  by  the  sale,  but  as  the  purchase  and  taking  titla  by  defend- 
ant would  ipso  facto  restore  the  same  inchoate  right  in  the  wife,  it 
is  of  no  practical  importance  whether  the  foreclosure  had  or  had 
not  extinguished  it. 

The  objection  to  the  title  of  the  court  was  not  of  the  slightest 
moment.  The  words,  "  Of  the  city  and  county  of  New  York,"  would 
have  been  at  any  stage  stricken  out  on  suggestion  of  either  party; 
besides  it  appears  that  they  had  been  stricken  out  on  stipulation  of 
defendant 

It  is  suggested  that  the  order  of  the  court  below  is  too  stringent 
in  form  in  directing  an  absolute  completion  of  the  purchase.  The 
couft  below  would  have  made  the  correction  on  application,  and 
there  was  no  occasion  to  appeal  for  that  purpose.  The  modification 
may  now  be  made,  simply  denying  the  motion  with  $10  costs.  The 
order  as  so  modified  should  be  affirmed  with  $10  costs  of  this 
appeal,  besides  disbursements; 

La  WHENCE,  J.  This  action  is  for  the  foreclosure  of  a  purchase- 
money  mortgage  executed  by  the  appellant,  Simeon  E.  Church. 
The  summons  was  duly  served  upon  the  appellant,  Simeon  E.  Church, 
but  was  never  served  upon  the  defendant,  Sophia  B.  Church,  person- 
ally. A  summons  directed  to  her  waa,  however,  served  upon  the 
appellant  for  his  wife,  and  the  same  was  left  with  him  on  the  3d 
of  December,  1873.  On  the  8th  day  of  January,  1874,  the  appel- 
lant appeared  for  himself  in  the  action,  stating  in  his  notice  of 
appearance  that  it  was  not  thereby  intended  to  admit  that  this 
action  is  brought  in  any  court  known  to  the  Constitution  or  Laws 
of  this  State,  6r  to  waive  objections  thereafter  on  that  account. 

The  original  summons  and  complaint  were  entitled  "  Supreme 
Court  of  the  City  and  County  of  M"ew  York,"  and  on  the  20th  of 
December,  1873,  an  amended  complaint  was  filed,  entitled,  ^*  New 
York  Supreme  Court  in  and  for  the  City  and  County  of  New  York." 

On  the  13th  of  January,  1874,  the  appellant  signed  the  following 
stipulation:  "I  consent  to  receive  a  new  amended  summons  and 
complaint  in  this  action  without  objection  that  the  complaint  has 
been  once  amended,  and  I  consent  that  the  plaintiff's  attorney  may 
at  any  time  upon  this  stipulation  and  without  further  notice  enter 
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an  order  striking  out  from  all  papers  on  file  in  this  action  the  words 
^  Of  the  city  and  county  of  New  York/  in  the  title  of  the  court,  and 
inserting  the  words  '  Of  the  State  of  New  York.' "  On  the  same  day 
an  order  was  entered  in  conformity  with  the  provisions  of  tlie 
stipulation. 

Judgment  of  foreclosure  and  sale  having  been  rendered  in  the 
action,  the  premises  were  sold  at  public  auction  by  a  referee  on  the 
2Sth  of  May,  1874,  and  the  appellant  at  said  sale  became  the  pur- 
chaser of  the  same,  and  thereupon  signed  the  terms  of  sale  set  forth 
in  the  case. 

He  subsequently  objected  to  taking  title  under  the  foreclosure  on 
the  grounds:  1st.  That  the  defendant,  Sophia  B.  Clmirch,  was  made 
a  party  and  was  a  necessary  party  to  the  action,  but  was  not  served 
with  process  and  had  not  appeared,  and  was  in  no  way  bound  by 
any  of  the  proceedings  on  the  decree;  2d.  That  the  action  was 
commenced  originally  in  the  supreme  court  of  the  city  and  county 
of  New  York,  and  that  there  was  no  such  court  known  to  the  con- 
stitution or  laws  of  this  State;  3rd.  That  there  was  no  proper  affi- 
davit of  regularity  attached  to  the  judgment  roll,  no  affidavit  show- 
ing service  on  all  of  the  defendants,  or  the  appearance  or  want  of 
appearance  of  all;  4th.  That  no  notice  of  sale  was  served. 

By  referring  to  the  admissions  contained  in  the  case,  it  will  be 
seen  that  the  last  two  objections  are  dependent  entirely  upon  the 
question  whether  Sophia  B.  Church  was  ever  properly  brought 
before  the  court,  and  that  they  are,  therefore,  but  amplifications  of 
the  first  objection.  As  to  the  second  objection,  it  is  sufficient  to 
say  that  the  alleged  defect  was  cured  by  the  stipulation  of  the 
appellant  and  the  order  amending  the  summons  and  complaint 
pursuant  thereto.  • 

The  only  question  left  in  the  case,  therefore,  is  whether,  as  the 
summons  was  not  served  upon  the  wife  personally,  the  appellant 
can  on  that  account  object  to  completing  his  purchase.  We  do  not 
think  he  can.  The  only  interest  which  the  wife  had  in  the  mort- 
gaged premises  was  an  inchoate ,  right  of  dower.  In  Leavitt  v. 
Crug&Ty  1  Paige  421,  where  the  bill  was  filed  to  foreclose  a  mortgage 
executed  by  husband  and  wife,  the  husband  only  was  served  with 
process,  and  the  chancellor  held  that  the  husband  was  bound  to 
appear  and  answer  jointly  for  himself  and  wife,  unless  he  showed  a 
sufficient  ezcnse^  and  that  service  of  a  subpodna  on  the  wife  was  only 
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necessary  when' the  proceeding  was  against  her  in  respect  to  her 
separate  estate. 

This  rule  has  not  been  changed  *by  the  Code.  FooU  v.  Laihrop, 
53  Barb.  185  ;  EcJceraon  v.  VollmeTy  11  How.  42.  The  inchoate  right 
of  dower  of  the  wife  was  an  interest  resulting  from  the  marital  rela- 
tion and  did  not  form  a  part  of  her  separate  estate.  Cases  supra. 
Furthermore^  as  the  appellant  was  the  purchaser  on  the  sale  and 
his  wife  would  again  become  vested  with  an  inchoate  right  of  dower 
in  the  premises  upon  the  execution  and  delivery  of  the  referee's 
deed  to  him^  I  do  not  see  how  the  defendant  can  take  this  objec- 
tion. No  injustice  is  done  to  the  wife  and  certainly  no  wrong  to 
the  defendant,  who  knowing  all  the  facts  upon  which  he  now  bases 
his  objections  voluntarily  became  a  purchaser.  If  these  views  are 
sound,  the  fact  that  the  Wife  was  not  a  resident  of  this  State  when 
the  action  was  commenced  does  not  affect  the  case. 

We  are  therefore  of  opinion  that  the  order  appealed  from  should 
be  modified  so  as  to  deny  the  appellant's  motion  with  costs,  and  ajs 
modified,  the  order  is  affirmed  with  costs  and  disbursements. 

Ordered  accordingly. 


Mutual  Life  Iksubanob  Compah^t  of  Nbw  York  v.  Salem. 

Rtferenee — to  determine  daime  to  mrplue  money* — potoer  of  court  over. 

The  object  of  a  reference  to  aecertain  the  rights  of  claimants  to  sarplus  moneys 
upon  foredosure.  is  to  infonn  the  ooart,  and  the  court,  upon  the  coming  in 
of  the  report,  has  the  power  to  confirm  or  set  aside  the  same,  or  refer  back 
for  farther  proofs,  as  it  may  deem  Jast  or  equitable.  There  is  hardly  any 
analogy  between  motions  for  and  the  granting  of  new  trials  and  the  exercise 
of  equitable  powers  over  proceedings  of  the  nature  mentioned. 

Appeal  by  defendant,  Christina  K.  Martling,  from  an  order  at 
the  special  term,  vacating  order  confirming  referee's  report  as  to  the 
disposition  of  the  surplus  moneys  in  the  above-entitled  case,  so  &r 
as  it  afi!ected  the  parties  to  the  motion,  and  referring  the  matter 
back  to  the  same  referee  to  take  further  proofs,  etc. 

The  action  was  brought  against  Maria  D.  S.  Salem,  Morris  Leip- 
ziger,  Christina  K.  Martling,  and  others,  to  foreclose  a  mortgage 
executed  by  defendant  Salem  and  another.    Upon  the  sale  a  surplus 
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resnlted^  which  both  Leipziger  and  Martling  claimed.  The  referee 
decided  in  favor  of  defendant  Martling^  and  excluded  the  other 
claim.  Afterward^  upon  the  ground  of  newly-discovered  evidence, 
the  court  sent  the  proceedings  back  to  the  referee,  with  directions 
to  take  further  evidence,  from  which  order  this  appeal  was  taken. 

ffalbert  £  Eckersouy  for  appellant. 

JuUen  T.  Davies,  for  respondent. 

Dayis,  P.  J.  This  was  a  proceeding  in  equity  to  ascertain  the 
rights  of  the  respective  claimants  to  the  surplus  money  produced  on 
the  sale,  under  the  decree  of  foreclosure,  in  the  above-entitled  case. 
The  object  of  this  reference  is  to  inform  the  court  of  the  legal  and 
equitable  titles  to  the  money,  and  on  the  coming  in  of  the  report 
and  testimony,  the  court,  sitting  in  equity,  has  the  most  ample 
power  to  confirm,  or  set  aside,  or  refer  back  the  same,  for  further 
proofs,  as  to  its  conscience  shall  seem  just  and  equitable.  The 
object  of  making  the  reference  is,  as  is  well  recited  in  the  77tli  rule 
of  the  court,  ^'  to  the  end  that,  on  the  coming  in  and  confirmation 
of  the  report,  such  order  may  be  made  for  the  distribution  of  such 
surplus  moneys  as  may  be  just"  While  the  moneys  remain  in 
court  undistributed,  the  equitable  powers  of  the  court  over  the  pro- 
ceedings must  be  complete,  and  in  opening  the  confirmation  and 
referring  the  matter  to  the  referee  for  further  proofs,  the  court 
acts  in  the  exercise  of  such  powers.  There  is  hardly  any  analogy 
between  the  motion  for  and  the  granting  of  new  trials  in  actions  at 
law,  after  issues  tried,  and  the  exercise  bjthe  covrt  of  its  equitable 
powers  over  proceedings  of  this  nature.  They  are  not  governed  by 
the  same  technical  rules,  but  by  the  wider  discretion  of  equity,  in 
seeking  to  do  justice  in  accordance  with  its  own  established  rules, 
without  regard  to  legal  technicalities,  which  do  not,  in  the  given 
case,  receive  the  approval  of  the  court. 

In  granting  the  order  appealed  from,  the  court  below  acted  in  the 
exercise  of  the  discretion  pertaining  in  such  cases  to  courts  of 
equity.  It  is  insisted  that,  for  this  reason^  the  order  is  not  appeal- 
able. We  are  not  inclined  to  pass  upon  that  question,  because,  in 
our  judgment,  the  order  may,  with  propriety,  be  affirmed.  The 
report  excluded  the  respondent  from  participating  in  the  surplus  to 
any  extent,  because  his  mortgages,  which  were  prior  liens  in  point 
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of  time,  were  void  for  nsury.  Under  the  cirenmstances  of  the  case, 
and  in  yiew  of  the  new  facts  presented  on  behalf  of  the  respondent, 
the  court  deemed  it  just  and  equitable  that  a  re-hearing  on  the 
question  of  the  validity  of  the  mortgages  should  be  had  before  the 
referee  upon  additional  proofs,  at  the  same  time  preserving  all  the 
testimony  before  taken  by  the  referee.  We  see  no  abuse  of  the  dis- 
cretion of  the  court  that  calls  for  our  interference;  on  the  contrary, 
the  order  seems  not  to  have  been  improvidently  made. 

It  should  be  affirmed  with  110  costs  on  this  appeal,  besides  dis- 
bursements. 

Order  affirmed^ 


■  Ml     1  1 1  I 


House  v.  Ratmokd. 

WiU-^ecn$inM&n  tf-^irtuU  ioKat  tiaUd^  Power  to  exe&uton  Jaintiy,  may  he 

iaerciM  by  iurvhors. 

A  testator  bj  hie  will  gave  to  his  wife  "  the  use  of  mj  homestead  and  all  the 
personal  property  thereon,  except/*  etc.,  "  and  beqneath  unto  her  daring  her 
natural  life  the  use  of  (90,000,"  and  so  much  of  the  pMneipal  as  she  should 
wish.  By  the  sixth  clause  of  the  will  he  gave  to  his  executors  the '  *  remain- 
der of  my  real  estate  and  pereonal  estate  in  trust,  to  divide  the  same  into 
seven  equal  parte,  two  of  which  parts  my  executors  shall  keep  invested  for 
the  use  and  benefit  of  my  son  S,  two  for  my  daughter  A,  one  for  each  of  my 
grandchildren  W,  B,  and  E,  the  income  whereof  my  executots  shall  pay  to 
said  devisees,"  etc.  He  also  directed  that  the  unexpended  part  of  the  %30fi00 
given  to  his  Wife,  after  her  decease,  should  be  added  to  the  remainder  and 
divided  and  disposed  of  in  like  manner.  HM^  (1)  that  the  trust  created  by 
the  sixth  clause  was  valid  ;  (2)  that  the  widow  had  but  a  life  estate  in  the 
personal  property  bequeattied  wi^  the  homestead  ;  (8)  that  the  real  estate, 
including  the  remainder  after  the  widow's  life  estate  in  the  homestead,  was 
devised  to  the  executors  for  the  purposes  of  said  trust ;  (4)  that  the  same 
disposition  was  niade  of  the  personal  property  bequeathed  with  the  h4»ae- 
stead,  and  of  the  resldoe  of  the  $1^,000  undisposed  of  by  the  widow. 

The  testator  authorized  his  executors  to  sell  and  convey  his  real  estate  "  when- 
ever they  and  my  wife  shall  unanimously  think  that  such  sale  will  be  advan- 
tageous to  my  estate."  Edd,  that  the  surviving  executors,  after  the  death 
of  the  widow,  could  sell  and  convey,  provided  they  concurred  in  the  oondusion 
that  the  sale  was  advixitageoiur  to  testator's  estate. 

SuBMissioisr  of  a  oontroyersy  witliout  action^  pursuant  to  section 
372  of  the  Code  of  Procedure. 

The  oontroyersy  waa  between  Harry  S.  House  and  another^  sur- 
viying  executors  of  and  trustees  under  the  last  will  and  testament 
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of  Benjamin  Raymond,  deceased,  againflt  Sidney  Raymond  and 
another,  children  of  said  testator  and  devisees  and  legatees  under 
said  will,  for  a  constmction  thereof. 

The  testator  died  Noyember  17, 1870,  leaving  surriying  a  widow, 
Jane  L.  Raymond,  the  two  children  aboye  named,  and  three  grand- 
children, one  Benjamin  E.  Raymond,  son  of  said  Sidney  Raymond, 
the  other  two  Wallace  R.  Flanders  and  Ella  J.  Flanders,  children 
of  said  Angnsta  £.  Flanders.  The  olaoses  of  the  will  in  contro^ 
versy  were  these: 

'^  First.  I  hereby  give,  dense  and  bequeath  nnto  my  beloyed 
wife,  Jane  L.  Raymond,  the  use  of  my  homestead,  and  all  the  per- 
gonal property  thereon  at  my  decease,  except  my  safe  and  money, 
boiids,  notes,  contracts,  mortgages  Mid  obligations  of  every  natnre 
and  description.  I  also  give,  devise,  and  bequeath  unto  her  during 
her  natural  life  the  use  of  $20,000;  such  sum  to  be  set  apart  for 
that  purpose,  out  of  the  best  securities  I  may  have  at  my  decease, 
by  my  executors;  and  in  the  event  my  said  wife  shall  desire  to  use 
any  part  of  said  sum  of  $20,000^  I  give  and  devise  the  same, 
or  BO  much  thereof  as  she  may  wish,  to  her,  and  direct  my 
executors  to  pay  the  same  to  her. 

"  Sixth.  I  hereby  give,  devise,  and  bequeath  unto  my  executors 
hereinafter  named,  all  the  rest,  residue  and  remainder  of  my  real 
estate  and  personal  estate,  in  trust,  nevertheless,  for  the  uses  and 
purposes  herdnafter  named,  to  wit:  First,  to  divide  the  same  into 
seven  equal  parts,  two  of  which  said  parts  my  executors  shall  keep 
invested  for  the  use  and  benefit  of  my  son  Sidney;  two  they  shall 
keep  invested  for  the  benefit  of  my  daughter  Augusta  E. ;  one  of 
said  parts  for  each  one  of  my  grandchildren,  Wallace,  Benjamin, 
and  Ella.  The  income  whereof  my  said  executors  shall  pay  to  said 
devisees,  or  expend  the  same  for  the  use  and  benefit  of  said  devisees, 
from  time  to  time,  as  they  may  deem  advisable,  so  long  as  each  of 
said  devisees  shall  live. 

"  Ninth.  It  is  my  wish,  and  I  hereby  direct  my  executors,  to 
allow  my  son  Sidney,  if  he  may  desire  it,  to  have  the  use  of  my 
office  building  and  land  attached  thereto,  by  his  paying  the  taxes 
and  insurance  thereon,  and  $70  annually  as  rent^  so  long  as  he 
may  choose  to  occupy  or  use  the  same. 

"Tenth.  I  hereby  order  and  direct  that  any  part  or  portion  of 
the  $20,000  devised  to  my  wife  Jane,  which  shall  not  have  been 
disposed  of  by  her  at  her  decease,  to  be  added  to  the  parts  or  per- 
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tions  sixthly  above  described,  and  to  be  divided  and  disposed  of  in 
precisely  the  same  manner  as  therein  and  thereafter  stated. 

"  Eleventh.  I  hereby  authorize  and  empower  my  executors  herein- 
after named  to  sell  and  dispose  of  any  and  all  my  real  estate,  and 
good  conveyances  make  thereof,  whenever  they  and  my  wife  shall 
unanimously  think  that  such  sale  will  be  advantageous  to  my 
estate,  and  to  that  end  I  hereby  invest  them,  my  said  executors, 
with  the  title  thereto,  and  with  the  full  power  and  authority  to 
make  such  conveyance. '^ 

The  said  executors,  hereinbefore  named,  and  the  widow  were 
appointed  executors  and  executrix  and  trustees  of  the  estate,  to 
carry  out  the  provisions  of  the  will.  The  widow  died  July  22, 
1874.  No  part  of  the  real  estate  of  testator  had  been. sold,  and  no 
part  of  the  t20,000  set  apart  to  the  widow  had  been  used. 

Horace  A.  Taylor y  f or  plainti£b. 

r 

Joseph  R.  Flanders,  for  defendants,  cited  Mann  v.  Mann,  14  Johns, 
1;  Parks  v.  Parks,  9  Paige,  117;  Simpson  v.  English,  4  K  Y.  Sup. 
80;  Craig  v.  Craig,  3  Barb.  Oh.  76;  Veman  v.  Vernon,  63  K 
Y.  351. 

Dakiels,  J.  The  first  point  requiring  consideration  in  the  dispo^ 
sition  of  this  case  is  whether  the  testator's  widow  took  the  personal 
property  in  the  homestead  absolutely  or  only  for  the  period  of  her 
natural  life,  and  that  must  be  determined  from  what  was  expressed 
by  the  first  paragraph  of  the  will.  That  paragraph,  so  far  as  it  is 
now  material  to  refer  to  it,  was  as  follows:  "  I  hereby  give,  devise 
and  bequeath  unto  my  beloved  wife,  Jane  L.  Baymond,  the  use  of 
my  homestead  and  all  the  personal  property  thereon  at  my  decease, 
except,"  etc. 

After  excepting  certain  securities,  money,  and  the  safe  containing 
them,  he  proceeded  by  adding  ^'  I  also  give,  devise  and  bequeath 
unto  her  during  her  natural  life,  the  use  of  twenty  thousand  dol« 
lars,  *  •  *  and  in  the  event  my  said  wife  shall  desire  to  use 
any  part  of  said  sum  of  twenty  thousand  dollars,  1  give  and  devise 
the  same,  or  so  much  thereof  as  she  may  wish,  to  her,  and  direct 
my  executors  to  pay  the  same  to  her." 

The  entire  scope  and  design  of  these  provisions  seem  to  have  been 
to  provide  a  suitable  support  and  maintenance  for  his  wife  during 
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her  natnral  life,  limiting  the  benefit  of  the  bequests  and  derLses  for 
her  to  that  period  of  time.  It  appears  to  have  been  the  testator's 
design  to  provide  amply  for  that  object  while  she  Hved,  and  then  to 
haye  the  property^  nneihansted  in  accomplishing  it,  returned  to  the 
body  of  his  estate  at  the  expiration  of  that  period.  And  the  fcerms 
made  use  of  in  the  first  clause  were  judiciously  selected  to  secure 
that  result.  He  did  not  deyise  her  the  use  of  his  homestead  during 
life  and  bequeath  absolutely  to  her  the  personal  property  thereon  at 
the  period  of  his  decease  subject  to  the  exception  afterward  declared, 
but  simply  the  use  of  both.  That  term  was  employed  to  qualify  the 
mterest  giyen  her  in  the  personal  property  as  well  as  in  the  home- 
stead itself.  It  was  of  such  a  nature  as  to  render  the  use  of  the 
homestead  comfbrtable  and  convenient,  and  was  undoubtedly  made 
to  accompany  it  for  that  reason.  Other  terms  would  be  required 
to  be  added  to  the  clause  in  order  to  give  her  any  greater  interest 
than  that  in  the  pc^rsonal  property  referred  ^o. 

It  is  next  claimed  that  the  executors  took  no  title  to  the  testator's 
real  estate,  because  he  directed  them  to  divide  and  invest  the  prop- 
erty left  by  him  for  the  benefit  of  his  children  and  grand-children. 
But  while  that  was  the  direction  which  was  given,  a  construction 
based  upon  that  circumstance  which  would  exclude  the  realty  would 
be  directly  in  conflict  with  an  express  devise  of  the  real  estate 
made  in  the  same  subdivision  of  the  will.  Upon  that  subject 
the  testator  declared: 

'^  I  hereby  give,  devise  and  bequeath  unto  my  executors  herein- 
after named  all  tlie  rest,  residue  and  remainder  of  my  real  estate 
and  personal  estate  in  trust,  nevertheless,  for  the  uses  and  purposes 
hereinafter  named,  to  wit:  First.  To  divide  the  same  into  seven 
equal  parts,  two  of  which  said  -psats  my  executors  shall  keep  invested 
tor  the  use  and  benefit  of  my  son  Sidney;  two  they  shall  keep  in- 
vested for  the  benefit  of  my  daughter  Augusta  E. ;  one  of  said  parts 
tor  each  of  my  grand-children,  WaUace,  Benjamin  and  Ella.  The 
income  whereof  my  said  executors  shall  pay  to  said  devisees,  or 
expend  the  same  for  the  use  and  benefit  of  said  devisees,  from  time 
to  time  as  they  may  deem  advisable,  so  long  as  each  of  said  devisees 
shall  live." 

This  was  a  valid  trust  under  the^statutes  of  this  State  ( Vernon  v.  * 
Vernon,  53  N.  Y.  361),  and  wafi  in  terms  made  so  extended  as  to 
include  all  the  testator's  property  not  previously  disposed  of. 

But  it  \B  contended  that  such  could  not  have  been  the  intention 
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of  the  testator  beoaase  the  real  estate,  particularly  the  homestead 
deTised  to  his  wife  for  life,  conld  not  be  divided  and  invested,  as  it 
was  afterward  directed  his  property  should  be;  and  that  the  pro- 
ceeds to  be  divided  being  denominated  ^Mncome,"  did  not  properly 
include  the  profits  of  real  estate.  Besides  that  the  unexpended 
residue  of  the  $20,000  was  directed  to  be  added  to  the  portions  of 
the  estate  to  be  invested  and  divided,  and  because  the  remainder 
of  the  homestead  estate  was  not  included  in  the  same  direction,  it 
is  claimed  that  this  omission  is  evidence  that  it  was  not  the  testa* 
tor's  purpose  to  include  it.  But  neither  nor  all  of  these  reasons 
would  justify  the  exclusion  of  the  real  estate  in  view  of  the  positive 
direction  contained  in  the  will  to  the  contraiy.  The  testator  upon 
this  subject  used  clear  and  comprehensive  language,  declaring  it  to 
be  his  design,  for  the  purposes  of  the  trust,  to  devise  ^^  all  the  rest, 
residue  and  remainder ''  of  his  real  as  well  ad  his  personal  estate 
to  the  executors.  And  that  included  the  remainder  of  the  estate 
in  the  homestead  remaining  after  the  life  estate  created  for  his 
wife,  as  well  as  the  other  two  pieces  of  property  of  that  nature 
which  he  owned  at  the  time  of  his  deoeaae,  and  the  personal  prop- 
erty bequeathed  for  life  with  the  homestead. 

These  terms  were  sufficient  for  that  purpose*  Youngs  v.  Youngs, 
45  ]Sr.  Y.  254.  And  as  long  as  that  was  the  nature  of  them,  a  rep- 
etition of  the  purpose  expressed  by  them  was  not  afterward  essen- 
tial in  order  to  render  them  efiectuaL  Salisbury  v.  Jforss,  7  Lans. 
859,  362,  363. 

The  construction  which  has  been  contended  for  would  result  in 
excluding  the  direction  concerning  the  rest,  residue  and  remainder 
of  the  real  estate  entirely  from  the  will,  and  that  it  is  the  duty  of 
the  court  to  avoid  by  harmonizing  the  directions  relied  upon  as 
inconsistent  with  the  design  of  including  that  q)ecie8  of  property, 
so  that  they  may  all  be  maintained  together.  And  that  can  very 
well  be  done  by  limiting  the  directions  given  to  the  executors  to 
invest,  to  the  personal  estate,  which  was  all  that  in  its  nature  was 
susceptible  of  investm^it.  For  that  reason  the  testator  probably 
so  intended,  though  the  intention  was  not  clearly  expressed  in  words. 

It  is,  however,  to  be  inferred  from  the  fact  that  both  real  and 
personal  property  was  given  in  trust  to  the  executors,  and  from  the 
further  circumstance  that  he  appears  to  have  designed  that  his 
children  and  grandchildren  should  by  means  of  the  trust  be  secured 
the  entire  benefit  of  all  his  property,  so  far  as  it  was  not  specifically 
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devised  for  the  enjoyment  and  support  of  his  wif e>  and  the  payment 
of  certain  legacies.  The  income  directed  to  be  so  applied  is 
entirely  consistent  with  this  conclusion^  for  the  terms  used  to 
describe  it  are  broad  enough  to  include  the  rents  and  profits  of 
the  real  estate  as  well  as  the  interest  derived  from  the  invest- 
ment of  the  personal  property. 

It  was  claimed  that  the  direction  to  allow  the  testator's  son  Sidney 
to  have  the  use  of  the  office  and  the  land  connected  with  it,  was 
opposed  to  such  a  construction  of  the  sixth  paragraph  of  the  will. 
But  as  he  was  required  to  pay  the  executors  an  annual  rent  of  $70 
for  such  use  and  occupancy,  no  such  effect  can  be  attributable  to  it, 
for  its  payment  enabled  them  to  make  precisely  such  a  division  of 
the  proceeds,  or  income  of  the  property,  as  they  were  required  to 
for  the  purpose  of  executing  the  trust  previously  declared* 

The  effect  of  the  will  was  to  devise  and  bequeath  to  the  execu- 
tors, for  the  purposes  of  the  trust,  all  the  testator^s  property  not 
required  to  pay  the  legacies,  subject  to  the  provision  made  for  his 
wife,  which  they  were  to  invest  so  far  afi  it  was  capable  of  invest- 
ment, and  divide  and  apply  the  income  in  the  manner  particularly 
specified,  for  the  benefit  of  his  children  and  grandchildren  during 
life. 

Power  was  given  the  executors  to  sell  and  dispose  of  all  or  any  of 
the  testator's  real  estate,  whenever  they  and  his  wife,  who  was  also 
nominated,  and  acted  as  executrix,  should  unanimously  think  such 
sale  advantageous  to  the  estate,  and  they  were  invested  in  that 
case  with  full  power  and  authority  to  convey  it.  The  plaintiffs,  who 
are  the  surviving  executors,  claim  that  they  may  now  lawfully  exe- 
cute this  authority.  While  the  testator's  wife  was  living,  her  assent 
was  undoubtedly  required  to  the  conveyance  of  a  valid  title  by 
means  of  the  power.  The  right  to  sell  was  rendered  conditional 
upon  the  unanimous  conclusion  of  all,  that  the  sale  would  be  advan- 
tageous to  the  estate.  It  was  a  discretionarj  authority,  in  the  exer- 
cise of  which  all  were  required  to  concur.  But  it  was  no  more  than 
that,  for  a  dissent  of  either  one  of  the  three,  would  prevent  it  from 
being  used.  And  the  fact  that  the  authority  may  be  of  that  nature, 
d^es  not  restrain  the  survivors  from  executing  it.  The  statute  upon 
that  subject  is  general,  applying  to  discretionary  and  qualified 
authority  to  sell,  as  well  as  those  of  a  nu>re  absolute  and  unrestricted 
character. 

The  provision  made  upon  the  subject  is,  that  ^^  Where  a  power  is 
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vested  in  seyeral  person6^  all  muBt  unite  in  its  execution;  but  if, 
preyious  to  such  execution,  one  or  more  of  such  persons  shall  die, 
the  power  may  be  executed  by  the  suryivor  or  survivors."  1  £• 
S.  735,  §  112.  And  it  seems  to  be  clearly  applicable  to  the  present 
case. 

The  same  construction  in  this  respect  has  been  given  to  another 
statute  in  principle  very  much  like  this  provision.  That  is  the 
statute  giving  the  acting  executors  full  power  to  act  under  the  will 
nominating  them,  where  others  jointly  selected,  decline  to  accept 
the  trust.  2  B.  S.  109,  §  55.  In  that  case  the  acting  executors 
may  exercise  even  a  discretionary  authority,  though  it  may  have 
been  jointly  conferred  upon  them  with  others  ^Iso  designed  to  pos- 
sess and  execute  it.     Taylor  v.  Morris,  1  N.  Y.  341. 

And  there  is  no  substantial  distinction  in  principle  between  that 
provision  and  the  one  more  especially  relating  to  this  case.  For 
one  provision  confers  upon  the  surviving  recipients  of  a  power  the 
same  authority  which  the  other  does  upon  acting  executors,  where 
others  selected  to  exercise  the  authority  with  them  decline  to  accept 
it.  And  under  the  terms  of  that  provision  no  good  reason  appears 
for  doubting  the  power  of  the  surviving  executors  to  exercise  the 
authority  to  sell,  provided  they  are  satisfied  that  a  sale  of  the  i*eal 
estate  will  be  advantageous  to  tiiose  interested  in  the  estate  left  for 
them  by  the  testator. 

Judgment  should,  therefore,  be  directed,  adjudging  that  the 
widow  had  but  a  life  estate  in  the  personal  property  bequeathed 
with  the  homestead;  that  the  real  estate,  including  the  remainder 
after  the  widow's  life  estate  in  the  homestead,  was  devised  ix> 
the  executors  for  the  purposes  of  the  trust  created  by  the  sixth 
paragraph  of  the  will;  that  the  same  disposition  was  made  of 
the  personal  property  bequeathed  with  the  homestead,  and  of  the 
residue  of  the  120,000  undisposed  of  by  the  widow;  and  that  the 
surviving  executors  have  the  power  to  sell  and  convey  any  or  all 
the  real  property,  provided  they  concur  in  the  conclusion  that  the 
sale  is  advantageous  to  the  testator's  estate,  and  for  the  recoyery  of 
the  taxable  costs  of  both  parties,  to  be  paid  by  the  executors  out  of 
the  shares  of  the  defendants  in  the  funds  in  their  hands.  ^ 

The  shares  of  the  grand-children  should  not  contribute  to  the 
expense  of  the  litigation,  because  they  are  not  made  parties  to  the 
proceeding. 

Ordered  (accordingly* 
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Okeck^^ncHce  qf  demand  and  r^ual  necessary  to  hold  dratoer. 

bk  an  action  upon  a  check,  the  complaint  did  not  aver  notice  to  the  drawer  of 
damand  and  non-payment.    Held,  that  the  drawer  could  not  be  made  liable. 

APPBA.L  by  the  defendant,  Smith,  from  an  order  at  the  special 
term  giving  plaintiff  judgment  on  acoonnt  of  the  frivolonsness  of 
the  demnrrer  to  the  complaint.  * 

The  action  was  brought  by  Sylvanus  Judd  and  others  against 
Ohauncy  A.  Smith  and  Walter  Murray  upon  a  check  drawn  by 
Smith  and  indorsed  by  Murray.  The  opinion  states  the  necessary 
facts. 

L.  B.  Bunnell^  for  appellant. 

A.  PrewticBy  for  respondent. 

Westbbooe,  J.  The  complaint  contains  two  causes  of  action, 
each  separately  stated.  The  first  is  upon  a  check  dated  Jersey 
City,  August  17, 1872,  drawn  by  the  defendant,  Smith,  for  the  sum 
of  $1,407  upon  the  Union  Bank,  and  payable  to  the  order  of  the 
defendant,  Walter  Murray.  The  second  is  upon  a  similar  check  of 
tl,320,  dated  Jersey  City,  August  24,  1872. 

Copies  of  both  checks  are  given  in  the  pleadings,  and  they  are 
ayerred  to  have  been  indorsed  by  the  defendant,  Murray,  and  by 
him  delivered  for  value  to  the  plaintiffs.  The  complaint  further 
states  that  the  checks  was  preseuted  for  payment  and  payment  was 
refused,  whereupon  they  were  protested  for  non-payment,  and  notice 
of  demand  of  payment,  non-payment,  and  protest,  given  to  the 
defendant,  Murray.  The  complaint  fails  to  state  that  notice  was 
given  to  the  defendant.  Smith;  but  it  avers  a  specified  sum  as  due 
from  both  defendants  to  the  plaintiffs  on  each  check,  for  both  of 
which  specified  sums  they  claim  judgment,  with  interest  and  costs. 

The  defendant.  Smith,  demurred  to  the  complaint  for  the  alleged 
reason  that  it  did  not ''  state  facts  sufficient  to  constitute  a  cause 
of  action.''  Motion  was  made  by  plaintiffs  for  judgment  on 
account  of  the  frivolonsness  of  the  demurrer,  which  was  granted  at 
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the  special  term,  and  from  such  order  and  judgment  the  defendant. 
Smith,  appeals. 

The  appeal  presents  the  single  question  whether  the  complaint 
should  haye  averred  notice  of  the  presentment  and  non-payment  of 
, the  checks  to  the  drawer. 

In  Harher  t.  Anderson^  21  Wend.  372,  it  was  held,  CowBisr,  J. 
delivering  the  opinion,  that  an  action  does  not  lie  on  a  bank  check 
against  the  drawer  until  after  notice  of  presentment  and  non-pay- 
ment. 

Edwards  in  his  treatise  on  Bills  and  Promissory  Notes,  at  page  396, 
says  :  '^  It  is  dlear,  also,  that  in  an  action  against  the  drawer  of  a 
check,  the  holder  cannot  in  general  recover,  unless  he  shows  that  it 
has  been  presented  for  non-payment  and  dishonored,  and  that  notice 
of  non-payment  has  been  properly  given." 

Whilst  there  is  some  confusion  in  the  cases  as  to  the  time  within 

/  which  a  check  payable  on  demand  should  be  presented,  there  seems 

7l^>>^/    to  be  w^^  in  regard  to  the  necessity  of  a  demand  of  payment,  a 

3//*^»^,/9f  cc  refusal  to  pay,  and  a  notice  thereof  to  the  drawer  before  he  can  be 

made  liable  by  puit.     If,  therefore,  the  complaint  in  an  action  upon  a 

written  instrument  should  state  every  fact  which  it  is  necessary  to 

prove  upon  the  trial,  to  bold  the.parties  to  it,  then  this  demurrer 

was  well  taken. 

For  the  reason  given  in  the  case  of  Conhling  v,  Ganddll,  1  Keyes 

228,  the  case  is  not  within  the  provision  contained  in  section  165 

of  the  Code.    And  the  order  appealed  from  must  be  reversed  with 

costs. 

Order  reversed. 


■»T 


MOFFATT  V.    OaITLDWBLL. 

Z/iM '^imputation  of  poverty-^  when  l/fbdoue. 

A  sensational  newspaper  article,  which  set  forth  that  plaintiff  was  living  in 
extreme  poverty  and  destitution,  which  was  false,  and  was  maliciously  pub- 
lished with  the  intention  of  injuring  plaintiff's  good  name,  etc.,  7iM,  libelous. 

While  as  an  abstract  proposition,  poverty  ought  not  to  expose  one  to  ridicule, 
one  may  be  so  circumstanced  and  the  fact  so  put  as  to  subject  him  to  ridi- 
cule and  nothing  else ;  and  the  question  whether  the  matter  is  libelous 
depends  upon  the  style,  scope,  spirit  and  motive  of  every  such  publication, 
and  the  inquiry  then  is,  as  to  its  material  effect,  not  only  upon  the  general 
public,  but  upon  the  neighbors  and  friends  of  the  one  aimed  at. 
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Appeal  by  plaintiff  from  an  order  at  the  special  term  sustaining 
a  demurrer  to  the  complaint. 

The  action  was  brought  by  Maria  Moffatt  against  William  Gauld- 
well  and  another  for  libel.  The  complaint  alleged  that  the  plain- 
tiflis  were  owners  and  proprietors  of  a  newspaper  called  ^^  The  Sun- 
day Mercury,"  published  in  the  city  of  New  York;  that  contriving 
and  maliciously  designing  to  injure  plaintiff  in  her  good  name,  etc., 
did  maliciously  publish  in  said  paper  a  false,  scandalous  and 
malicious  libeL     The  libelous  article  was  as  follows: 

'^Strange  but  true  —  the  Moffatt  mansion  in  a  new  light — a 
family  history  and  mystery — revelations  of  the  domestic  relations 
of  a  New  York  millionaire. 

**  Click,  click,  click,  the  sound  of  the  sewing  machine,  the  sharp 
jerk,  the  incessant  whir  of  the  instrument,  is  heard  from  early 
morning  till  late  in  the  eyening — ^heard,  too,  as  proceeding  from 
the  garret  of  a  boarding-house  on  University  Place,  the  identical 
boarding-house,  too,  where  formerly  resided  Mrs.  General  Eaton, 
whose  romantic  adventures  are  stiU  fresh  in  the  public  recolleo- 
tion.  In  this  garret,  or  attic,  live,  or  at  least  breathe,  two  females, 
the  one  a  very  nice  old  person,  evidently  by  birth  and  education,  it 
not  by  present  position,  a  lady;  the  other  younger,  but  looking  as 
old,  if  not  more  elderly,  than  her  companion.  On  her  face,  and 
tall  and  thin  figure,  care  has  done  its  work,  her  large  eyes  are 
dilated  with  watching,  and  her  countenance  is  sallow  with  tne 
weary  load  of  anxiety  and  hope  deferred.  She  is  attired  in  brown 
musUn  of  the  cheapest  sort,  speaks  but  seldom,  and  seems  utterly 
indifferent  to  society.  The  greater  part  of  her  time  is  parsed  out  of 
doors,  securing  sewing  work,  which  herself  and  her  aged  mother 
fulfill  by  indoor  labor,  assisted  by  the  invaluable  '  machine.'  When 
these  women  descend  to  the  dining  table,  they  enter  modestly,  tim- 
idly take  a  comer  seat,  and  seem  to  be  afraid  even  so  much  as  to 
request  the  ordinary  attention  due  from  servants.  And  yet  these 
poor,  hardworking  people  are  ladies  bom  and  bred,  women  who 
once  lived  in  an  almost  palace.  Females  whose  near  relatives  are  at 
this  moment  living  in  affluence  upon  the  wealth,  a  portion  of 
which,  at  least,  is  in  honor  and  feeling  to  nature,  if  not  in  the  tech- 
nicalities of  the  law,  their  own.  In  other  words,  these  women  are 
the  mother  and  sister  of  Dr.  Moffatt,  recently  deceased,  the  iflil- 
lionaire  physician,  whose  life  Pills  and  Phoenix  Bitters  had,  in 
their  day,  a  world-wide  popularity,  netting  the  inventor  millions; 
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these  women  once  occupied  the  celebrated  Moffatt  mansion  as  their 
home^  and  now  they  eke  out  a  scanty  pittance  and  wretched  life^ 
while  a  large  family,  who  derive  every  dollar  they  consume  from  the 
earnings  of  their  son  and  brother,  roll  in  their  carriage  nightly  to 
the  opera.  Such  contrasts  in  the  same  family  are  seldom  exhibited 
within  the  compass  of  the  same  city,  and  the  strangest  part  of  the 
afiEair  is,  that  the  existence  of  their  poor  relations  is  unknown  to  the 
wealthy  branch  of  the  family,  and  that,  probably,  their  first  infor- 
mation on  this  point  will  be  afforded  through  the  columns  of  the 
Sunday  Mercury. 

*^  The  manner  in  which  this  ^  transformation  scene '  in  real  life 
was  brought  about  was  substantially  as  follows:  Dr.  Moffatt,  a 
fine-looking  gentleman,  of  keen  business  habits,  and  a  great  believer 
in  printer's  ink  and  real  estate,  and  devotedly  attached  to  his 
mother  and  sister,  chanced  to  meet  at  a  fashionable  boarding-house 
two  sisters  —  both  handsome,  both  modest,  and  both  smart — 
orphans,  who  lived  up  to  the  full  extent  of  a  small  annuity  which 
was  settled  upon  them.  The  doctor  courted  and  married  the  elder 
of  these  girls,  and,  on  his  marriage,  settled  his  mother  and  sister  in 
the  house  near  Union  Square,  afterward  known  as  the  Moffatt  man- 
sion, while  he  located  himself,  and  his  wife,  and  his  wife's  sister  in 
an  elegant  establishment  in  Fifth  Avenue;  but  one  night  he  died 
suddenly  of  diphtheria,  and  a  will  was  found — not  such  a  will  as  he 
evidently  intended  to  have  left  behind  him,  but  still  the  only  will  that 
was  found;  and,  taking  advantage  of  some  loophole  in  this  document, 
some  shrewed  lawyers  contrived  to  defeat  what  must  have  been  the 
intention  of  the  dead  doctor,  who  was,  as  before  remarked,  a  most 
exemplary  son  and  brother,  and  absolutely  managed  to  turn  the 
deceased  millionaire's  own  mother  and  sister  out  of  doors  upon  the 
world,  with  not  a  roof  to  cover  them.  Accustomed  all  their  lives 
to  luxury,  and  unaccustomed  to  labor,  the  sudden  blow  fell  upon 
these  unfortunates  with  a  crushing  weight,  and  they  have  never 
recovered  from  the  shock.  They  left  New  York,  and  for  some 
years  lived  on  the  weekly  sales  of  their  personal  effects  saved  from 
the  general  wreck;  but  then  this  resource  failed  them  in  time,  and 
they*  returned  to  the  metropolis.  Meanwhile  all  trace  of  them  had 
been  lost.  The  widow  of  Dr.  Moffatt  had  died  suddenly  at  Long 
Br&nch.  Her  sister,  too,  had  died,  and  all  that  remained  of  the 
rich  Moffatts  were  the  little  children  and  their  guardians,  none  of 
whom  had  ever  seen  those  poorer  Moffatts  of  whom  we  write,  or 
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•  

were  eyen  aware  of  their  existence.     The  former  now  dwell  in 

Thirty-fonrth  street^  in  a  sumptuous  establishment^  the  latter  in  a 

garret  in  TJniyersity  Place.    And  such  is  life." 

Another  article^  published  in  another  issue  of  said  newspaper 
was  also  set  forth  in  the  complaint,  referring  to  the  same  subject, 
as  another  cause  of  action. 

To  this  complaint  the  defendant  interposed  a  demurrer,  on  the 
ground  that  the  facts  set  forth  did  not  constitute  a  cause  of  fiction. 
The  demurrer  was  sustained. 

Ira  Shafer,  for  appellant. 

Abel  Orook  and  A,  Oakey  Hallj  for  respondents,  cited  Sandersim 
V.  CatddweU,  45  N.  Y.  401;  Weed  y.  Foster,  11  Barb.  204;  Mare  v. 
Bennett,  48  N.  Y.  476,  477;  Townsend  on  Libel  and  Slander, 
§  142;  Clay  y.  Boberts,  9  Jur.  N.  S.  680;  Pittock  y.  (^Mell,  68 
Penn.  St.  253. 

Babbett,  J.  The  demurrer  admits  the  publication,  its  falsity 
and  malice.  Taken  as  a  whole,  we  think  the  article  was  calculated 
to  hold  the  plaintiff  up  to  ridicule.  The  question  cannot  be  sum- 
marily .disposed  of  by  simply  saying  that  poyerty  is  no  crime.  To 
arriye  at  a  just  solution  the  entire  article  must  be  read.  Its  scope 
and  purpose  must  also  be  looked  at.  Journalistic  intrusion  into 
the  priyacy  of  domestic  life,  is  sufficiently  unwarrantable  eyen  when 
the  truth  is  reported.  But  when  a  person  is  made  the  subject  of  a 
romance  like  that  in  question,  admitted  to  be  false  in  eyery  particu- 
lar and  to  haye  been  published  maliciously,  it  ceases  to  be  a  question 
of  taste,  and  we  think  that  an  action  will  lie. 

As  an  abstract  generality,  it  is  true  that  mere  poyerty  ought  not 
to  expose  any  citizen  to  ridicule.  But  the  proposition  that  ridicule 
is  a  non  sequitur  from  such  an  imputation,  is  not  uniyersally  true. 
One  may  be  so  circumstanced  and  the  fact  of  his  alleged  misery  may 
be  so  put  as  to  excite  ridicule  and  nothing  else. 

Take  for  instance  the  case  of  any  well  known  citizen  of  wealth, 
assume  his  retirement  from  business,  so  as  to  eliminate  all  questions 
of  mercantile  credit.  While  he  is  still  occupying  a  comfortable 
house  and  perhaps  entertaining  in  a  hospitable  manner,  a  sensa- 
tional account  of  his  misfortunes  appears  in  a  public  journal,  stating 
as  ixi  the  present  case  that  he  breathes  '^  but  scarcely  liyes  '^  in  '^  a 
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garret,"  that  he  manages  by  constantly  sewing  for  a  tailor^  to  eke 
out  "a  scanty  pittance,"  and  a  "wretched  life;"  that  for  years  he 
has  liyed  by  the  sale  of  his  personal  effects  saved  from  the  general 
wreck,  and  other  minute  details.  Can  it  be  doubted  that  such  a 
"  sensation,"  taken  in  its  len^h  and  breadth,  and  under  such  cir- 
cumstances, would  tend  to  expose  the  person  in  question  to  ridicule." 

Again,  neither  is  wealth  a  crime.  Yet  a  poor  man  may  be  held 
up  to  ridicule  by  a  false  and  malicious  account  of  his  sudden  though 
perfectly  honest  acquisition  of  fortune,  coupled  with  an  elaborate 
and  highly  colored  picture  of  his  fdxurious  life  and  splendid  enter- 
tainments. 

It  comes  to  this,  that  the  question  whether  or  no  the  matter  is 
libelous  so  as  to  be  actionable,  depends  upon  the  style,  scope,  spirit 
and  motive  of  every  such  publication  taken  in  its  entirety. 

The  inquiry  is  then  into  the  natural  effect  of  the  publication,  not 
on]y  upon  the  general  public,  but  upon  the  neighbors  and  frietids 
of  the  person  aimed  at.  It  follows  that  the  demurrer  should  have 
been  overruled. 

The  second  count  is  undoubtedly  bad,  but  it  cannot  be  separately 
oonsidered,  as  the  demurrer  was  general  and  to  the  entire  complaint. 

The  order  appealed  from  should  be  reversed  with  costs  and  .he 

demurrer  should  be  overruled  with  costs,  with  leave  to  the  defend* 

ants  to  answer  over  within  twenty  days  upon  payment  of  the  costs 

of  this  appeal,  and  of  the  costs  of  overruling  the  demurrer  below 

to  be  adjusted. 

Order  reversed. 


Pboplb  ex  re^  Sandebs  v.  GotTBT  of  Special  Sbssioks. 

Certiorwri—etideTice   may  he  reviewed  en — disputed  gueetion  of  fact  not 
reviewed  —  Witneea  — faUwe  to  otjjeet  to  ineompntent. 

Upon  a  certiorari,  the  court  maj  go  bejond  the  question  whether  the  inferior 
tribunal  had  j^irisdiction  to  examine  the  evidence, and  determine  whether 
there  was  any  competent  proof  of  the  facta  necessary  to  authorize  the  adju- 
dication made,  and  whether,  in  making  it,  any  rule  of  law  afP^vting  the 
rights  of  the  parties  has  been  violated.  People  v.  QrnUh,  46  N.  Y.  770,  fol 
lowed. 

A  witness  was  sworn  for  the  people,  at  the  trial  of  a  complaint  against  a  per- 
son for  abandoning  his  family,  and  no  objection  was  taken  to  her  oompe- 
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tency,  althongb  defendant  appeared  by  coonael.    HM,  that  defendant  oonld 
not  raiae  the  qaeation  of  oompetencj  on  appeal. 
Upon  a  certiorari  the  appellate  court  will  not  review  a  decision  of  a  mere  ques- 
tion of  fact  upon  the  weight  of  evidence. 

Cebtiorabi  upon  the  relation  of  Jolin  J.  Sandera  *  to  the  conrt 
of  special  sessions  to  review  the  proceedings  of  that  conrt  on  an 
appeal  from  an  order  made  by  one  of  the  police  justices  of  the  city 
of  New  York^  adjudging  the  relator  to  be  a  disorderly  person,  in  hay- 
ing abandoned  his  family,  and  directing  that  he  pay,  or  cause  to  be 
I)aid,  to  the  commissioners  of  charities  and  corrections  $6  weekly 
for  the  support  of  his  family. 

J.  H.  WhUeUggey  for  relator. 

JET.  U.  Buggies,  for  respondent 

• 
lAvrBBKCE,  J.  The  appellant  haying  been  connoted  before  Police 

Justice  Bixby  of  haying  abandoned  his  wife,  was  adjudged  by  the 

justice  to  be  a  disorderly  person,  ''and  was  ordered  to  pay  to  the 

commissionerB  of  charities  and  corrections  the  sum  of  $6  weekly  for 

and  toward  the  support  of  his  family  during  the  period  of  one  year,^' 

etc.    Thereupon  the  appellant  gav^  the  bond  proyided  for  by  section 

24  of  part  1,  title  -6,  chap.  20  of  the  Beyised  Statutes,  and  appealed 

to  the  court  of  special  sessions.    1  &  S.  647,  §  24;  and  see  Laws 

1860,  chap  508. 

That  court,  haying  heard  the  allegations  and  proofs,  afSrmed  the 
order  and  judgment  of  the  justice,  and  the  case  now  comes  before 
this  court  upon  a  writ  of  certiorari. 

The  certiorari  is  a  common  law  certiorari.  It  was  formerly  held 
that,  upon  such  a  writ,  the  court  could  not  go  beyond  the  question 
whether  the  inferior  tribunal  had  jurisdiction  over  the  parties  and 
subject  matter.  Becent  cases  haye  oyerthrown  this  doctrine,  and 
the  rule  now  existing  is  laid  down  by  Gboyeb,  J.,  in  the  case  of 
People  y.  Smith,  46  N.  Y.  776,  in  which  he  says:  *'  It  must  now 
be  regarded  as  settled  in  this  State  that  it  is  the  duty  of  the  court 
♦  *  ♦  ♦  to  examine  the  eyidence  and  determine  whether  there 
was  any  competent  proof  of  the  facts  necessary  to  authorize  the 
adjudication  made,  and  whether^  in  making  it,  any  rule  of  lata 

*  The  title  to  this  action  Jn  the  "error  book'*  and  relator's  points  is  "People  ex  rd. 
CommissioDers  of  Public  Charities  and  Ctorreotlons  on  complaint  of  Susanna  Sanden 
against  John  J.  Sanders,  relator.'* 
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affecting  the  rights  of  the  parties  has  been  violate^,"  See,  also,  Peo- 
ple V.  Board  of  Police,  39  N.  Y.  606;  Peoples.  Assessors  of  Albany, 
40  id.  164;  Mullins  v.  People,  24  id.  404. 

A  variety  of  objections  were  urged  by  the  appellant's  cc;inflcl 
against  the  legality  of  the  eonyiction  on  the  argument  before  this 
court. 

First.  It  appeared  that  the  parties  had  formerly  resided  at  Bricks- 
burgh,  in  the  State  of  New  Jersey,  and  that  in  December,  1872,  the 
complainant,  Susanna,  had  made  a  complaint  against  the  defend- 
ant for  cruelly  beating  her  and  threatening  to  kill  her,  and  for 
inflicting  bodily  injury  upon  her,  and  that  an  examination  was  had 
before  a  justice  of  the  peace,  in  New  Jersey,  on  the  said  complaint, 
which  resulted  in  the  discharge  of  the  defendant. 

It  is  .claimed  on  the  part  of  the  appellant  that  it  was  on  this 
occasion  that  his  wife  left  him,  and  that  the  present  charge  is  for 
the  same  conduct  as  was  the  subject  of  inyestigation  before  the 
justice  in  New  Jersey,  and  that  therefore  the  defendant  has  been 
twice  put  in  jeopardy  for  the  same  offense.  The  point  need  only 
be  stated  to  show  that  the  two  charges  are  not  for  the  same  offense, 
and  that  the  judgment  rendered  by  the  justice  of  the  peace  in  New 
Jersey  could  have  no  bearing  upon  the  question  before  the  i)olice 
justice  and  the  court  of  special  sessions. 

Second.  As  to  the  point  that  the  police  justice,  before  whom  the 
charge  was  originally  heard,  was  disqualified  to  sit  as  a  member  of 
the  court  of  special  sessions,  which  heard  the  appeal,  it  is  sufficient 
to  say  that  the  record  shows  that  the  court  of  special  sessions  was 
composed  of  Justices  Ledwith,  McQuade,  and  Hogan. 

Third.  The  complaint  before  the  police  justice  was  made  by  the 
wife,  Susanna  Sanders,  and  she  was  examined  as  a  witness  at  the 
hearing  before  the  justice,  and,  also,  on  the  trial  on  appeal  before 
the  special  sessions.  It  is  objected  that  she  could  not  legally  be  a 
witness  against  the  defendant  on  these  proceedings. 

The  point,  however,  cannot  be  maintained  upon  this  appeal,  for 
the  reason  that  although  the  defendant  appeared  by  counsel  no 
objection  was  taken  to  the  competency  of  the  wife  as  a  witness, 
and  there  is  no  exception  which  enables  the  appellant  to  discuss  the 
question.    IngersoU  v.  BostwicJc,  22  N.  Y.  425. 

In  Quin  v.  Lloyd,  41  N.  Y.  346,  a  party  was  permitted  to  tes- 
tify without  objection  to  transactions  between  himself  and  a 
deceased  person  in  an  action  between  him  and  the  personal  repre- 
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sentatives  of  the  deceased.  The  other  pariy  then  moved  to  strike 
ont  the  testimony,  and  the  referee,  before  whom  the  cause  was  tried, 
haying  granted  the  motion,  the  Oourt  of  Appeals  held  that  the 
referee  erred. 

Judge  Woodruff  says  in  that  case :  ''  A  party  against  whom  a 
witness  is  called  and  examined  cannot  lie  by  and  speculate  on  the 
chances ;  first  learn  what  the  witness  testifies  and  then  when  he 
finds  the  testimony  unsatisfactory  object  either  to  the  competency 
of  the  witness  or  to  the  form  or  substance  of  the  testimony.'' 

Without  intending,  therefore,  to  express  any  opinion  as  to  the 
wife's  competency  as  a  witness  in  these  proceedings,  it  is  entirely 
clear  that  the  appellant  having  failed  to  object  to  her  as  a  witness 
at  the  trial  cannot  raise  the  question  on  this  appeal. 

Fourth.  There  certainly  was  evidence  before  the  court  below  which 
strongly  tended  to  show  that  the  appellant  had  abandoned  his 
wife  and  family,  and  which  is  sufficient  to  support  th&  judgment. 
The  rule  is,  that  upon  a  certiorari  the  appellate  court  will  not 
review  a  decision  of  a  mere  question  of  fact  upon  the  weight  of 
evidence.     People  v.  Board  of  Police,  39  If.  Y.  512,  per  Wood- 

BtTFF,  J. 

Fifth.  There  were  some  other  questions  discussed  by  appellant's 
counsel  on  the  argument  which  I  have  examined  but  which  do  not 
seem  to  me  to  affect  the  validity  of  the  conviction  and  order,  and 
I  am  therefore  in  favor  of  affirming  the  judgment  appealed  from, 
with  costs. 

Judgment  affirmed. 


HiBSOH  V.   LlVIKOSTOK- 

Fbredagure^-tale  upon — icTtere  purchaser  reUeved  ftom  purchoie. 

Upon  the  forecloenre  of  a  mortgage,  the  tenants  of  the  mortgagee  were  not 
made  parties,  ffeid,  that  they  not  being  bound  by  the  judgment,  coold  not 
be  dii^fleeesed  thereunder ;  and  a  purchaser  at  the  foredosure  sale  would 
not,  for  that  reason,  be  compelled  to  complete  his  purchase. 

Appeal  by  Jeremiah  Pangbum  from  an  order  at  special  term, 
denying  motion  that  the  referee  making  sale  of  mortgaged  premises 
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refund  ihe  deposit  made  hj  the  purchaser  pursuant  to  the  terms  of 
the  sale^  and  that  he  be  discharged  from  his  bid. 

The  action  was  brought  by  Henry  Hirsch  against  William 
livingston,  executor^  etc.,  and  another,  to  foreclose  a  mortgage. 
At  the  foreclosure  sale,  the  premises  were  purchased  by  appellant. 
Other  facts  appear  sufficiently  in  the  opinion. 

ff.  R.  McMdhoUy  for  appellant. 

Jf.  8.  ThompsoUy  for  respondent 

Danibls,  J.  The  premises  were  sold  under  a  foreclosure  judg- 
ment, recovered  by  the  plaintiff  in  this  court  in  an  action  in 
his  favor  against  William  Livingston  and  another.  The  interest 
sold  in  them  consisted  of  a  term  for  years,  created  by  a  lease  given 
by  William  B.  Astor.  After  the  appellant  had  bid  off  the  prop- 
erty, subscribed  the  terms  of  sale,  and  paid  ten  per  cent  upon  the 
purchase  price,  he  declined  to  take  the  title,  on  account  of  certain 
restraints  imposed  by  the  lease,  and  because  at  the  time  when  the 
action  was  commenced  there  were  tenants  in  possession  of  the 
demised  premises,  who  ever  since  then  continued  therein,  that 
were  not  made  parties  to  the  action,  and  were  not  bound  by  the 
judgment. 

These  objections  were  verified  by  the  affidavit  of  the  appellant, 
and  have  not  been  denied  on  the  part  of  the  plaintiff.  For  that 
reason  they  must  be  assumed  to  be  well  founded  in  fact;  and  if 
they  are,  the  purchaser  has  shown  that  he  could  not,  by  any  legal 
proceedings  under  the  judgment,  acquire  possession  of  the  premi- 
ses sold  him,  if  he  had  taken  a  conveyance  of  the  title.  For  as 
the  tenants  were  in  possession  when  the  action  was  commenced, 
and  had  since  remained  in  possession,  it  is  clear  that  they  could  not 
be  forcibly  dispossessed  by  any  process  which  could  be  issued  to 
enforce  the  judgment.     Fuller  v.  Van  OeeseUy  4  Hill,  171. 

If  such  a  sale  would  give  the  purchaser  a  title,  it  would  fail  to 
confer  any  right  of  possession  against  the  tenants  holding  the 
property;  and  that  would  deprive  him  of  an  important  interest 
which  he  was  justified  in  expecting  would  be  acquired  by  his  pur- 
chase. If  the  tenants  were  willing  to  yield  up  their  possession  to 
the  purchaser  at  the  foreclosure  sale,  that  ought  to  have  been 
shown  as  a  fact  by  way  of  answer  to  his  motion.  As  long  as  that 
was  not  attempted,  it  cannot  be  presumed  for  the  purpose  of  com- 
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pelling  him  to  receive  a  title  plainly  defective.  What  he  had  the 
right  to  suppose  he  was  to  receive  by  means  of  the  purchase  was 
not  merely  a  title  to  the  interest  sold,  bnt  beyond  that,  the  power 
of  secnring  immediate  possession.  If  he  could  obtain  the  former, 
the  latter  did  not  exist,  because  of  the  defective  proceedings  in  the 
foreclosure  action;  and  that,  under  the  law  governing  the  obliga- 
tions of  purchasers  at  foreclosure  sale  in  courts  of  equity,  was 
sufficient  to  justify  the  appellant  in  his  refusal  to  complete  the 
purchase.  Morris  v.  Mowait,  2  Paige,  586,  590;  Veeder  v.  FandUj 
3  id.  94;  Seaman  v.  Hicks,  8  id.  655. 

The  order  should  be  reversed,  with  110  costs,  besides  disburse- 
ments on  the  appeal;  and  an  order  should  be  entered  relieving  the 
purchaser  from  his  bid,  and  directing  the  deposit  made  by  him  to 

be  refunded  by  the  referee. 

Order  reversed. 


Lekahak  v.  Psoplb. 

Qriminal  mdenee — general  notoriety — what  fcusts  are  not  of — jttdicial  naUee. 

The  statute  relating  to  assault  with  intent  to  kill  is  not  limited  to  assaults  by 
means  of  deadly  weapons,  and  an  indictment  charging  that  the  prisoner 
**with  a  certain  piece  of  lead,  etc.,  willfaUj,  and  feloniously  did  beat,  strike 
cut,  and  wound,  the  same  being  such  means  as  was  likely  to  produce  the 
death  of  him,"  the  person  assaulted,  held  sufficient. 

Upon  a  trial  for  assault  with  intent  to  kill,  where  it  had  been  shown  that  the 
prisoner  was  upon  the  street  where  the  assault  took  place  near  the  time, 
which  was  about  nine  o'clock  in  the  eyening,  and  the  witness  testified  that  the 
street  appeared  to  be  deserted,  the  court  diarged  the  jury  that  '*  you  have 
a  right  of  your  own  knowledge  to  take  notice  of  the  circumstance  that  at 
that  time,  the  5th  of  August,  no  part  of  the  dty  probably  was  more  likely 
to  be  deserted,  even  as  early  in  the  night  as  nine  o'clock,  than  that  part 
of  the  avenue."  Held  error.  In  relation  to  this  the  jury  had  no  right  to  regard 
any  thing  but  the  evidence  given. 

Matters  of  which  the  courts  take  notice,  enumerated. 

Ebrob  to  the  court  of  general  sessions  of  the  city  and  county  of 
New  York,  to  review  the  conviction  of  Thomas  Lenahan,  for  assault 
with  intent  to  kill.     The  facts  appear  in  the  opinion. 

William  F.  Howe,  for  plaintiff  in  error. 

Benjamin  K,  Phelps,  district  attorney,  for  the  people. 
Vol.  V.N.  Y.  Rep.— 34 
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Davis  P.  J.  The  plaintiff  in  error  was  convicted  on  the  third 
connt  of  the  indictment.  It  is  claimed  that  the  conviction  can- 
not be  snstained,  because  that  count  contains  no  averment  that 
the  assault  was  ''  with  a  deadly  weapon."  The  count  charges  that 
the  prisoner  feloniously  made  an  assault  upon  one  Horace  Galpen, 
'^and  him^  the  said  Horace  Oalpen^  with  a  certain  piece  of  lead 
which  the  said  Thomas  Lenahan,  in  his  right  hand,  then  and 
there  had  and  held^  willfully  and  feloniously  did  beat^  strike^  cut, 
and  woundy  the  same  being  such  means  as  was  likely  to  produce 
the  death  of  him^  the  said  Horace  Oalpen^  with  intent  him^  the 
said  Horace  Galpen,  then  and  there  feloniously  and  willfully  to 
kill." 

The  statute  upon  which  this  count  of  the  indictment  is  drawn  is 
by  no  means  limited  to  assaults  and  batteries  with  intent  to  kill, 
etc.^  by  means  of  any  deadly  weapon.  Its  language  so  far  as  it 
bears  upon  this  case,  is:  ''  Every  person  who  shall  be  convicted  * 
*  *  of  any  assault  and  battery  upon  another,  by  means  of  any 
deadly  weapon,  or  by  such  other  means  or  force  as  was  likely  to 
produce  death,  with  the  intent  to  kill "  shall  be  punished,  etc.  2 
B.  S.665,  §  36.  An  assault  and  battery  by  means  of  any  deadly 
weapon  with  intent  to  kill  is  only  one  of  the  alternatives  of  the 
provision ;  the  other  is  an  assault  and  battery  with  like  intent  by 
such  means  and  force  as  was  likely  to  produce  death,  and  that 
offense  is  accurately  and  particularly  set  forth  in  the  count. 

We  think  there  is  no  merit  in  the  point  raised  by  counsel.  A 
very  large  number  of  objections  and  exceptions  were  made  and 
taken  on  the  trial,  most  of  which  were  altogether  frivolous. 
Indeed,  if  we  regard  the  error  book  as  containing  a  fair  photograph 
of  the  proceedings  upon  the  trial,  it  is  painfully  apparent  that  the 
conduct  of  the  prisoner's  counsel  in  presenting  his  objections  and 
taking  exceptions  was  so  discourteous  and  indecorous  toward  the 
court,  as  to  have  deserved  severe  censure. 

We  do  not  regard  it  important  to  consider  all  the  exceptions 
argued  before  us,  because  our  conclusions  upon  one  of  them  renders 
it  necessary  to  reverse  the  judgment  and  order  a  new  trial.  The 
crime  for  which  the  plaintiff  in  error  is  convicted,  was  committed 
at  about  nine  o'clock  of  the  evening  of  the  5th  day  of  August  last, 
at  a  point  on  Fifth  avenue  near  Fifty-fourth  street.  The  blow  was 
struck  by  a  person  who  stealthily  approached  Mr.  Galpen  from 
behind;  Mr.  Galpen  was  able  to  give  only  a  general  description  of 


JANUAEY  TEEM,  1876.  267 

Lenah&n  v.  People. 

* — 

the  ^rson,  and  to  identify  the  prisoner  with  him  by  saying  that 
the  person  he  saw  ^'was  about  the  height  and  build  and  general 
appearance  of  the  prisoner,  *  *  *  and  had  on  a  dark  straw 
hat  of  a  rather  peculiar  shape,  and  also  a  dark  coat.''  No  witness 
saw  the  blow  struck,  but  yery  strong  circumstantial  evidence  was 
giyen  on  the  part  of  the  prosecution  to  show  that  the  prisoner  was 
the  guilty  person.  One  of  the  circumstances  was  the  deserted  con- 
dition of  the  avenue  at  the  time,  and  that  nobody  but  the  prisoner 
was  seen  near  the  spot  where  the  occurrence  happened. 

The  prisoner  swore  in  substance  that  he  did  not  strike  the  blow; 
that  he  had  come  to  Fifty-first  street  to  meet  a  female  according  to 
appointment,  and  then  saw  a  woman  and  several  men  having  some 
difficulty;  that  upon  the  outcries  of  the  woman,  a  police  officer 
came,  and  that  fearing  he  would -t^jB  clubbed,  he  ran  up  Fifth 
avenue  toward  Fifty-fourth  street,  and  while  running  heard  Mr. 
€kdpen's  cry  of  murder,  and  saw  him  running  across  the  avenue; 
that  he  kept  on  to  the  place  where  Galpen  was  when  struck,  and 
there  saw  and  conversed  with  the  people's  witnesses  (who  had 
before  stated  their  conversation  with  him),  and  that  he  ran  away 
from  that  point  down  Fifty-fourth  street,  fearing  that  he  might  be 
arrested  as  one  of  the  persons  who  had  caused  the  outcries  of  the 
woman  on  Fifty-first  street.  The  prisoner's  counsel  urged  the 
theory  upon  the  jury  that  the  blow  was  struck  by  some  person  who 
had  been  concealed  in  an  area  and  suddenly  sprung  out  upon 
Qalpen,  and  then  fled  or  concealed  himself  as  prisoner  was 
approaching  from  Fifty-^rst  street. 

In  view  of  this  testimony  and  theory  on  the  part  of  the  prisoner, 
it  is  quite  apparent  that  the  condition  of  Fifth  avenue,  as  to 
whether  it  was  deserted  at  the  time  or  whether  persons  were  pass- 
ing along  it  in  that  vicinity,  became  a  question  of  some  materiality; 
and  on  this  subject  the  learned  judge,  in  the  course  of  his  charge, 
said:  ^^  And  here  let  me  remind  you  that  the  complainant  testified 
(and  that  you  may  consider  an  important  piece  of  evidence)  that 
when  he  was  walking  along,  and  heard  this  stealthy  step  behind 
him,  the  street  appeared  to  be  deserted;  you  will  recollect  the 
time—  it  was  on  the  5th  of  August;  you  won't  forget  the  place  — 
it  was  the  Fifth  avenue.  You  have  a  right  of  your  own  knowledge 
to  take  notice  of  the  circumstance  that  at  that  time,  the  5th  of 
August,  no  part  of  the  city,  probably,  was  more  likely  to  be 
deserted  even  as  early  in  the  night  as  nine  o'clock,  than  that  part 
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of  the  ayenue/'  To  the  last  sentence  of  this  portion  of  the  charge 
the  prisoner's  counsel  excepted. 

We  think  the  exception  was  well  takeiL  The  condition  of  the 
street,  as  to  whether  deserted  or  not,  at  the  time  and  place  described, 
was  a  fact  to  be  proved  like  other  circumstances  in  the  case,  and  if 
the  proof  on  that  subject  was  insufficient  or  unsatisfactory,  the 
prisoner  was  entitled  to  any  advantage  that  might  grow  out  of  that 
fact.  The  evidence  could  not  be  helped  out  by  the  jury  by  taking 
notice  from  their  own  knowledge  that  as  early  as  nine  o'clock  of 
the  night  of  the  5th  of  August  that  part  of  the  Fifth  avenue  was 
more  likely  to  be  deserted  than  any  other  part  of  the  city.  It  is 
not  important  whether  o):  not  we  think  that  this  charge  probably 
had  no  material  influence.  There  are  many  things  of  which  courts 
and  juries  may  take  judicial  i^tice  without  evidence  to  prove  their 
existence,  extent  or  validity.  The  general  statutes — the  rules  of 
the  common  law  —  the  decisions  of  the  superior  courts  (Bratan  v. 
Scofieldy  8  Barb.  239 ;  People  v.  Herkimer,  4  Oow.  345) ;  the  juris- 
diction and  sovereignty  exercised  de  facto  by  their  own  government 
{People  V.  Breese,  7  Oow.  429 ;  Ohapman  v.  Wilbin,  6  Hill,  475 ; 
Branson  v.  Oleason,  7  Barb.  472) ;  the  local  divisions  of  their  own 
country  and  the  relative  positions  of  such  divisions ;  who  are  public 
officers  elected  or  appointed  under  general  statutes  {People  v. 
Ifevins,  1  Hill,  154) ;  what  rivers  are  public  highways  {Browne  v. 
Scofield,  8  Barb.  239) ;  the  common  and  ordinary  modes  of  trans- 
acting commercial  business  {Brown  v.  Wiman,  8  Barb.  239  ;  S.  0., 
8  N.  Y.  182);  the  ordinary  duration  of  human  life  as  a  scientific 
fsLGt{Joh7i8onY,  Hudson  River  R,  R.  Co.,  6  Duer,  634) ;  the  meaning 
of  English  words  and  terms  of  art ;  the  ordinary  measurement  of 
time  into  years,  seasons,  months  and  days,  and  other  facts  of  uni- 
versal experience  and  acceptance  (2  Wait's  Law  &  Pr.  366  et  seq.)  ; 
but  no  authority  has  come  within  our  observation  that  justifies  ju- 
dicial notice  or  notice  upon  the  personal  knowled^  of  tiie  court  or 
jury  ( Whseler  v.  Webster y  1  E.  D.  Smith,  1 ;  Wilkis  v.  Bolster, 
3  id.  327)  of  the  condition  of  the  streets  of  New  York  in  any  lespect 
at  any  given  time  or  place.  The  remark  of  the  learned  judge  was 
doubtless  a  hasty  and  inadvertent  one,  but  it  unfortunately  falls, 
when  excepted  to,  within  that  class  of  errors  which  courts  of  review 
are  not  at  liberty  to  disregard. 

The  judgment  and  conviction  must  be  reversed  and  a  new  trial 
ordered. 
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Dakiels^  J.  The  prisoner  was  tried  and  convicted  of  the  crime 
of  an  assault  with  intent  to  kill.  The  offense  was  committed 
about  nine  o'clock  in  the  eyening  of  the  5th  day  of  August,  1874, 
on  Fifth  avenue  between  Fifty-third  and  Fifty-fourth  streets  in  the 
city  of  New  York.  There  was  no  substantial  doubt  under  the  evi- 
dence, of  the  commission  of  the  crime  by  some  person;  whether  the 
defendant  was  that  person  was  the  real  point  in  the  controversy. 
The  evidence  given  for  the  purpose  of  establishing  the  fact  that  it 
was  he  who  committed  the  crime,  was  circumstantial  in  its  charac- 
ter ;  and  it  in  part  consisted  of  proof  that  the  street  at  that  time 
was  generally  deserted  at  that  point,  and  the  prisoner  was  discov- 
ered standing  near  the  place  where  the  crime  was  committed  very 
near  the  time  of  its  perpetration.  That  the  street  was  actually 
deserted  at  that  early  period  of  the  evening  was  not  conclusively 
shown,  for  the  complaining  witness  simply  stated  that  it  appeared 
io  be  in  that  condition,  that  it  was  very  much  so  for  two  or  three 
blocks. 

Whether  he  was  accurate  in  his  recollection  on  this  subject,  was 
a  material  circumstance  in  the  case.  For  if  he  was  right  in  that 
respect,  then  the  circumstance  that  the  prisoner  was  found  in  the 
inunediate  vicinity  of  the  place  where  the  crime  was  committed 
very  soon  afterward,  showed  that  he  probably  was  so  situated  that 
he  might  have  committed  it,  and  if  no  other  persons  were  about 
there,  afforded  reasons  for  believing  that  he  was  the  guilty  person. 
This  fact  was  one  which  directly  tended  to  establish  the  guilt  of  the 
prisoner.  And  the  more  strongly  it  was  fortified  the  more  satisfactory 
would  be  the  presumption  against  him,  which  that  circumstance 
would  warrant 

For  the  manifest  purpose  of  allowing  the  jury  to  regard  it  as  an 
establijBhed  fact  in  the  case,  the  court  charged  the  jury  that  they 
had  a  right  of  their  own  knowledge  to  take  notice  of  the  circum- 
stance, that  at  that  time,  the  5th  of  August,  no  part  of  the  city 
probably  was  more  likely  to  be  deserted,  even  as  early  in  the  night 
as  nine  o'clock,  than  that  part  of  the  avenue. 

The  court  evidently  saw  the  importance  of  this  circumstance  in 
its  bearing  upon  the  probability  of  the  guilt  of  the  prisoner,  and 
therefore  allowed  the  jury  to  establish  it  by  their  own  knowledge, 
in  case  the  evidence  proved  unsatisfactory  in  that  respect. 
What  that  knowledge  might  be,  neither  the  prisoner  nor  his  counsel 
had  the  means  of  knowing.     So  that  upon  this  portion  of  the  case 
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he  was  probably  tried  apon  evidence^  the  extent  and  effect  of  which 
both  were  wholly  ignorant.  The  fact  referred  to  was  not  one  which 
could  be  regarded  as  one  of  general  notoriety,  and  for  that  reason 
proof  was  necessary  to  establish  its  existence.  And  that  proof  the 
prisoner  was  entited  to  hear  and  be  at  liberty  to  controvert.  The 
role  would  be  an  exceedingly  dangerous  one,  which  would  leave  the 
jury  at  liberty  to  supply  defects  in  the  case  of  the  prosecution  or 
defense,  from  their  own  observation  or  their  own  knowledge,  and  it 
has  no  authority  to  sustain  it.  The  farthest  that  the  courts  have  ever 
gone  in  that  direction  has  been  to  take  notice  of  whatever  ought  to 
be  generally  known  within  the  limits  of  their  jurisdiction.  1  Greenl. 
on  Ev.  §  6  ;  Smith  v.  N.  Y.  Cent.  R.  R.  Co.,  43  Barb.  225,  231 ; 
Bwinnertan  v.  Columbian  Ins.  Co.,  37  N".  Y.  174, 189.  And  whether 
a  certain  street  in  a  large  city  is  likely  to  be  deserted  at  nine  o'clock 
in  the  evening,  is  clearly  not  within  that  rule. 

There  may  very  well  have  been,  and  probably  were,  persons  upon 
the  jury  that  tried  the  prisoner  who  never  were  on  that  part  of 
Fifth  Avenue  at  nine  or  near  nine  o'clock  in  the  evening  in  the 
month  of  August.  And  yet,  if  others  had  been  there  sufficiently  to 
know  the  nature  of  the  street  at  that  time,  the  jury  were  left  at  lib- 
erty to  act  upon  their  knowledge.  That  would  leave  the  jury  to  act 
upon  simple  unsworn  evidence  of  the  existence  of  a  material  fact, 
which  would  be  in  direct  violation  of  the  well-settled  rules  of  law. 
If  all  the  jurors  had  been  upon  th^t  portion  of  the  avenue  and  had 
observed  its  deserted  appearance  on  other  occasions,  it  would  not 
follow  from  that  fact  that  it  was  in  that  condition  on  the  evening 
in  question.  And  they  would  not  be  justified  in  concluding  that 
such  was  the  fact  at  that  time  from  observations  of  that  nature* 
The  conclusion  in  that  state  of  the  case,  might  or  might  not  be  a 
correct  one;  and  where  it  is  attended  with  such  a  state  of  uncer- 
tainty,* it  should  be  established  by  evidence,  and  not  left  to  be  con- 
jectured by  the  jury.  Upon  the  impropriety  of  the  course  pursued 
in  this  respect  on  the  trial  of  the  prisoner,  nothing  further  need  be 
added  than  what  was  said  in  the  case  of  People  v.  Zeiger, 
6  Park.  355. 

The  prisoner's  counsel  excepted  to  what  was  said  upon  this  sub- 
ject by  the  court  to  the  jury.  Many  other  exceptions  were  taken 
to  the  charge  not  now  requiring  examination,  and  also  to  evidence 
of  an  exceedingly  questionable  nature,  to  say  the  least  of  it.  But 
as  that  was  merely  pertinent  to  the  fact  of  the  crime  having  been 
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perpetrated,  which  was  conceded  thronrfi  the  case,  it  conld  not  pos- 
sibly haye  prejudiced  the  prisoner,  and  for  that  reason  would  not 
constitute  any  proper  ground  for  directing  a  new  trial. 

But  leaving  the  jury  at  liberty  to  conclude  from  their  own 
knowledge,  that  the  portion  of  the  ayenue  where  the  offense  was 
perpetrated  was  likely  to  be  deserted  at  the  time  when  it  occurred, 
and  for  that  reason  to  place  the  weight  of  that  circumstance  against 
the  prisoner  in  considering  the  probability  of  his  guilt,  was  a  mani- 
fest error,  and  for  that  the  judgment  should  be  reyersed  and  a  new 

trial  ordered. 

Judgment  reversed  and  new  trial  ordered. 


Bbsbe  y.  Eei^yok. 

Svtpplementafry  proeeedingi-^Mtor  of  judgmevvt  debtor  ^Contempt — f>alidi^ 

of  atfignment  ocmfnot  he  tried  in  — proceeding  for. 

Upon  the  examination  of  B.,  a  debtor  of  a  judgment  debtor,  under  Code,  §  294, 
B.  admitted  that  he  was  indebted  to  the  judgment  debtor,  but  it  afterward 
appeared  that  before  the  proceedings  were  instituted  the  judgment  debtor 
had  assigned  to  another  person  his  claim  against  B.  Held  (1),  that  B.  was 
not  in  contempt  for  refusing  to  paj  to  the  judgment  creditor  the  amount  of 
his  indebtedness,  and  (3),  that  the  validity  of  the  assignment  could  not  be 
tried  in  the  proceeding  mentioned. 

• 

Appeal  by  Newton  S.  Briggs  from  an  order  at  the  special  term 
adjudging  appellant  to  be  in  contempt,  and  from  an  order  denying 
a  motion  to  yacate  an  order  of  Mr.  Justice  Laweenob.  The  orders 
were  made  in  supplementary  proceedings,  instituted  by  Allen  H. 
Beebe  and  another  against  John  S.  Eenyon,  upon  a  judgment  in 
fayor  of  said  plaintiffs  and  against  said  defendant.  Upon  an 
examination  had  in  said  proceedings,  appellant  admitted  that  he 
was  indebted  to  the  defendant  in  the  sum  of  $275.44,  and  an  order 
was  made  by  Mr.  Justice  Lawbekce,  directing  appellant  to  pay 
that  sum  to  plaintiffs.  Appellant  not  complying  with  such  order 
he  was  adjudged  to  be  in  contempt.  Other  material  facts  suffi* 
ciently  appear  in  the  opinion. 

Eraetus  New^  for  appellant. 

Beebe^  Wilcox  £  ffobbs,  for  respondent. 
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,  Lawbbkge,  J.  At  the  time  that  the  order  was  made  directing 
Briggs  to  pay  over  to  the  plaintiffs  the  snm  of  1275. 44^  it  appeared 
from  his  examination  that  he  admitted  that  he  was  indebted  to  the 
judgment  debtors  in  that  amount.  The  order  was  therefore  proper 
when  made. 

When  the  motion  to  punish  for  contempt  came  on  to  be  heard,  it 
appeared  that  long  prior  to  the  making  of  the  order  for  the  Tipla- 
tion  of  which  it  was  sought  to  punish  Briggs,  the  defendant  had 
absolutely  assigned  all  his  interest  in  his  claim  against  him.  Briggs 
at  the  hearing  on.  ihe  motion  to  punish  for  contempt,  moyed,  on 
the  affidayits  read  in  opposition  to  that  motion,  as  I  infer  from  the 
recitals  in  the  order  appealed  from,  to  yacate  the  original  order 
directing  him  to  pay  oyer.  This  was  denied  and  an  attachment 
was  directed  to  issue. 

It  seems  to  me  that  the  motion  of  Briggs  to  yacate  the  order  to 
pay  oyer  should  haye  been  granted.  The  defendant  haying  assigned 
the  claim  against  Briggs  long  prior  to  the  proceedings  against 
him,  on  which  the  order  was  based,  there  was  no  indebtedness  to 
the  defendant  on  the  part  of  Briggs.  The  indebtedness  was  to  the 
defendant's  assignees.  The  order  to  pay  oyer  will  be  of  no  ayail  in 
any  action  which  may  be  brought  by  the  assignees  of  the  defendant 
against  Briggs.  It  will  be  no  defense  to  him.  Under  these  cir- 
cumstances, Briggs  haying  disclaimed  any  intentional  disrespect  to, 
or  disobedience  of  the  order  of  the  court,  directing  him  to  pay 
oyer,  it  would  be  harsh  in  the  extreme  to  enforce  the  original  order 
and  to  impose  a  fine  upon  him. 

We  cannot,  on  this  motion,  try  the  question  of  the  yalidity  and 
good  faith  of  the  alleged  assignment  by  the  defendant  That  can 
only  be  done  by  a  receiyer.  For  the  purposes  of  this  motion  the 
assignment  must  be  deemed  to  be  yalid.  Barnard  y.  Kobbe,  54 
N.  T.  516;  Rodnian  y.  Henry,  17  id.  483. 

The  order  appealed  from  should  be  reyersed,  without  costs,  and 
the  order  directing  the  payment  oyer  by  Briggs  should  be  yacated, 
the  plaintiff  to  be  at  liberty  to  apply  for  the  appointment  of  a 
receiyer  at  the  chambers  of  the  court. 

Ordered  accordingly. 
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SnAMAK  y.  Glbokek. 

Oo9t9— oeHon  triable  in  jtuHct^s  court — vthen  drf&ncUnU  erUitled  to. 

In  an  action  in  the  Supreme  Court  for  tlie  conversion  of  pensonal  property,  the 
plaintiff  recovered  $1  damages.  Held,  that  the  action  wae  triable  in  a 
Justice's  court  and  defendant  was  entitled  to  costs,  notwithstanding  the  com- 
plaint alleged  the  value  of  the  property  converted  to  be  $7,800,  and  demanded 
$10,000  damages. 

Appbal  by  plaintiff  from  an  order  at  the  special  term  denying 
motion  to  set  aside  adjustment  of  costs  in  favor  of  defendant. 

The  action  was  brought  by  Bobert  Seaman  and  others  against 
Jacob  Glegner,  to  recover  for  the  conversion  of  personal  property. 
The  facts  fully  appear  in  the  opinion. 

S.  F.  Oowdrey,  for  appellant,  cited  Thittle  v.  Smith,  14  How.  398 
Coster  V.  Dretv,  6  Duer,  43;  Webb  v.  Crosby,  11  Paige,  193 
People  V.  Lewis,  28  How.  159;  Whipple  v.  Williams,  4  id.  28 
Dresser  v.  Wickes,  2  Abb.  460;  Libby  v.  Rosehrans,  65  Barb.  202 
Bellinger  v.  Ford,  14  id.  250;  RochweU  v.  Ferine,  6  id.  573 
Tager  v.  Hannah,  6  Hill,  631. 

David  Levy,  for  respondent. 

Davis,  P.  J.  This  action  was  brought  for  the  recovery  of  dam- 
ages for  the  conversion  of  personal  property  of  the  alleged  value  of 
$7,300,  for  which  conversion  damages  were  demanded  in  the  sum 
of  $10,000.  On  the  trial  the  plaintiff  recovered  a  verdict  for  $1. 
On  this  recovery  the  defendant  procured  the  adjustment  of  the 
costs  in  question.  The  point  is  whether  the  case  is  embraced  in 
subdivision  3  of  section  304  of  the  Code,  by  which  costs  are  given  to 
the  plaintiff  irrespective  of  the  amount  of  recovery,  '^  in  the  actions 
of  which  a  court  of  justice  of  the  peace  has  no  jurisdiction.'* 

It  is  clear  that  a  justice  of  the  peace,  upon  proper  pleadings, 
would  have  had  jurisdiction  to  have  tried  the  action.  It  was  for 
the  recovery  of  damages  for  the  conversion  of  personal  property, 
and  the  verdict  establishes  (for  all  the  purposes  of  this  question), 
that  such  damages  were  in  fact  only  $1.  To  have  recovered  that 
sum  the  plaintiff  might  have  pleaded  in  justice's  court,  precisely 
Vol.  V.N.  T.  Rep.  — 35 
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as  he  has  in  this  courts  except  that  he  should  haye  conformed  the 
amount  of  damages  demanded  to  the  requirement  of  the  statute 
regulating  those  courts.  Because  he  has,  in  an  action  the  subject 
matter  of  which  was  within  the  jurisdiction  of  the  court  of  a 
justice  of  the  peace,  demanded  110,000  damages,  when  his  real 
claim  was  for  but  tl,  does  not  entitle  him  to  costs  of  this  court  on 
recovery  of  the  dollar  here. 

To  give  the  provision  of  the  Code  that  construction,  is  to  nullify 
and  to  bring  into  this  court  every  cause  of  action  now  triable  in 
justices'  courts,  by  a  demand  of  damages  exceeding  $200,  and  to 
entitle  plaintiff  to  costs  in  such  actions,  if  he  recover  six  cents. 

We  think  the  court  below  was  correct  in  its  decision,  for  the  reasons 
expressed  in  the  opinion  of  Westbbook,  J.,*  and  upon  the  author- 
ity cited  by  him.     Alexander  v.  Hardy  42  How.  131. 

The  order  should  be  affirmed,  with  $10  costs  of  this  appeal  and 

disbursements. 

Order  affirmed. 


LxTPTOK  V.  Smith. 

Attachment — aeHon  in  aid  of  cannot  he  brougM  in  attaching  creditor^a  wvme — 

Parties. 

An  action  in  aid  of  an  attachment  brought  to  enforce  choses  in  action  upon 
which  such  attachment  has  been  levied  (Ck>de,  g§  282, 287),  must  be  brought 
in  the  name  of  the  sheriff  or  of  the  debtor.  While  the  attaching  plaintiff 
maj  control  such  action  he  cannot  bring  it  in  his  own  name.  0*Brien  v. 
Mech,  db  Trad.  Fire  Int,  Co.,  14  Abb.,  N.  S.,  814,  followed. 

Appeal  by  plaintiff  from  an  order  at  special  term  vacating  an 
attachment  against  the  property  of  defendants. 

*  The  following  is  the  opinion  referred  to : 

WxsTBROOK,  J.  I  think  subdivision  8  of  section  804  of  the  Code,  was  intended  to 
cover  the  class  of  cases  of  the  wibjeet  maUer  of  which  a  Justice  of  the  peace  has  no 
Jurisdiction.  It  cannot  be  that  a  party  who  claims,  in  an  action  of  which  a  Justice 
of  the  peace  has  Jurisdiction,  more  than  $200,  and  then  brings  au  action  here,  and 
recovers  less  than  $S0,  is  entitled  to  costs.  The  recooeni  in  the  cause  established  that 
a  Justice  of  the  peace  would  have  had  Jurisdiction  to  try  it.  Subdivision  4  of  sec- 
tion 4  controls  the  costs.  If  the  recovery  at  circuit  was  wtOL\g^  the  remedy  is  by 
appeal.  The  motion  to  re-adJust  costs  is  denied.  See  AUxanden  7  .Hard,  42  How.  181 ; 
BunnOL  v.  Chiffin,  8  Abb.  80. 
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The  action  was  brought  by  William  Lupton  against  Frederick  W. 
Smith  and  another  to  recover  the  amount  claimed  to  be  due  from 
defendants  to  certain  non-resident  debtors  of  plaintiff. 

The  attachment  was  granted  on  an  affidavit  of  the  plaintiff,  which 
stated  that  defendants  are  indebted  to  James  and  John  Fletcher 
in  the  sum  of  15,000  and  interest;  that  the  defendants  brought 
an  action  in  this  court  against  John  and  James  Fletcher,  in  which 
a  warrant  of  attachment  was  issued ;  that  the  sheriff  demanded 
and  obtained  from  the  defendants  a  certificate  pursuant  to  section 
236  of  the  Code,  stating  they  were  indebted  to  said  James  and 
JohfL  Fletcher  in  the  sum  of,  or  about,  $5,000  ;  that  the  plaintiff  ' 
has  delivered  to  said  sheriff  the  undertaking  required  by  section 
238  of  the  Code ;  that  defendants  are  about  to  dispose  of  their 
property  in  fraud  of  their  creditors ;  and  that  the  said  James  . 
and  John  Fletcher  reside  in  England. 

J.  H.  d  B.  F,  Watsofiy  for  appellant. 

C.  Bainbridge  Smithy  for  respondents, 

Davis,  P.  J.  The  appeal  in  this  case  presents  a  single  ques- 
tion, and  that  is,  whether,  under  section  238  of  the  Code  of  Pro- 
cedure, the  plaintiff  in  attachment  cases  may,  by  giving  the  bond 
therein  provided,  prosecute  in  his  own  name  the  action  which  the 
sheriff  is  authorized  to  bring  by  sections  232,  and  237  of  the  Code. 
This  question  has  received  consideration  in  various  cases,  and  con- 
flicting views  have  been  expressed  upon  it.  In  Skinner  v.  Stuart, 
39  Barb.  206,  the  point  was  not  directly  involved,  because  that  was 
an  action  brought  by  the  plaintiffs  in  attachment  proceedings  to 
compel  the  delivery  of  tangible  property  to  the  sheriff,  but  Clebke, 
J.,  in  his  opinion  discusses  the  effect  of  section  238,  and  expresses 
the  conclusion  that  debts,  credits,  and  effects,  may  be  collected  in 
actions  brought  in  the  name  of  the  attaching  creditor  on  giving  the 
bond.  In  Mechani&s  Banh  v.  Dakin,  50  Barb.  587,  the  ques- 
tion was  not  directly  involved,  but  Leoi^abd,  J.,  examined  it  and 
came  to  a  conclusion  directly  the^  reverse  of  that  expressed  by  Mr. 
Justice  Cleee:b.  In  Millbank  v.  Broadway  Bank,  3  Abb.  N.  S.  223, 
the  only  question  to  which  the  attention  of  the  court  seems  to  have 
been  called,  was  whether,  in  an  action  pending  in  the  name  of  the 
plaintiff,  the  bond  to  the  sheriff  could  be  filed  nunc  pro  tunc.     The 
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coort^  Ikgbahah^  J.,  held  that  under  sections  173  and  174  of  the 
Oode^  the  power  to  relieve  from  tne  consequences  of  such  an  omis- 
sion existed.  What  would  have  been  the  views  of  the  learned 
justice  on  the  question  now  before  us  if  the  point  had  been  raised 
is^  at  most,  mere  matter  of  inference  from  the  order  granted. 

The  point  was  only  incidentally  alluded  to  in  O'Brien  v.  Glet^ 
vilU  Woolen  Co.y  60  K  Y.  128^  and  in  J/1  £  F.  Bank  v.  Dakin,  51  id. 
519^  in  which  the  Oourt  of  Appeals  and  the  commission  of  appeals 
appear  to  be  in  conflict  upon  the  question  really  involved  in  those 
cases.  Ifowhere  do  we  find  the  question  so  directly  presented  as  in 
Van  Vaikenhirgh  v.  Bates,  in  the  New  York  superior  court  at 
special  term,  (reported  in  note  to  O'Brien  v.  Mech.  d  Trad,  Fire  Ins. 
Go.y  14  Abb.  N,  S.  314),  in  which  Van  Vobst,  J.,  in  a  clear  and 
able  opinion,  which  reviews  all  the  authorities,  comes  to  the  follow*- 
ing  conclusions: 

First.  That  an  action  in  aid  of  an  attachment  brought  to  enforce 
choses  in  action  upon  which  an  attachment  has  been  levied,  must 
be  brought  in  the  name  of  the  sheriff,  or  in  the  name  of  the  debtor 
in  the  attachment. 

"Second.  That  the  provision  of  the  Code,  (§  238),  that  actions 
may  be  prosecuted  by  the  plaintiff  in  the  attachment,  do  not  author- 
ize the  plaintiff  to  bring  them  in  his  own  name;  bat  enables  him  to 
take  the  control  of  such  suits  when  brought  by  the  sheriff,  or  to 
bring  the  same  in  the  sheriff's  name,  on  executing  the  bond  of 
indemnity  to  the  sheriff  required  by  said  section. 

These  conclusions  have  our  full  concurrence,  and  the  reasons  set 
forth  by  the  learned  judge  in  his  opinion,  as  we  think,  lead  irresist- 
ibly to  the  result  at  which  he  arrived. 

We  adopt  them  as  our  own,  and,  in  consequence,  aflSirm  the  order 
appealed  from,  with  $10  costs  of  the  appeal  besides  disbursements. 

Order  affirmed. 


JANUARY  TEEM,  1875.  277 

Blelschoffik7  v.  People. 


BlBIiSCHOFSKY  V,    PEOPLE. 

Orvminal  Uwo — FcUae  pretenses  — proof  offalsUy — one  material  pretense  suffl- 

dent  —  BMdence — of  fortner  similar  act. 

An  indictment  for  false  pretenses  set  out  several  representations,  each  of  which 
was  ayerred  to  haye  been  false  and  fraudulent.  Held,  that  it  was  suffi- 
cient to  sustain  a  conyictlon  to  show  the  falsity  of  any  one  of  the  alleged  pre- 
tenses which  induced  the  complainant  to  part  with  money.  Held,  also,  that 
if  the  jury  were  satisfied  of  the  existence  of  a  conspiracy  to  defraud  com- 
plainant, and  had  proof  that  a  material  portion  of  the  representations  made  in 
carrying  it  into  effect  were  false,  they  might  properly  find  in  the  absence  of  aU 
explanation,  that  the  other  statements  were  made  for  the  same  purpose  and 
were  also  untrue. 

Evidence  that  the  prisoner,  together  with  one  indicted  jointly  with  him,  prac- 
ticed the  same  fraud  on  another  person  a  day  or  two  prior  to  the  commis- 
sion of  the  offetnse  charged  in  the  indictment,  Tield,  admissible  to  show 
the  intent  of  the  accused  in  the  particular  offense  charged,  and  also  the  known 
falsity  of  the  pretenses  made.  « 

Ebbob  to  the  ^ew  York  general  sessions  to  review  the  conviction 
of  Ferdinand  Bielscfaofsky^  the  plaintiff  in  error. 

The  plaintiff  in  error  was  convicted  of  the  offense  of  procuring 
from  one  Catherine  Wnlff,  $150  upon  certain  false  pretenses.  The 
pretenses  charged  in  the  indictment,  which  was  against  plaintiff  in 
error  and  two  others  jointly,  were  that  one  of  those  indicted  repre- 
sented to  said  Catherine  Wulff  that  certain  watches  were  gold  and 
of  the  value  of  1287,  upon  the  security  of  which  she  loaned  the  $150; 
that  the  watches  were  of  little  or  no  value,  being  of  metal  made  to 
imitate  gold ;  that  at  the  time  the  persons  indicted  represented  that 
the  one  who  obtained  the  money  upon  the  watches,  had  several 
cases  of  silk  goods  in  the  custom  house,  which  would  be  sold  unless 
the  duties  were  immediately  paid,  and  that  the  money  was  borrowed 
in  order  to  pay  such  duties,  and  that  this  representation  was  also 
untrue. 

Suoh  other  facts  as  are  material  fully  appear  in  the  opinion. 

Wm.  F.  Kintzing,  for  plaintiff  in  error. 

B&fij\  K.  Phelps,  district  attorney^  for  the  people. 

Davis,  P.  J.  The  plaintiff  in  error  was  indicted  jointly  with  two 
other  persons,  for  obtaining  $150  from  one  Catharine  Wulff  by 
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means  of  false  pretenses  and  representations.  The  indictment  set 
out  several  alleged  representations,  each  of  which  was  averred  to 
have  been  false  and  fraudulent.  The  evidence  tended  to  show  the 
making  of  the  several  representations,  but  no  direct  evidence  was 
given  of  the  falsity  of  but  one.  The  court  was  asked  to  direct  an 
acquittal,  on  the  ground  that  the  prosecution  had  not  negatived 
the  allegation  that  one  of  the  parties  had  goods  at  the  custom 
house  which  were  held  for  non-payment  of  duties,  and  would  be 
sold  if  the  duties  were  not  paid  thereon  on  that  day. 

The  court  held  in  substance  that  it  was  sufficient  to  show  the 
&lsity  of  any  one  of  the  alleged  pretenses,  which  induced  the 
complainant  to  part  with  her  money.  We  think  the  ruling  was 
correct  It  was  sufficient  to  show  that  one  or  more  of  the  material 
representations  alleged  was  false  and  fraudulently  made,  provided 
it  was  proved  to  the  satisfaction  of  the  jury  that  such  representa- 
tion was  a  substantial  inducement  to  the  parting  with  the  money. 
People  V.  HayneSy  11  Wend.  657;  People  v.  fferriek,  13  id.  87; 
Fowler  Y.  People,  18  How.  493. 

Besides,  it  could  hardly  be  said  with  accuracy  that  there  was  no 
evidence  tending  to  show  that  the  other  representations  were  not 
also  false  and  fraudulently  made;  because  evidence  was  given 
proper  for  the  consideration  of  the  jury,  tending  to  establish  a 
conspiracy  on  the  part  of  all  the  persons  indicted,  to  obtain  Mrs. 
WulflPs  money  by  false  pretences.  And  if  the  jury  were  satisfied  of 
the  existence  of  such  a  conspiracy,  and  had  pi*oof  that  a  material 
portion  of  the  representations  made  in  carrying  it  into  effect  were 
false,  they  might  properly  find,  in  the  absence  of  all  explanation, 
that  the  other  statements  were  made  for  the  same  purpose  and 
were  also  untrue.  The  conduct  and  declarations  of  the  several 
parties,  together  with  the  proof  showing  that  one  of  them,  with 
the  prisoner,  went  through  the  same  performance  two  days  before, 
for  the  purpose  of  getting  money  from  another  woman;  and  the 
veri-similitude  of  their  acts  and  statements  on  both  occasions, 
were  quite  enough,  we  think,  to  justify  the  court  in  submitting  to 
the  jury  whether  or  not  the  whole  story  was  not  a  preconcerted 
scheme  to  accomplish  a  criminal  purpose. 

The  other  point  made  in  the  caae  is  upon  the  admissibility  of  the 
evidence,  showing  that  the  plaintiff  in  error,  together  with  one  of 
his  co-indictees,  practiced  the  same  fraud  on  another  person  a  day 
or  two  prior  to  the  commission  of  the  offense  charged  in  the  indict- 


JANUARY  TERM,  1875,  279 

Bixbj  ▼.  Smith. 

ment  in  which  the  prisoner  acted  the  same  part  played  by  another 
on  the  occasion  of  obtaining  the  money  of  Mrs.  WnlfL 

It  seems  to  be  supposed  by  the  learned  counsel  for  the  plaintiff  in 
error  that  this  eyidenoe  was  given  to  affect  the  general  character  of 
his  client.  It  was  offered  for  no  such  purpose.  It  is  well  settled 
that  eridence  of  the  general  bad  character  of  the  accused  cannot 
be  given  on  the  trial  unless  he  first  opens  the  door  by  giving  evi- 
dence of  his  general  good  character.  But  this  rule  does  not  go  the 
length  to  exclude  evidence  given  for  other  and  competent  purposes, 
because  its  incidental  or  indirect  effect  may  be  to  prejudice  the 
character  of  the  accused  in  the  minds  of  the  jury.  Such  a  rule 
would  exclude  proof  of  the  crime  charged  in  the  .indictment, 
because  it  might  be  well  argued  that  proof  of  the  party's  crime 
could  not  be  given  without  impairing  to  a  greater  or  less  extent  the 
value  of  his  presumed  good  character. 

The  evidence  offered  of  the  previous  like  transactions  of   the 

accused  was  given  to  show  the  quo  animo  or  intent  of  the  accused 

in  the  particular  offense  charged,  and  also,  as  tending  to  show  the 

known  falsity  of  the  pretexts  upon  whiq}i  the'  money  of  Mrs:  Wulff 

was  obtained.    For  these  purposes  we  think  it  was  competent ;  and 

the  effect  to  which  it  was  entitled  was  left  by  the  court  fairly  and 

entirely  to  the  jury.     The  cases  are  very  numerous  which  uphold 

with  more  or  less  directness  the  propriety  of  such  evidence.     See 

Wharton's  Crim.  Law  (6th  ed.),  §  660 ;  Wood  v.  United  States,  16 

Pet.  360 ;   Commonwealth  v.  TucJcermany  10  Gray,  173 ;   Copper- 

man  v.  People^  3  K  T.  Sup.  199,  and  cases  there  cited  ;  3  GreenL 

Ev.  §  16. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


BiXBY  T.  Smith. 


Foredoture — when  Tpwrckaeer  at  sale  wUl  he  rdieeed — PuNioaiion — BnentiaU 

of  affidamt  to  obtain  order  for. 

The  affidavit  upon  which  an  order  of  publication  waa  granted,  in  an  action  for 
foreclosure,  recited  that  defendants  did  not  reside  in  the  State,  and  named 
their  residences,  but  it  did  not  allege  that  they  could  not  be  found  within 
the  State  after  due  diligence ;  and  the  order  did  not  contain  any  state- 
ment that  they  could  not  be  found  after  due  diligence,  etc.    EM^  that  the 
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Judgment  was  not  valid  as  to  the  defendants  mentioned,  and  a  purchaser  at 
the  foreclosure  sale  would  be  relieyed  from  his  purchase. 
To  obtain  an  order  for  publication  against  a  non-resident,  it  must  be  made 
to  appear  (1),  That  the  defendant  cannot  after  due  diligence  be  foand 
within  the  State ;  (2)  that  a  cause  of  action  exists  against  such  defendant, 
or  that  he  is  a  proper  partj  to  an  action  relating  to  real  property  in  this  State, 
and  (8)  that  the  defendant  Is  not  a  resident  of  the  State. 

Appeal  by  Bernard  Pellman  from  an  order  at  the  special  term^ 
denying  the  motion  of  appellant^  who  was  purchaser  at  a  f  oreclognre 
sale^  to  be  relieved  from  his  purchase. 

The  action  in  which  the  judgment  of  foreclosure  was  rendered, 
was  brought  by  Butler  H.  Bixby  against  Susan  P.  Smith  and  others. 
The  material  facts  relating  to  this  motion  appear  fully  in  the 
opinion. 

Adolph  L.  Sanger,  for  appellant. 

• 
Oraiz  Nathan  dxii.^Atbert  Cardozo,  for  respondent;  cited  Yon 
Wych  V.  Hardy,  20  How.  «28,  S.  0.  on  appeal,  39  id.  892 ;  Raw- 
don  T.  CorMn,  3  id.  416  ;  Vemam  v.  Holbrook,  5  id.  4 ;  Von  Rhode 
T.  Von  Rhode,  2  N.  Y.  Sup..  491 ;  Miller  y.  Brinkerhoff,  4  Den. 
118,  120  ;  Staples  v.  Foirchild,  3  N.  T.  41,  46. 

Davis,  P.  J.  The  appellant,  Bernard  Pellman,  bid  off  the  pre- 
mises sold  on  the  judgment  of  foreclosure  in  the  aboye-entitled 
action,  and  entered  into  the  usual  agreement  of  purchase^  He 
applied  to  the  court  at  special  term  to  be  relieyed  from  his  purchase, 
on  the  ground  that  seyeral  defects  in  the  proceedings  in  the  action 
particularly  specified  by  him,  rendered  the  title  of  said  premises 
inyalid.  • 

The  principal  of  these  defects  relate  to  the  order  of  publication 
as  to  certain  non-resident  defendants,  and  the  affidavit  on  which 
such  order  was  made. 

The  affidavit  states  that  six  of  the  defendants  (naming  them) 
reside  at  Selma,  in  the  State  of  Alabama,  and  that  one  of  the 
defendants  (naming  her)  resides  at  Greenville,  in  the  State  of 
Alabama.  There  is  no  statement  in  the  affidavits  that  these 
defendants  could  not  be  found  within  the  State  after  due  diligence, 
nor  is  there  any  thing  to  show  that  any  effort  had  been  made  to 
find  them.    The  affidavit  rests  upon  the  naked  assertion  of  non- 
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residence.  The  order  in  form  follows  the  affidavit;  it  recites  that 
it  appeared  to  the  satisfaction  of  the  court  that  the  defendants 
named  are  non-residents  of  the  State,  and  reside  at  the  places 
named  in  the  affidavit. 

The  order  fails  to  recite  that  it  also  appeared  to  the  satisfaction 
of  the  court  that  the  defendants  could  not,  after  due  diligence,  be 
found  in  this  State.  There  is  nothing  to  indicate  in  the  order 
that  the  judge  or  court  passed  upon  that  question,  and  nothing  was 
laid  before  the  judge  calling  for  his  determination  of  that  que^on. 
The  order,  it  appears,  was  made  by  myself  at  chambers,  in  the 
haste  and  pressure  of  business  at  that  court,  relying  on  the  experi- 
ence of  the  attorney  in  this  class  of  actions  in  the  preparation  of 
such  papers  and  orders.  I  am  unable  to  see  any  ground  upon 
which  the  order  can  be  treated  as  valid.  A  part  of  the  defendants 
named  as  non-residents  did  not  appear  in  the  action,  and  as  to 
them  the  judgment  is  inoperative. 

In  the  case  of  Hurd  v.  Bowles,  decided  at  special  term  in  Febru- 
ary, 1873,  I  had  occasion  to  examine  the  provisions  of  the  Code, 
under  which  the  question  in  this  case  arises,  and  I  there  said: 

''  To  obtain  an  order  for  publication  against  a  non-resident  defend- 
ant, three  facts  must  be  made  to  appear  to  the  court  or  judge  granting 
the  same:  1st,  That  the  defendant  cannot,  after  due  diligence,  be 
found  within  the  State;  2d,  that  a  cause  of  action  exists  against 
such  defendant,  or  that  he  is  a  proper  party  to  an  action  relating 
to  real  property  in  this  State;  dd,  that  the  defendant  is  not  a 
resident  of  the  State. 

''  Proof  of  non-residence  satisfies  the  third  of  these  requirements, 
but  it  does  not  show,  nor  of  itself  tend  to  show,  that  the  defendant 
cannot  with  reasonable  diligence  be  found  within  the  State.  The 
affidavit  of  non-residence  may  be  entirely  true  and  yet  the  defend- 
ant be  in  the  presence  of  the  affiant  at  the  time  he  makes  the 
affidavit.  Large  numbers  of  the  business  population  of  this  city 
are  residents  of  adjacent  States,  but  are  daily,  during  business 
hours,  at  their  places  of  business  in  this  city  and  easily  accessible 
for  all  puri)oses.  To  hold  that  a  simple  affidavit  of  non-residence 
tends  to  show  that  such  persons  cannot  with  due  diligence  be  found 
within  this  State  is  to  establish  a  rule  at  war  with  every  man's 
practical  experience,  and  which  would  pervert  the  provisions  of  the 
Oode  on  this  subject  into  instruments  of  injustice. 

*^  The  Code  has  created  no  rule  that  outhoriEes  service  of  a  sum- 
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mons  by  publication  because  the  defendant  is  a  non-resident ;  but 
because  being  such  non-resident  he  cannot  after  due  diligence  be 
found  within  the  State.  And  it  is  as  essential  to  prove  to  the  sat- 
isfaction of  the  court  or  judge  this  latter  fact  as  an  existing  con- 
dition of  things  as  it  is  to  prove  non-residence  itself.  Where  the 
affidavit  simply  asserts  that  the  defendant  cannot  after  due  diligence 
be  found  within  the  State,  coupled  with  proof  of  non-residence,  the 
most  that  can  be  said  for  it  is  that  the  affiant  expresses  his  conclu- 
sion of  the  former  fact  from  his  proof  of  the  latter.  It  is  in  sub- 
stance saying  '  the  defendant  cannot  after  due  diligence  be  found 
within  the  State  because  he  resides  out  of  it.'  A  conclusion  which 
is  a  non  sequitur  from  the  fact  stated.  In  short,  it  presents  only 
an  excuse  for  not  trying  to  find  him. 

^'  But  the  Code  requires  that  the  fact  that  defendant  cannot  be 
found  after  due  diligence  within  the  State  shall  'appear  by  affi- 
davit to  the  satisfaction  of  the  court  or  judge.'  Due  diligence 
means  some  effort  or  attempt  to  find  the  party  which  the  court  or 
judge  shall  be  satisfied  is  reasonable  under  the  circumstances,  and 
the  phrase  '  after  due  diligence '  can  have  no  other  just  significa- 
tion than  would  be  given  if  it  read  '  after  due  diligence  has  been 
used.'  What  the  diligence  used  has  been  should  be  shown,  and 
the  court  or  judge  is  to  determine  whether  under  the  circumstances 
it  is  or  is  not '  due '  within  the  intent  of  the  statute.  Of  course 
the  judge  or  court  will  determine  the  question  whether  the  diligence 
shown  is  due  or  not  in  view  of  the  other  fact  that  the  defendant 
resides  out  of  the  State,  for  less  effort  to  ascertain  that  a  non- 
resident cannot  be  found  within  the  State  would  be  satisfactory 
proof  of  due  diligence  than  would  be  required  to  show  that  a  resi- 
dent cannot  be  so  found." 

The  case  referred  to  was  upon  a  motion  to  set  aside  an  order  of 
publication,  but  the  reasoning  applies  with  equal  force  to  a  case 
like  the  present,  where  nothing  is  presented  by  the  affidavit  but 
naked  non-residenoe  to  call  for  the  conclusion  of  the  judge,  that 
the  party  cannot,  after  due  diligence,  be  found  within  the  State. 
In  this  case  the  attack  upon  the  order  of  publication  is  collateral 
and  made  after  judgment 

The  court  wiU,  under  such  circumstances,  make  every  presump- 
tion and  intendment  favorable  to  the  upholding  of  the  judgment 
that  the  facts  of  the  case  will  permit,  and  slight  facts  and  circum- 
stances  by  which  it  may  be  said  the  mind  of  the  judge  was  set  in 
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motion  to  determine  the  fact  of  which  he  is  required  to  be  satisfied 
have  been  held  snfBcient  on  a  collateral  inquiry  after  judgment. 
But  no  case  has  yet  been  upheld  in  which  the  affidayit  and  order 
was  so  utterly  bald  as  in  the  present. 

In  Von  Rhode  r.  Von  Rhode,  2  N.  Y.  Sup.  491,  this  court  went 
to  the  outer  Terge  of  judicial  intendment  to  sustain  the  judgment. 
The  afiSdayit  in  that  case  stated  that  the  defendant  '^  cannot,  after 
due  search,  be  found  within  this  State,  and  is,  in  fact,  a  resident  of 
Berlin  in  the  empire  of  Germany,  where  he  now  actually  resides,'* 
and  the  order  recited  that  it  satisfactorily  appeared* to  the  judge 
that  the  defendant  could  not,  after  due  diligence,  be  found  within 
the  State.  The  court,  in  the  opinion  of  Dai^ieub,  J.,  fully  recog- 
nized the  requirements  of  the  Code,  as  above  laid  down,  but  held 
that  the  language  of  the  affidavit  was  sufficient  to  support  the  c6n- 
clusions  of  the  judge,  after  judgment,  in  the  action.  The  defend- 
ant was  let  in  to  defend  on  the  merits.  And  see  Waffle  v.  Gobble, 
53  Barb.  517;  Peck  v.  Cook,  41  id.  549;  Easterbrook  v.  Easter- 
brook,  64  v^  421;  Miller  v.  Brinkerhoff,  4  Denio,  118;  WelUr  v. 
Thornton,  45  Barb.  390;  Wortman  v.  Wortman,  17  Abb.  67. 

The  conclusion  is  that  the  objection  of  the  appellant  to  the  title 

was  well  taken.    The  order  appealed  from  should  be  reversed  with 

tlO  costs,  besides  disbursements,  and  the  motion  granted  with 

costs. 

Order  reversed. 


SXBTBKS  y.   GOBN  EXOHAKGB  BaJTK. 

Oheek — eertifietOUm  of-^  lidbUUy  of  bank — Bona  fide  holder  —Ageney  —Prae- 

Hee — erronsow  reason  for  right  decision. 

I.  drew  a  check  to  the  order  of  his  wife,  May  6, 1862,  on  a  bank,  which  was 
on  that  day  certified  by  the  bank  (J.'b  account  there  being  then  good  for  the 
amount),  but  not  charged  up  against  J.  He  gave  the  check  to  his  wife,  who 
indorsed  it  and  returned  it  to  him.  It  was  pat  away  and  forgotten,  and 
fras  not  used  until  January  18,  1869|  when  it  was  transferred  by  J.  to  plain- 
tiff in  consideration  of  an  executory  agreement  by  plaintiff  to  pay  a  certain 
sum  out  of  contingent  profits  from  a  patented  article.  At  the  time  the 
check  was  drawn  and  certified,  and  afterward,  J.  was  the  attorney  in  fact 
and  agent  of  his  wife,  and  did  business  in  her  name.  Before  the  check 
was  transferred  to  plaintiff,  the  deposit  of  J.  in  the  bank  had  been  reduced 
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to  f  nominal  earn,  ffeld^  that  plaintiff  did  not  part  with  value  when  the 
check  was  transferred  to  him,  and  only  acquired  the  rights  of  J.'s  wife , 
that  although  hj  the  certification  the  wife  became  entitled  to  the  amount  of 
the  check  from  her  husband's  deposit,  she  having  assented  to  her  husband's 
withdrawing  that  amount,  and  he  having  done  it,  although  not  by  the  use 
of  the  check,  she  had,  through  Mm,  received  the  benefit  of  the  amount  of 
the  check,  and  had  no  claim  thereon  against  the  bank. 

A  correct  decision  will  not  be  reversed  because  the  reason  upon  which  it  may 

'  have  been  placed  may  prove  to  be  untenable. 

Appeal  hj  plaintiff  from  a  judgment  in  favor  of  defendant, 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Philip  H.  Stevens  against  the  Com 
Exchange  Bank,  to  recover  the  amount  of  a  check  certified  by  the 
defendant.     The  material  facts  fully  appear  in  the  opinion. 

Bly  £  Smithy  for  appellant.  The  assent  of  Mrs.  Jerome  was 
not  a  ratification  of  her  husband's  acts.  Nixon  v.  PaXmer^  8  N. 
Y.  401;  Seymour  v.  Wichoff^  10  id.  224;  Hays  v.  Stom,^7  Hill.  132; 
Owings  v.  Hull,  9  Pet.  607;  OopOand  v.  M.  Ins.  Co.,  6  Pick.  198; 
Story  on  Agency,  §  243;  Weisser  v.  Denison,  10  N.  Y.  69;  Bank  of  U. 
8.  V.  Davis,  2  HilL  451;  Sutton  v.  Ihllaye,  3  Barb.  629.  Also  cited. 
Merchants'  Bank  v.  State  Bank,  10  Wall.  604;  Champion  v.  Gordon, 
70  Penn.  St.  474;  EspyY.  First  National  Bank  of  Cincinnati,  9  Alb. 
L.  J.  287;  Howell  v.  Adam^s,  1  N.  Y.  Sup.  425;  First  National 
Bank  v.  Leach,  52  N.  Y.  350;  Belmont  Branch  Bank  v.  Hoge,  35 
id.  65;  Origgs  v.  Howe,  3  Keyes,  166;  Pope  v.  Bank  of  Albion,  59 
Barb.  226. 

PlaU  <&  Oerard,  for  respondent 

Dakiels,  J.  This  action  was  brought  to  recover  the  amount 
due  upon  a  check  drawn  by  Lawrence  R,  Jerome  on  the  defendant, 
for  the  sum  of  $2,500,  payable  to  the  order  of  Catherine  H.  Jerome, 
and  indorsed  by  her.  The  check  was  dated  on  the  5th  day  of  May, 
1862,  and  certified  as  good  at  that  time,  by  the  teller  of  the  defend- 
ant. It  was  not  charged  to  the  account  of  the  drawer  who  then 
had  more  funds  on  deposit  in  the  bank  than  were  required  for  its 
payment,  but  a  memorandum  of  its  amount  was  made  in  figures  on 
the  margin  of  his  account  in  one  of  the  defendants  ledgers.  The 
check  was  delivered  by  the  drawer  to  the  payee  his  wife,  and  she 
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indorsed  and  returned  it  to  him.  He  placed  it  in  a  box  of  unimport- 
ant papers,  where  it  remained  and  was  forgotten  until  about 
the  18th  or  19th  of  January,  1869,  when  it  was  casually 
discovered  and  the  next  day  delivered  to  the  plaintiff.  The  drawer, 
Lawrence  R.  Jerome,  testified  that  he  had  been  the  attorney  in  fact 
of  his  wife  the  payee,  for  twenty  years,  and  that  he  did  business  in 
her  name  or  as  agent,  which  meant  her,  in  1862,  and  transferred 
the  check  to  the  plaintiff,  for  which  he  was  to  have  an  interest  in  an 
oxygen  gas  company  of  12,500.  This  was  his  statement  as  a  witness, 
but  the  plaintiff  by  observing  greater  precision  in  the  terms  used  to 
describe  the  arrangement,  did  not  state  it  quite  as  favorably  to  the 
validity  of  the  transfer.  And  as  he  was  the  person  affected  by  the 
evidence,  there  can  be  no  impropriety  in  adopting  his  own  statement 
as  the  truth. 

Before  the  transfer  of  the  check  to  him,  the  drawer,  Lawrence  R 
Jerome,  drew  from  the  bank  all  the  money  he  had  in  it  on  deposit 
except  fifty-three  cents. 

At  the  close  of  the  plaintiff's  case  the  defendant  moved  for  a 
nonsuit,  for  the  reason  .that  the  action  had  not  been  commenced 
within  six  years  after  the  right  to  maintain  it  had  accrued.  This 
motion  was  denied,  but  the  referee  finally  reported  in  the  defend- 
ant's favor.  And  that  appears  to  have  been  done  upon  the  ground 
that  the  drawer's  account  had  been  reduced  to  the  small  balance 
already  mentioned,  with  the  assent  of  the  payee  and  probably  for 
her  benefit,  and  the  great  lapse  of  time  intervening  between  the 
certifying  and  transfer  of  the  check.  It  is  not  necessary  to  deter- 
mine whether  the  referee  rightly  denied  the  motion  for  a  nonsuit, 
nor  whether  he  was  correct  in  treating  the '  check ,  as  dishonored 
when  the  plaintiff  received  it.  For  if  he  was  not  a  ionafide  holder 
under  the  evidence  given  and  the  facts  formed,  the  conclusion  of 
the  referee  cannot  be  disturbed,  because  the  reason  assigned  in  sup- 
port of  it  may,  upon  further  examinatioi^,  prove  to  be  unsound. 
A  correct  decision,  is  not  to  be  reversed  because  the  reason  npon 
which  it  may  have  been  placed,  may  prove  to  be  untenable.  Mun- 
roe  V.  Potter,  22  How.  49 ;  Holtieinger  v.  Com  Exchange  Bank,  37 
id.  203,  206  ;  McGregor  v.  Bueily  1  Keyes,  153,  155,  156. 

That  the  plaintiff  did  receive  the  check,  subject  to  alL  legal  and 
equitable  defenses  against  it  in  the  hands  of  Catherine  H.  Jerome, 
as  it  was  found  he  did  by  the  referee,  is  quite  apparent  from  the 
evidence  given  by  himself  as  a  witness  upon  the  trial     His  evi- 
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dence  was  that  he  sold  Lawrence  R  Jerome  one  six-hundredth 
interest  in  the  profits  resulting  from  a  patent  for  exploiting  oxygen 
gas.  No  interest  in  the  patent  was  transferred,  and  it  was  not 
represented  by  any  stock.  But  as  the  plaintiff  in  terms  described 
it,  it  was  merely  his  *^  personal  engagement  to  account  to  him  for 
one  six-hundredth  part  of  the  profits,"  if  any.  And  whether  there 
ever  might  be  any  profits  whatever  arising  out  of  the  invention 
remained  in  a  state  of  uncertainty;  for  he  stated  that  the  patent 
had  not  been  tested  in  this  country,  but  it  had  in  Europe,  and 
what  the  result  was  of  the  test  made  of  it  there  was  not  made  to 
appear.  The  only  consideration  under  this  state  of  the  evidence, 
which  Lawrence  E.  Jerome  received  for  the  check,  was  the  execu- 
tory agreement  of  the  plaintiff  to  pay  over  this  small  share,  of  the 
profits  of  the  patent,  in  case  any  should  ever  be  realized  from  it. 
This  was  not  the  advancement  of  any  thing  on  the  faith  of  the 
check,  but  simply  a  contingent  agreement  to  make  an  advance  at 
some  future  uncertain  period  of  time;  and  it  was  not  shown  that  it 
ever  had  been  followed  by  the  payment  of  even  a  single  cent  upon 
it  The  plaintiff  parted  with  nothing  whatever  for  the  check,  and 
if  he  fails  to  collect  it  from  the  defendant,  he  will  be  no  worse  off 
in  consequence  of  having  received  it.  Such  a  failure  will  deprive 
the  promise  he  made  of  the  consideration  which  existed  for  making 
it,  and,  as  a  necessary  consequence,  terminate  his  liability  upon  it. 
He  can  lose  nothing,  therefore,  even  if  the  check  should  prove  uncol- 
lectible in  his  hands;  and  as  long  as  that  appears  to  be  the  case,  he 
cannot  be  protected  as  a  bona  fide  holder  of  it  for  value.  To  enti- 
tle him  to  that  protection,  the  evidence  should  show  him  to  have 
parted  with  something  of  value  as  the  consideration  for  which  the 
check  was  received,  while  that  which  was  given  on  the  trial  simply 
showed  that  he  had  contingently  agreed  to  pay  value  for  it,  but 
never  had  actually  done  that. 

In  the  case  of  Fulton  Bank  v.  Phosnix  Bank,  1  Hall,  562,  it  was 
held  that  receiving  negotiable  paper  by  a  bank  and  simply  placing 
it  to  the  credit  of  the  person  from  whom  it  was  taken,  was  not 
parting  with  value  for  it,  so  as  to  enable  the  bank  to  hold  it  against 
the  rights  of  the  real  owner.  The  same  thing  was  also  maintained 
in  the  case  of  Olarh  v.  Ely,  2  Sandf.  Ch.  166,  and  Clark  Nat, 
Bank  v.  Bank  of  Albion,  52  Barb.  692.  And  for  the  reason  upon 
which  this  rule  has  been  established,  where  partial  value  only 
appears  to  have  been  parted  with,  upon  the  faith  and  transfer  of 
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commercial  paper^  the  right  of  the  holder  to  recover  upon  it  has 
been  restricted  to  the  amonnt  of  such  value.  Williams  y.  Smithy 
2  Hill,  301;  Gardwell  v.  HichSy  37  Barb.  458;  (cited  approv- 
ingly in  Lawrance  v.  ClarJcy  36  N.  T.  128, 130) ;  Stalker  v.  McDon- 
ald V.  6  Hill,  93,  96;  1  Pars,  on  Bills  and  Notes,  191,  and  cases 
cited  in  note  I;  Huff  v.  Wagner,  63  Barb.  215;  Wintle  v.  Crowther, 
1  Crompt.  &  Jervis,  316;  Weaver  v.  Barden,  49  N.  Y.  286. 

This  application  of  the  principle,  as  well  as  the  authorities  sup- 
porting it,  seemed  to  have  been  overlooked  in  the  case  of  Park 
Bank  v.  Watson,  42  N.  Y.  490;  but  in  view  of  the  more  recent 
support  accorded  to  it  by  the  same  court,  in  the  preceding  case 
cited,  that  case  may  safely  be  regarded  as  substantially  overruled. 
Still,  as  this  case  requires  no  such  conclusion  to  support  the  position 
that  the  plaintiff  was  not  shown  to  be  a  holder  of  the  check  in  con- 
troversy for  value,  it  is  not  necessary  to  definitively  decide  that  point 
in  the  present  instance. 

The  question  is  therefore  presented  whether  Catherine  H.  Jerome 
could  have  recovered  the  amount  of  the  check  from  the  defendant 
if  she  had  endeavored  to  do  so  at  the  time  when  it  was  delivered 
to  the  plaintiff.  For  if  she  could  not,  then  the  plaintiff  himself 
must  fail  because  he  stands  in  the  same  situation  as  long  as  he 
received  it  without  paying  any  thing  of  value  for  it. 

By  certifying  the  check  the  defendant  obligated  itself  to  hold  so 
much  of  the  drawer's  credit  or  funds  as  might  be  required  for  that 
purpose  for  its  payment  when  it  should  be  presented.  Farm.  £ 
Mech.  BankY.  Butch.  dDrov.  Bank,  14N.Y.  623  ;  S.  C.,16id.  125; 
and  28  id.  425  ;  Meads  v.  Merchants^  Bank  of  Albany,  25  id.  143  ; 
Merchants^  Bank  y.  State  Bank,  10  Wall.  604.  While  she  held  and 
owned  the  check  she  possessed  the  right  to  have  that  credit,  and 
those  funds  applied  to  its  payment  whenever  she  elected  to  require 
that  to  be  done.  And  without  her  consent  and  authority  the 
defendant  could  not  divert  or  apply  them  to  any  other  purpose. 
But  if  she  consented  that  a  different  application  or  disposition 
should  be  made  of  them  and  it  was  accordingly  done,  after  that  she 
could  not  consistently  claim  payment  of  the  check.  For  that 
would  secure  to  her  the  full  benefit  of  all  that  might  otherwise  be 
required  upon  the  check,  but  in  a  different  manner.  She  was  enti- 
tled to  $2,500  out  of  her  husband's  account,  by  means  of  the  check 
and  its  acceptance  and  to  nothing  more  than  that.  And  if  that 
has  been  secured  to  her  in  an  indirect  manner,  the  effect  will  be 
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the  same  as  though  it  had  been  done  by  means  of  the  immediate 
instrumentality  of  the  check  itself.  That  it  was  so  secured  was 
found  as  a  fact  by  the  referee,  and  may  readily  be  inferred  from  the 
evidence.  For  the  money  was  all  drawn  out  by  her  husband  while 
he  was  her  general  agent  and  acting  in  her  behalf.  That  it  was 
designed  to  be  under  his  complete  control  is  apparent  from  the  cir- 
cumstances that  he  was  her  agent,  that  when  he  carried  on  busi- 
ness it  was  in  her  name,  that  the  check  was  returned  to  him  soon 
after  its  delivery  to  her  and  remained  among  their  joint  papers 
without  any  attention  to  it  on  the  part  of  either  of  them  until 
it  had  been  forgotten  and  the  money  due  upon  it  had  been  received 
aud  used  by  him  through  other  instrumentaUties. 

These  facts  warranted  the  conclusion  deduced  from  them  by  the 
referee,  that  Catherine  H.  Jerome  had  assented  to  her  husband 
drawing  out  of  the  bank  and  using  the  money  he  there  had  on 
deposit  for  her  benefit  to  pay  the  check.  It  was  a  diversion  of  it 
for  his  or  their  joint  benefit  with  her  implied  consent  and  author- 
ity. And  after  that  it  would  be  morally  as  well  as  legally  unjust 
to  allow  her  to  enforce  payment  of  the  same  amount  again,  because 
the  check  itself  had  been  inadvertently  left  outstanding. 

The  judgment  against  the  plaintiff  was  for  these  reasons  entirely 
rights  and  it  should  therefore  be  affirmed,  with  costs. 

Judgment  affirmed. 
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PartnerMp — toho  i$  a  paHner  —  darmatU  partner — liabiUty  of, 

M  entered  a  firm  upon  the  understanding  that  he  was  to  be  a  special  partner, 
with  limited  liability.  He  paid  a  specified  sum  toward  the  capital  stock, 
apon  which  he  was  to  receive  legal  interest  and  one-fourth  of  the  profits. 
The  statute  in  relation  to  limited  partnerships  was  not  complied  with,  but 
M's  name  didjnot  appear  in  the  firm,  and  he  took  no  part  in  the  management 
of  the  business.  M  was  induced  to  enter  the  firm  by  the  fraudulent  repre- 
sentations of  his  partners,  and  withdrew  as  soon  as  he  discovered  the  fraud. 
HM,  that  M  was  a  general  partner,  and  as  such  was  liable  for  the  contracts 
of  the  firm  while  he  so  remained. 

Appeal  by  defendant,  Anton  O.  Methf essel,  from  an  order  at 
the  special  term,  sustaining  a  demurrer  to  appellant's  answer. 


JAMXrAEY  TEEM,  1876.  289 

Tournade  v.  Hagedom. 

The  action  was  brought  by  Jules  G.  Tournade  and  another 
against  Edward  Hagedom  and  others^  among  whom  was  the  appel* 
lant  above  named,  upon  a  promissory  note  given  by  the  iSrm  of 
Hagedom  &  Bhode,  in  their  firm  name.  The  complaint  alleged 
that  the  firm  was  composed  of  the  defendants.  The  defendants 
other  than  the  appellant  did  not  answer.  The  appellant  set  up 
that  he  had  been  induced  to  enter  into  the  partnership  by  the 
fraudulent  misrepresentations  of  the  other  defendants ;  that  the 
agreement  was  that  appellant  should  only  be  liable  as  special  part- 
ner; that  his  name  did  not  appear  in  the  firm;  that  he  took  no  part 
in  the  management  of  its  business;  that  plaintifb,  when  taking  the 
note,  relied  wholly  upon  the  credit  of  the  other  partners;  and 
that  when  appellant  discovered  the  fraud  of  his  partners,  he  imme- 
diately rescinded  the  partnership  agreement,  and  instituted  pro- 
ceedings to  dissolve  the  firm  and  settle  its  business. 

To  this  answer  the  plaintiffs  demurred;  upon  the  ground  that 
the  answer  did  not  state  facts  sufficient  to  constitute  a  defense. 

Such  other  facts  as  are  material,  appear  fully  in  the  opinion. 

Julien  T.  Davies  £  James  McNameBy  tor  appellant.  The  agree- 
ment by  appellant  being  procured  by  fraud,  his  acts  doQ^  there- 
under did  not  mfikt  him  actually  a  partner.  Story  on  Part,  §6; 
Pars,  on  Part  457;  Wilson  v.  Foree,  6  Johns.  110;  Mead  v,  Bunn, 
32  N.  Y.  276;  Fogg  v.  Johnston^  27  Ala.  432;  Harvey  v.  Howell, 

5  Ark.  270;  Hynes  v.  Stewart^  13  B.  Monr.  432;  Mason  v.  Oonnell, 
1  Whart  381;  Clermont  v.  Tasburgh,  1  Jac.  &  W.  112;  RawKns 
Y.  Wichhamy  3  De  Oex  &  J.  304;  Tattersall  v.  Grote,  2  Bos.  &  PuL 
135;  Pillans  v.  Harhness,  Colles,  442;  Jauncey  v.  Knowles,  29  L. 
J.  Oh.  95;  Charlesworth  v.  Jennings,  34  Beav.  96;  AUtooody.  SmaU, 

6  OL  &  F.  395.  Appellant  was  not  by  the  agreement  or  his  acts 
estopped  from  denying  the  existence  of  the  partnership.  Jmoett  v. 
Miller,  10  N.  Y.  406 ;  Maiony  v.  Horan,  12  Abb.  BT.  S.  292;  Lauh 
rence  v.  Brown,  5  N.  Y.  401,  403;  Irvin  v.  Conhlin,  36  Barb.  68. 
Nor  is  he  so  estopped  by  any  subsequent  act  Hogan  v.  Weyer,  5 
Hill,  390 ;  Moyer  v.  Shoemaker,  5  Barb.  322.  The  admission  of  a 
receipt  of  profits  alone  will  not  make  appellant  a  partner.  Manhat- 
ion  Brass  M,  Go.  y.  Sears,  45  N.  Y.  797 ;  Leggett  v.  Hyde,  Daily 
Beg.  Oct  3,  1874;  Story  on  Part,  §  36;  Post  v.  Kimberly,  9  Johns. 
502;  Sagey.  Sherman,  2  N.  Y.  427;  Burchh  v.  Echhart,  3  N.  Y.  138; 
Berthold  v.  Goldsmith,  24  How.  542;  Loomis  v.  Marshall,  12  Conn. 

Vol.  V,  N.  Y.  Eep.  —  87 
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69;  Cox  V.  Hickman,  8  H.  L.  Gas,  268;  Shaw  v.  Gait,  16  Irish  L.  E. 
357 ;  Holme  v.  Hammondj  KB.?  Exch.  218 ;  Bullen  y.  Sharp,  .1 
li.  B.  G.  P.  86. 

Snead,  QrimbaJl  dt  Rives,  for  respondents. 

D AKiELS,  J.  The  answer  showed  that  the  defendant  was  induoed 
by  the  fraud  of  the  other  defendants,  to  become  a  member  of  their 
partnership  firm.  For  that  purpose  he  was  to  contribute  as  capital 
the  sum  of  $20,000,  and  to  receiye  seyen  per  cent  interest  upon  it, 
together  with  one-fourth  of  the  net  profits  of  the  business  after  it 
should  be  all  paid  in.  The  understanding  was  that  he  should 
become  a  special  partner,  with  a  liability  not  exceeding  the  amount 
which  he  was  required  to  contribute.  But  the  proyisions  of  the 
statute  upon  that  subject  were  in  no  respect  complied  with,  and  for 
that  reason,  as  he  took  no  part  in  the  management  of  the  business, 
and  was  not  publicly  held  out  as  a  partner  in  it,  he  became  upon 
the  contribution  of  his  capital,  a  general,  dormant  or  secret  partner. 
For  that  purpose  the  contribution  of  his  capital  united  with  the 
right  to  share  in  the  profits  of  the  business  was  sufficient.  Marir 
hattan  Brass  Co.  y.  Sears,  45  N.  T.  797 ;  Ontario  Bank  y.  Hen* 
nessey,  48  id.  545 ;  Xelley  y.  HurUnirt,  5  Gow.  534. 

As  a  dormant  partner  he  became  liable  upon  and  bound  by  the 
contracts  entered  into  by  the  firm,  in  the  ordinary  and  usual  course 
of  its  business  during  the  time  he  continued  to  sustain  that  relation 
to  it.  Bobinson  y.  Wilkinson,  3  Price,  538  ;  United  States  y.  Bin- 
ney,  5  Mason,  176, 187,  188  ;  Winship  y.  Bank  of  U.  S.  5  Pet.  529. 
In  the  last  case  the  chief  justice  in  his  opinion  affirming  the  gen- 
eral principle  gqyeming  partnership  transactions,  stated  that  a  man 
who  shares  in  the  profits,  although  his  name  may  not  be  in  the  firm, 
is  responsible  for  all  the  debts,  and  the  acting  partner  has  power  to 
transact  the  whole  business  of  the  firm,  whateyer  that  may « be,  and 
consequently  to  bind  his  partners  in  such  transaction  as  entirely  as 
himself.    Id.  561. 

Before  the  fraud  was  discoyered  by  means  of  which  the  defend- 
ant was  induced  to  become  a  member  of  the  firm,  the  debt  in  con- 
troyersy  was  contracted  on  its  account.  And  it  is  not  denied  but 
that  it  was  properly  within  the  business  carried  on  by  the  firm. . 
Afterward  the  defendant  discoyered  the  fraud  and  took  measures  \ 
to  rescind  the  agreement  under  which  he  became  one  of  its  mem-  ^^ 


\ 
\ 
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bers.  Bnt  that  was  too  late  to  affect  the  rights  of  the  plaintiffs. 
For  the  firm  had  then  become  liable  for  the  payment  of  the  debt, 
and  that  included  the  liability  of  all  its  members,  whether  known 
or  unknown  to  the  oreditors.  The  effect  of  the  purchase  and 
receipt  of  the  property  and  the  execution  and  delivery  of  the  firm 
note  for  the  price  rendered  all  its  members  liable  from  that  time, 
and  neither  by  any  act  of  his  own  could  afterward  discharge  him- 
self without  satiafaotion,  unless  the  creditors  assented  to  such  dis- 
charge. Bescinding  the  agreement  existing  between  the  defendant 
and  his  partners  could  not  be  attended  with  such  a  result. 

The  case  of  Mason  v.  Connell,  1  Whart.  381,  sustains  no  princi- 
ple exonerating  the  defendant.  For  it  was  held  on  the  trial  of  that 
action  that  ''if  the  partnership  was  subsisting  at  the  time  of 
the  indebtedness  of  the  defendants  then  there  is  nothing  in  the 
defense.''  Id.  888.  And  that  was  sustained  by  the  decision  finally 
made  in  the  case  by  the  court.  In  this  respect  it  did  not  differ  from 
Wood  T.  Oonnett,  2  id.  542,  which  originated  in  a  similar  transac- 
tion. The  ch^ge  in  both  was  stated  to  be  the  same.  Id.  568. 
And  both  cases  were  disposed  of  in  the  same  way. 

This  principle  was  further  sustained  by  the  cases  of  Rawlins  y. 
Wuhhomty  1  Giffard,  355 ;  S.  G.  affirmed,  3  De  Gex  ft  Jones,  304 ; 
Henderson  t.  Royal  British  Bank,  7  £11.  ft  Bl.  356 ;  DanieU  v. 
Royal  British  Bank,  1  Hurls,  ft  Norm.  681 ;  2  InndL  on  Part.  (2d 
ed.),  937,  938,  941. 

Bescinding  the  agreement  existing  between  himself  and  his  part- 
ners did  not  have  the  effect  of  discharging  the  defendant  from  lia- 
bility upon  the  contract  previously  made  between  the  firm  and  the 
plainti&.  He  still  continued  bound  for  the  performance  of  that 
obligation,  although  as  between  themselves  his  partners  might  be 
liable  to  indemnify  him  against  its  consequences,  'fhe  effect  of 
the  rescission  was  necessarily  limited  to  the  persons  who  were  par- 
ties to  the  agreement  rescinded.  It  did  not  and  properly  could  not 
include  contracts  by  which  aU  of  them  had  become  bound  for  their 
performance  to  third  persons.  The  answer,  therefore,  contained 
no  defense,  and  the  order  sustaining  the  demurrer  to  it  should  be 
a£9imed,  with  costs. 

Order  affirmed^ 
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TJiaoisr  Dime  SAVLNrGS  LarsTiTtrrioN  v.  Dueyba. 

Mortgage — eontideroHon  —  mortgager  in  good  faith  —  Judgment — eeeured  on 

appeal — re/eioalof  Uen, 

B.  lecorered  judgment  against  K.,  fromwliich  an  appeal  waa  taken,  and  the 
Judgment  ^vraa  mazked  **  aeeaTed  on  appeal."  Snbeeqnent  to  this  F.,  who  held 
notes  of  E,,  threatened  and  waa  about  to  bring  action  upon  them  and  an 
account  against  E.,  but  a  settlement  was  made  wherein  E«  executed  a  mort- 
gage upon  real  estate  payable  one  year  thereafter.  After  this  and  pending 
the  appeal  from  the  judgment  of  B.,  a  new  trial  was  granted  therein  upon 
the  ground  of  newlj-discovered  evidence,  the  judgment  was  ordered  to  stand 
as  security.  Hdd,  that  P.  was  a  mortgagee  in  good  ftdth  fora  good  oonsidenu 
tion,  and  whUe  the  order  for  the  restoration  of  the  judgment  of  B.  maj  have 
levived  the  lien,  as  of  the  date  of  the  original  entry,  there  was  an  exception 
in  favor  of  intervening  equities. 

Appeal  by  defendants,  Gibbons  L.  Kelty  and  others,  from  an 
order  gnstaining  the  exceptions  of  defendant  Henry  0.  Bispbam, 
respondent,  to  the  report  of  a  referee  in  relation  to  the  sarplos 
moneys  deposited  in  this  action. 

The  action  was  brought  against  Joseph  W.  Duryea  and  others, 
to  foreclose  a  mortgage.    The  necessary  facts  appear  in  the  opinion. 

Alexander  Oetrander,  for  appellwts. 

Benjamin  T»  Kissam,  for  respondent  Bispham,  upon  the  ques- 
tion of  good  faith,  cited,  Dicherson  y.  TilUnghaaty  4  Paige,  220 ; 
Van  Eeusen  v.  Baddiffe,  17  M*.  Y.  683  ;  Pickett  v.  Barron,  29  Barb. 
607 ;  Tiffanjf  v.  Warren,  37  id.  674 ;  King  v.  Harirs,  30  id.  475 ; 
S.  0.,  34  N.  T.  332;  Thampeon  t.  Van  Vechien,  27  id.  668 ;  Evert- 
son  V.  Bvertson,  6  id.  644,  648  ;  Wood  t.  Robinson,  22  N.  T.  664, 
666-7 ;  Lawrance  y.  Clao'h,  36  id.  128 ;  Weav^  y.  Sarden,  49  id. 
286,  293  ;  Gary  y.  White,  62  id.  138,  141,  146 ;  Woodbum  y. 
Ohamiberlin,  17  Barb.  446,  463  ;  Weister  y.  Van  Steenburgh,  46  id. 
211 ;  Farrington  y.  Frankfort  Bank,  24  id.  664,  662 ;  Wardell  y. 
ffoweU,  9  Wend.  170 ;  Rosa  y.  Brother  son,  10  id.  86 ;  Payne  y. 
Cutler,  13  id.  606;  Root  y.  Prench,  id.  670.  Upon  the  question  of 
consideration :  Wood  y.  Robinson,  22  N".  T.  664,  667 ;  Eigby  y. 
JV.  F.  £  Harlem  R.  R.  Co.  3  Bosw.  497,  604 ;  Mel  y.  Murray,  13 
N.  Y.  167. 
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Babebit,  J.  Bisphom  reooyered  judgment  against  Eeech^  on  the 
17th  of  March,  1873.  Upon  the  28th  of  the  foUowing  July 
such  judgment  was  marked  ^'secured  on  appeal"  Pending  such 
appeal  a  motion  was  made  for  a  new  trial  upon  the  ground  of 
newly-discovered  eyidenoe,  which  motion  was  granted  on  the  29th 
of  December,  1873,  the  judgment,  ho^frerer,  being  ordered  to  stand 
as  security. 

Between  the  28th  of  July  and  the  29th  of  December,  and  while 
the  judgment  simply  remained  secured  on  appeal,  Keech  executed 
the  mortgage  in  question  to  Eelty  &  Go.  The  referee  held  that  the 
latter  were  mortgagees  in  good  faith,  and  sustained  their  lien.  The 
court,  at  special  term,  overruled  the  referee  and  gave  priority  to 
Bispham's  judgment,  holding  that  the  mortgage  was  executed  to 
secure  antecedent  debts,  and  that  the  mortgagees  cannot  be  consid-> 
ered  as  bona  fide  purchasers  as  against  Bispham. 

In  this  we  think  the  special  term  erred«  The  question  was  not 
whether  Kelty  &  Ga  were  to  be  treated  as  bona  fide  purchasers^  but 
whether  they  were  mortgagees  in  good  faith. 

It  is  quite  clear,  from  the  evidence,  that  they  were.  Eeech  owed 
them  $1,228  for  merchandise  and  labor.  For  the  greater  part  of 
this  sum  they  held  Keech's  note;  the  balance  was  in  the  form  of  an 
open  account.  They  placed  the  note  and  account  in  the  hands  of 
tlieir  attorney  for  collection.  Upon  receipt  of  a  lawyer's  letter, 
Eeech  called  upon  Eelty  and  offered  a  mortgage,  payaUe  in  one 
year,  which  Eelty  ft  Go.  accepted,  directing  their  book-keeper  to 
*^  settle ''  the  account  and  note  by  taking  the  mortgage,  which  was 
done  and  the  notd  given  up. 

There  was  no  afiSrmative  evidence  that  the  open  account  was 
actually  canceled  upon  Eelty  &  Go.'s  books,  nor  that  Eeech 
received  any  formal  or  written  release.  But  it  is  clear  that  the  note 
was  extinguished,  and  it  is  quite  evident,  notwithstanding  the  occa- 
sional use  of  the  words  "  secure  ^  and  **  securing ''  in  their  negotia- 
tions, that  it  Eeliy  &  Go.  after  the  receipt  of  the  mortgage,  had 
attempted  to  bring  suit  upon  the  open  account,  Eeech  could  have 
successfully  defended,  if  not  upon  the  ground  of  an  actual  extin- 
guishment, at  least  upon  the  plea  of  an  extension  of  the  time  of 
payment.  In  either  aspect,  there  was  a  good  consideration  for  the 
mortgage.  Upon  the  faith  thereof  Eelty  &  Go.  surrendered  their 
right  to  proceed  forthwith  for  the  recovery  of  the  claim,  and  this 
was  sufficient,  both  upon  principle  and  authority,  to  constitute  them 
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*'  mortgagees  in  good  faith/'    They  certainly  were  such  within  the 
meaning  and  evident  intent  of  this  ezpressipn  in  §  282  of  the  Code. 

The  subsequent  restoration  of  the  Bispham  judgment  may  have 
had  the  general  effect  claimed,  yiz. :  To  reviye  the  lien  as  of  the 
dat^  of  its  original  entry.  But  clearly  there  must  be  an  exception 
in  &Yor  of  intervening  equities,  otherwise  valid. 

The  order  appealed  from  should  be  reversed  with  110  costs,  and 
the  disbursements  of  the  appeal,  the  exceptions  to  the  referee's 
report  overruled,  and  the  motion  to  confinn  said  report,  granted 
with  $10  costs. 

Ordered  accordingly. 


ToFFBY  V.  Williams. 

ArrtH — in  eM  aetien'^fraud  must  affeet  entire  daim'-'Prtferences — nai 

eofUroftry  to  2aio  <^  this  Btate, 

Where  two  separate  causes  of  aetion  are  joined  in  one  oomplaint  an  arrest  will 
not  lie  for  fraud  in  respect  to  one  where  the  defendant  is  Innocent  as  to  the 
other.  Accordingly,  where  an  action  was  brought  to  recover  the  balance  on 
a  continuous  account  running  from  February  to  October,  Tidd  that  an  order  of 
arrest  would  not  be  allowed,  upon  the  ground  of  alleged  fraud  of  defendant 
in  incurring  the  obligation  committed  in  Aogast. 

A  transfer  of  the  principal  portion  of  defendant's  property  to  secure  an  alleged 
indebtedness  to  his  sister,  held  not  in  fraud  of  creditors  under  the  laws  of 
this  State,  the  fact  of  indebtedness  not  being  positively  controverted. 

Appeal  by  defendant  from  an  order  at  the  special  term  denying 
motion  to  vacate  an  order  of  arrest. 

The  action  was  brought  by  Daniel  Toffey  and  others  against 
Stephen  T.  Williams  to  recover  a  balance  of  account  for  goods  sold 
and  delivered  to  defendant  by  plaintiffs'  assignors.  The  complaint 
alleged  that  the  goods  were  sold  between  February  25,  1873,  and 
September  8,  1873.  The  bill  of  items  served  contained  charges 
from  February  5  until  the  8th  of  October,  and  credits  of  payments 
made  by  defendant  at  various  times  between  those  dates. 

The  order  of  arrest  was  granted  upon  the  affidavit  of  one  of  the 
assignors,  who  averred  that  in  the  months  of  July  and  August  de- 
fendant made  certain  false  statements  as  to  his  property,  which 
were  relied  on  by  the  assignors  and  induced  them  to  continue  to 
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give  del endant  credit.  That  being  indebted,  defendant  mortgciged 
all  the  property  connected  with  his  business  to  Ms  sister,  and  that 
"  deponent  believes  and  charges  that  the  said  two  mortgages  were 
fniadnlent  and  were  made  so  as  to  cheat  and  defrand  the  creditors 
of  said  Williams.'^  In  the  affidavit  deponent  alleged  that  the  goods 
sold  defendant  ''were  sold  during  the  period  from  Febmary  25, 
1873,  to  October  8,  1873,  and  all  became  due  and  payable  on  deliv- 
ery ;  and  that  the  said  balance  of  $3,223.13  dne  thereon  relates  to 
the  purchases  from  Augost  5, 1873,  to  October  ^  1873.'' 
Such  other  facts  as  are  material  appear  in  the  opinion. 

Shato  dk  Jeroloman,  for  appellant 

A.  G.  Merritt,  for  respondents,  as  to  the  application  of  pay- 
ments on  the  running  account,  cited  Truscott  v.  Eing^  6  N.  Y.  147; 
WM  V.  Dickinaon,  11  Wend.  62 ;  Trotter  v.  Grant,  2  id.  413. 

Babbeit,  J.  The  order  of  arrest  seems  to  have  proceeded  upon 
two  grounds:  first,  fraud  in  contracting  the  debt,  and  second,  a 
fraudulent  disposition  of  property.  The  action  is  brought  to 
recover  a  balance  of  $3,221,  for  goods  sold  between  February  25 
and  October  8,  1873.  There  is  no  pretense  that  the  account 
originated  in  any  representations,  fraudulent  or  otherwise,  nor  that 
any  such  representations  were  made  until  the  months  of  July  and 
August,  1873.  During  these  months,  upon  the  plaintiffis'  assign- 
ors requesting  payment  of  What  was  due  them,  the  defendant  com- 
plied in  part,  and,  in  promising  a  speedy  payment  of  the  balance, 
is  said  to  have  made  statements  as  to  his  condition  which  were 
untrue.  One  at  least  of  these  statements  the  plaintiffs  concede  to 
have  been  true;  others  were  mere  opinions,  or,  at  the  worst,  boasts 
of  ability  to  make  speedy  payment  The  remainder  are  denied  or 
explained.  But  assuming  these  statements  to  have  been  made,  and 
their  falsity  to  have  been  established,  there  is  not  a  particle  of 
evidence  that  they  were  made  as  an  inducement  to  continued  deal- 
ings, nor  that  there  was  ever  any  question  between  the  parties  of 
discontinuing  such  dealings. 

That  being  so,  the  claim  now  made  by  the  plaintiffs'  assignors  of 
a  reliance  upon  the  representations,  which  was  not  communicated 
and  was  in  fact  unknown  to  the  defendant,  fails  to  meet  the  diffi- 
culty.   Again,  the  whole-  theory  of  this  branch  of  the  case  is 
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erroneons.  The  plaintiffs  claim  that  the  balance  for  which  the 
action  is  brought  relates  to  pnrchajBes  from  August  5  to  October 
8, 1873.  The  purpose  of  this  is  obyious.  It  is  to  effect  a  break 
in  the  account  where  contract  ends  and  tort  commences,  and  to 
bring  all  the  purchases  after  August  5  specifically  within  the 
representations.  Then,  as  the  defendant  paid  the  plaintiff's  assign- 
ors, between  August  5  and  October  8,  more  money  than  he 
receiyed  goods,  the  plaintiffs  arbitrarily  apply  all  such  payments  to 
the  satisfaction  of  what  confessedly  rests  upon  mere  contract,  and 
thus  leave  what  they  seek  to  enforce  ex  delicto  wholly  unpaid. 
This  is  neither  ingenuous  nor  sound*  The  truth  is  that  the  account 
was  continuous. 

The  complaint  is  for  a  general  balance  on  account  of  goods  sold 
between  February  25  and  September  8  (October  8  undoubt- 
edly intended).  Nor  is  there  any  rest  in  the  bill  of  particulars. 
The  items  of  purchase  are  given  in  succession  from  February  25 
to  October  8,  and  they  foot  up  at  a  total  debit  of  $14,125.51. 
The  items  of  credit  follow,  running  from  March  7  to  October 
9,  and  footing  up  a  total  of  $10,907.20;  and  the  balance  of 
$3,223.31  is  obtained  simply  by  subtracting  the  total  credit  from 
the  total  debit.  The  rule  is  weU  settled  that  if  two  separate  causes 
of  action  are  joined  in  one  complaint,  an  arrest  will  not  lie  for 
fraud  with  respect  to  the  one  where  the  defendant  is  confessedly 
innocent  as  to  the  other.  There  must  be  a  right  to  arrest  upon 
the  entire  claim  of  the  complaint.  Bowen  y.  True,  53  N.  Y.  640 ; 
McOavem  y.  Payn,  32  Barb.  84.  Still  less  will  an  arrest  lie  where 
there  is  but  one  cause  of  action  and  that  for  a  balance  of  a  running 
account  made  up  in  great  part  of  itema  entirely  untainted  with 
fraud. 

As  to  the  second  branch  of  the  motion,  the  test  is  as  put  by  the 
respondent,  whether  ''the  court  can  believe  that  he,  the  defendant, 
really  owed  his  sister  the  $11,000,  as  claimed. '^  If  he  did  he  had  a 
right  to  pay  or  secure  her,  and  the  assignment  and  mortgages  com- 
plained of  were  not  fraudulent  dispositions  of  property  under  the  laws 
of  this  State.  As  to  the  fact  of  the  loan,  we  do  not  see  why  we  are 
not  bound  to  believe  it.  It  is  sworn  to  by  the  defendant  and  by 
his  sister's  husband,  who  says  he  acted  for  her  in  making  the  loans. 
There  is  not  a  particle  of  evidence  to  the  contrary,  nor  are  their 
statements  discredited  in  any  manner.  They  may  seem  suspicious, 
owing  to  the  relationship  of  the  parties,  and  the  consequent  facility 
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for  ooUoflioiL  Indeed^  we  may  say  that  but  sliglxt  eyidence  would 
be  sufficient  under  all  the  circomstanoes  of  the  case  to  turn  the 
scale.  Bnt  even  that  slight  eyidence  is  wanting,  and  all  that  the 
plaintiffH  are  able  tosayis,  that  tiie  property  has  been  disposed  of  by 
the  instniments  in  qnestion,  and  that  they  ''  beUw$  "  and  ^'  charge  " 
that  snch  instruments  are  frandnlent. 

But  we  have  no  right  thus  to  belieye  judicially  without  some 
facts  dehors  the  instruments,  and  we  certainly  cannot  arbitrarily 
refuse  credence  to  the  testimony  of  unimpeaohed  witnesses. 

For  these  reasons  the  order  appealed  from  should  be  reyersed, 
with  $10  costs,  and  the  disbursements  of  the  appeal ;  and  the  motion 
to  yacate  the  order  of  arrest  diould  be  granted,  with  110  costs. 

Ordered  accordingly. 


Pboplb  e»  rd.  Albxavdsb  y.  Albxakbbb. 

Btferenee^to  take  tesHmonif  upon  gueeHon  ef  eeiUempt — eeurt  maiy  order. 

Upon  an  order  to  show  caaae  why  she  should  not  be  punished  for  oontempt  in 
aflfiiBting  in  the  disobedience  of  an  order  of  the  courts  respondent  filed  an  afiS- 
davit  denying  such  oontempt,  and  aetting  forth  facte  in  support  of  such 
denial.  HM,  that  it  was  within  the  general  power  of  the  court  to  order  a 
reference  to  take  testimony  for  the  information  of  the  court  upon  the  sub- 
ject of  the  contempt. 

Appeal  by  Maria  L.  Newcomb  from  an  order  of  reference,  made 
at  special  term,  directing  that  this  matter  be  referred  to  William 
G.  Ohoate,  to  take  the  eridence  produced  by  the  respectiye  parties 
upon  the  question  whether  said  Maria  L.  Newcomb  had  or  had  not 
been  guilty  of  contempt,  in  aiding,  assisting  and  abetting  the  yio- 
lation  of  certain  orders  of  the  court  in  relation  to  the  custody  of 
the  children  of  the  relator,  Junius  Brutus  Alexander,  and  respond- 
ent, Eliza  H.  Alexander.    The  &cts  were  these: 

Belator  brought  habeas  corpus  against  the  respondent,  his  wife, 
to  regain  possession  of  their  infant  children.  An  order  was  made, 
referring  the  writ,  return  and  trayerse  to  a  referee,  to  take  testi- 
mony and  report  it  to  the  court,  and  that  meantime  the  children 
remain  in  the  custody  of  the  mother;  but  that  they  should  not  be 
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taken  out  of  the  oity  of  New  York  Sabsequently  an  order  was 
made  awarding  the  temporary  custody  of  the  children  to  the  father. 
The  mother  failed  to  comply  therewith,  and  removed  the  children 
and  herself  from  the  jurigdiction,  and  their  whereabonts  is  unknown. 
Belator,  on  an  affidavit  of  those  facts,  and  that  said  Maria  L.  Kew- 
comb  herein  (who  is  the  mother  of  relator's  wife)  aided,  assiflted  and 
abetted  her  daughter  in  removing  the  children,  obtained  against 
her  an  order  to  show  cause  why  she  should  not  be  punished  for 
contempt.  Defendant  showed  cause  by  affidavit,  denying  all 
charges.  Thereupon  the  court  made  an  order  of  reference  to  take 
proofs,  and  report  the  same  to  the  court  From  that  order  the 
appeal  was  taken.  Such  other  facts  as  are  material  appear  in  the 
opinion. 

Wheeler  H.  Peckham,  for  appellant,  as  to  the  validity  of  the 
order  cited:  4  Waite  Pr.  187;  1  Oraiy  Sp.  Pr.  193, 200;  2  Barb.  Oh. 
Pr.  278;  1  Van  Sant.  Eq.  Pr.  630;  McCredie  v.  Senior,  4  Paige, 
382;  People  v.  Ompton,  1  Duer,  513,  516;  Jackson  v.  Smith,  6 
Johnk  115,  117. 

Shipman,  Barlow,  Larocque  S  McFarland,  for  relator. 

LA.WBBHOB  J.  The  order  of  the  special  term  should  m  my 
opinion  be  affirmed  for  these  reasons  : 

I.  Oonceding  that  the  appellant's  counsel  is  correct  in  con- 
tending that  the  alleged  misconduct  of  the  appellant  amounted  to 
a  criminal  contempt  if  anything,  the  order  of  reference  was  proper. 
The  statute  in  relation  to  criminal  contempts  does  not  point  out 
how  a  party  charged  with  a  contempt  shall  be  proceeded  against, 
save  that  it  is  provided  that  he  shall  be  notified  of  the  accusation, 
and  have  a  reasonable  time  to  make  his  defense.  2  £.  S.  278>  § 
12.  In  this  case  the  order  appealed  from  was  made  after  Mrs. 
ITewcomb  had  been  notified  to  appear  by  order  to  show  cause,  and 
had  filed  an  affidavit  denying  the  contempt,  and  setting  forth  facts 
tending  to  sustain  si^ch  denial.  On  the  filing  of  that  affidavit,  it 
was,  it  seems  to  me,  perfectly  competent  for  the  court  below,  if 
desiring  further  proof  as  to  the  alleged  contempt,  to  send  the  mat- 
ter before  a  referee  by  whom  each  party  could  be  heard,  and  to 
defer  further  action  in  the  proceeding  until  the  coming  in  of  the 
referee's  report. 
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IL  It  the  proceeding  taken  against  Mrs.  Newcomb  be  regarded 
as  coming  within  the  provisions  ol  the  Beyised  Statutes^  entitled 
^'  Of  proceedings  for  contempt  to  enforce  ciyil  remedies^  and  to  pro- 
tect the  rights  of  parties  in  civil  actions"  (2  B.  8. 534) ;  then  as  the 
proceeding  was  initiated  by  an  order  to  show  cause  and  not  by 
attachment^  an  order  of  reference  was  proper  without  first  filing 
interrogatories.     PiU  y.  Davison,  37  N.  Y.,  240. 

In  that  case  Pabjos,  J.,  deliyering  the  opinion  of  the  courts 
says  at  page  243:  '^  The  statutes  cited,  and  what  has  already  been 
said  in  regard  te  them  show,  I  think,  that  when  the  proceeding  is 
by  an  order  to  show  cause,  no  interro^tories  are  necessary. '^  See, 
also  WaUan  y.  FUmmmone,  5  Duer,  629,  and  comments  on  that 
case  by  Pabkbb,  J.,  37  N.  Y.,  pp.  240  and  241. 

HL  If  the  facts  proved  before  th^referee  do  not  show  that  the 
appellant  was  guilty  of  a  contempt,  the  appellant  will  have  an 
opportunity  of  asserting  her  rights,  and  can  be  protected  by  the 
court  upon  the  coming  in  of  the  report  of  the  referee. 

The  order  was  within  the  general  power  of  the  court  to  inform 
itself  more  fully  than  it  could  be  informed  by  affidavit,  of  an 
alleged  violation  or  disregard  of  its  order. 

It  was  properly  made,  and  should  be  affirmed  with  $10  costs  and 

disbursements. 

Order  affirmed. 


Nbwmau  v.  Qoddabd. 

JwiidicUen — ofaeU(nifarper9(m<dir^ttrie8eofnmitted  abroad —  Trial — direo' 
Hon  tojwry  to  diiregard  incompetent  evideneedoei  not  eure  error  in  admitting 
it — JESeidenee — res  geetm — intent — Datnagee, 

The  conrts  of  this  State  have  jariadiction  of  actions  for  personal  injuries  com- 
mitted abroad,  where  both  or  either  of  the  parties  are  citizens  of  the  United 
States.    De  Witt  v.  Buchanan,  54  Barb.  82,  foUowed. 

The  error  of  admitting  incompetent  eyidenoe  is  not  cored  hy  a  direction  to  the 
jury  to  disregard  it. 

In  an  action  for  the  wrongful  ejection  of  plaintiif  from  a  store  owned  bj  him 
in  Arkansas,  in  1861,  and  ^e  conversion  of  the  goods  therein,  plaintiff 
oflbred  evidence  to  sh&w  that  defendant  afterward  made  threats  of  personal 
violence  to  plaintiff,  and  that  goods  of  the  kind  in  question  at  that  place 
during  the  war,  enhanced  in  value  one  to  two  hundred  per  cent  in  gold. 
Held  inadmissible. 

The  evidence  of  the  threats  was  not  part  of  the  ree  geeta,  and  was  incompetent 
even  to  show  the  quo  animo  of  defendant's  acts. 
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Appbal  by  defendant  from  a  judgment  in  favor  of  plaintiS  npon 
the  verdict  of  a  jury,  and  from  an  order  denying  a  new  triaL 

The  action -waa  brought  by  William  M.  Newman  against  George 
H.  Goddaid  fortreflpass,  andinjories  done  by  defendant  to  plaintiff's 
person  and  property.  The  necessary  facts  appear  sufficiently  in 
the  opinion* 

Ja/mM  (7.  Carter p  tot  appellant. 

JoMph  Larocqus,  for  respondent. 

Lawjeuskob,  J.  The  plaintiff  alleges  that  the  defendant  with 
others^  acting  as  a  vigilance  committee  in  the  city  of  Camden,  in 
Arkansas,  on  the  14th  day  of  May,  1861,  with  force  of  arms,  entered 
the  store  of  the  plaintiff  and  ejected  him  therefrom,  and  seized  and 
carried  away  the  stock  of  goods  in  the  store  with  all  the  books, 
papers  and  private  effects  of  the  plaintiff,  and  converted  and  dis- 
posed of  the  same  to  their  own  use,  and  thereby  broke  up  and 
destroyed  the  plaintiff's  business;  and  damages  are  claimed  for  the 
injury  resulting  to  the  plaintiff. 

On  the  trial  it  was  contended  by  the  coonsel  for  the  defendant : 
First,  that  this  court  has  no  jurisdiction,  so  far  as  the  action  is  to 
be  regarded  as  brought  to  recover  for  the  personal  injuries  sustained 
by  the  plaintiff;  and.  Second,  that  the  defendant  having  been 
subsequentiy  discharged  as  a  bankrupt,  under  the  bankrupt  law  of 
the  United  States,  such  discharge  is  a  bar  to  this  action. 

As  I  have  come  to  the  conclusion  that  anew  trial  must  be  granted 
upon  two  of  the  objections  and  exceptions  taken  by  the  defendant's 
counsel,  it  will  be  unnecessary  to  consider  the  effect  of  the  discharge 
in  bankruptcy,  and  as  to  the  question  of  jurisdiction,  the  case  of 
De  Witt  V.  BtAchanan^  54  Barb.  32,  seem  to  be  conclusive. 

In  that  case,  Jakbs,  J.,  denies  the  doctrine  laid  down  by 
Chief  Justice  Dalt,  in  Moloney  v.  Dows,  8  Abb.  316,  and  says  : 
'^It  is  now  settled  that  the  courts  of  this  State  wiU  entertain  juris* 
diction  of  actions,  for  personal  injunes  committted  abroad,  when 
both  or  either  of  the  parties  are  citizens  of  the  United  States." 

Upon  the  trial  the  plaintiff  was  allowed  to  testify  under  the  objec- 
tion and  exception  of  the  defendant's  counsel,  to  threats  made  by 
the  defendant  of  personal  injury  or  violence  to  the  plaintiff  after 
the  ejection  of  the  plaintiff  from  his  store,  and  after  the  seizure 
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ttnd  conversion  of  the  plaintiffs  goods.  He  was  also  permitted  to 
testify,  under  like  objection  and  exception,  that  the  goods  taken  from 
his  store  before  the  close  of  the  war  enhanced  in  yalne  from  one  to 
two  hundred  per  cent  in  g6ld. 

The  justice  before  whom  the  cause  was  tried,  in  his  charge  to  the 
jury,  upon  the  request  of  the  defendant's  counsel,  directed  the  jury 
not  to  take  any  of  this  eyidence  into  consideration  in  fixing  the 
amount  of  damages  sustained  by  the  phdntifE. 

I  think  that  the  eyidence  was  incompetent  and  that  the  subse- 
quent direction  to  the  jury  to  disregard  it  does  not  cure  the  error 
in  first  receiying  it. 

The  threats  made  by  the  defendant  after  the  trespass  and  wrong- 
ful acts  ayerred  in  the  complaint  had  occurred  were  not  a  part  of 
the  res  gegtm,  but  threats  to  commit  separate  and  independent 
torts.  They  constituted  no  part  of  the  cause  of  action  stated  in  the 
complaint,  and  as  they  were  made  after  that  cause  of  action  had 
arisen,  I  do  not  see  how  such  threats  tended  to  show  the  animus 
of  the  defendant  toward  the  plaintiff  in  committing  the  acts  referred 
red  to  in  the  complaint. 

The  eyidence  as  to  tiie  rise  in  the  yalue  of  the  goods  seems  to  me 
to  haye  been  equaUy  irreleyant  and  mcompetent.  It  was  assumed 
that  the  plaintiff  would  haye  remained  in  Oamden  throughout  the 
war  and  that  he  would  haye  continued  to  be  the  owner  of  the  goods 
until  the  great  increase  in  yalue  had  taken  place. 

The  rule  which  should  goyem  in  this  case  is  well  stated  by  Judge 
Gboyibb,  in  Srien  y.  Larittard,  19  N.  Y.  302, 308.  There  the  justice, 
in  charging  the  jury,  directed  them  to  disregard  certain  eyidence 
which  he  had  admitted.    Judge  Gsotbb  says: 

**  The  plaintiffs  counsel  insists  that  this,  if  error,  was  cured  by 
the  charge  when  illegal  eyidence,  properly  excepted  to,  has  been 
reoeiyed  during  a  trial,  U  must  be  shown  that  the  verdict  was  not 
affected  by  it  or  the  judgment  will  be  reversed.  If  the  eyidence  may 
haye  affected  the  yerdict,  the  error  cannot  be  disregarded.  The 
rights  of  parties  can  only  be  preserved  by  adhering  to  this  rule.  It 
would  be  in  yain  to  observe  the  rules  prescribed  by  law  to  secure  an 
impartial  jury,  if  their  minds  are  to  be  subjected  to  the  influence 
of  illegal  eyidence  after  they  are  impanneled.  It  does  not  follow 
that  impressions  thus  obtained  will  have  no  effect,  although  the 
judge  directs  them  to  disregard  the  evidence. ''  See  also  Trtwer  v. 
Mghth  Aventte  B,  If.  Oo.y  3  Keyes,  499. 
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In  this  case  it  cannot  be  said  that  it  appears  that  the  evidence 
objected  to  did  not  affect  the  minds  of  the  juiy  in  arriving  at  their 
verdict.  On  the  contrary,  I  think  that  it  is  quite  apparent  that 
the  evidence  may  have  affected  and  did  affect  their  minds  in  reach- 
ing a  conclusion.  The  case  is  one  which  in  its  nature  appeals  very 
strongly  to  the  sympathies  and  passions,  and  the  evidence  was  cal- 
culated to  inflame  and  excite  the  sympathies  of  the  jury.  The  yer- 
dict  rendered  was  large  in  amount,  and  as  the  evidence  may  have 
enhanced  the  verdict,  I  do  not  think  that  we  can  disregard  the 
error.  The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered. 


MuBPHT  v.  Pboplh. 

Orimifial  law —  BMery^vpon  MUetment  far,Jwry  may  eenniet  of  larceny  or 
auauU  and  battery — Charge  to  jury — ichen  aeeerUon  €(f  phy$kal  power  %» 
negation  of  legal  —  Exception. 

On  a  trial  for  robbery,  the  evidence  for  the  prosecution  tended  to  eBtablish  the 
offense,  but  the  prisoner  gave  evidence  which,  if  believed,  would  have 
acquitted,  or  justified  conviction  for  a  lesser  offense.  The  prisoner  denied 
all  intent  to  steal,  without  denjing  some  degree  of  violence.  Seld,  that  \t 
was  within  the  legal  power  of  the  jury  to  convict  of  larceny  from  the  per- 
son, or  of  an  assault  and  battery. 

Upon  a  request  by  prisoner's  counsel  to  charge  that  a  conviction  could  be  had 
for  these  offenses,  the  court  said :  "  It  is  in  your  power  to  find  this  man  guilty 
of  arson,  in  setting  fire  to  the  dty  hall ;  you  are  only  to  find  such  a  ver- 
dict as  the  facts  that  have  been  proven  before  you  will  justify."  An  excep- 
tion was  taken  to  this  charge,  but  none  to  the  refusal  to  chazge  as  requested. 
HM,  that  the  request  to  charge  was  as  to  the  legal  rights  of  the  jury,  and 
not  their  physical  power ;  that  the  charge  amounted  to  a  negation  of  the 
lawful  power,  by  positive  assertion  of  the  physical  power  to  do  an  unlawful 
act ;  and  that  the  exception  taken  was  sufficient  to  raise  the  question  of  the 
right  to  refuse  to  charge  as  requested. 

£bbor  to  the  New  York  general  sessions  to  review  the  convic- 
tion of  Edward  Murphy,  the  plaintiff  in  error.  The  facts  fuUy 
appear  in  the  opinion. 
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Wm.  F.  Hofce,  for  plaintiff  in  error. 

B,  K.  Phelps,  district-attorney^  for  the  people. 

Davis,  P.  J.  The  plaintiff  in  error  was  indicted  for  robbery  in 
the  first  degree;  in  feloniously  taking  by  force  and  yiolence  from 
the  person  of  the  complainant  a  yalise  and  its  contents.  The  eyi- 
dence  on  the  part  of  the  prosecution  tended  to  establish,  very 
dearly,  the  alleged  offense;  but  the  prisoner,  on  his  own  behalf, 
gaye  testimony  which,  if  belieyed  by  the  jury  to  be  true,  would 
haye  acquitted  him  of  robbery,  but  haye  justified  a  conyiction  for  a 
less  offense. 

At  the  close  of  the  charge,  to  which  no  exceptions  were  taken, 
the  counsel  for  the  prisoner  requested  the  court  ''to  charge. the 
jury  that  they  can  render  a  yordict  of  guilty  of  larceny  from  the 
person,  or  of  an  assault  and  battery,"  to  which  request  the  learned 
recorder  responded  by  saying:  "  It  is  in  your  power  to  find  this 
man  guilty  of  arson  in  setting  fire  to  the  city  hall.  You  are  only 
to  find  such  a  yerdiot  as  the  facts  that  haye  been  proyen  before  you 
win  justify." 

To  this  charge  the  counsel  for  the  prisoner  excepted.  It  was  the 
obyious  purpose  of  the  counsel  for  the  prisoner,  by  his  request,  to 
call  out  instructions  that  under  the  indictment  in  the  case,  the 
prisoner  could  lawfully  be  conyicted  of  larceny  from  the  person,  or 
of  assault  and  battery,  if  the  jury  found  the  fttcts  of  the  case  to  be 
such  as  to  call  for  such  a  conyiction  at  their  hands.  It  was  as  to 
the  legal  right  of  the  jury  that  he  desired  them  to  be  charged,  and 
net  as  to  their  physical  power,  regardless  of  legal  right.  'We  think 
the  propositions  of  law  inyolyed  in  the  request  were  sound.  The 
robbery  charged  embraced  larceny  from  the  }>erson,  because,  if 
there  had  been  an  actual  felonious  taking,  not  accompanied  with 
the  force  and  yiolence,  or  the  fear  of  immediate  injury  to  the  per- 
son, necessary  to  constitute  robbery,  the  crime  would  drop  in  grade 
to  the  less  heinous  offence  of  larceny;  or  if  the  taking  of  the  yalise 
by  personal  yiolence  were  found,  but  without  intent  to  steal,  the 
offense  might  fall  still  further  into  the  misdemeanor  of  assault  and 
battery.  The  indictment  embraced  three  seyeral  ingredients, 
which,  together,  constituted  the  charge  of  robbery,  and  the  eyi* 
dence  coyered  the  whole  ground  so  that  all  of  the  essentials  -of  the 
highest  offense  were  necessarily  within  the  scope  of  consideration 
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by  the  jury;  but  inasmuch  aa  the  prisoner'B  own  testimony  denied 
all  intent  to  steal,  without  denying  some  degree  of  yiolence  in 
attempting  to  take  possession  of  the  valise  against  the  complain- 
ants will,  and  as  it  cannot  be  said  that  the  jury  had  no  right  to 
believe  his  version  of  the  transaction,  it  follows  that  it  was  within 
their  legal  power  to  find  that  the  offence  oommitted  was  of  no 
higher  grade  than  assault  and  battery.  A  verdict  for  that  misde- 
meanor would,  therefore,  have  been  lawful,  however  unreasonable 
it  might  appear* 

There  was  no  exception  to  the  refusal  to  charge  as  requested,  and 
in  one  view,  the  omission  to  take  such  an  exception  might  be  said 
to  operate  as  a  waiver  of  all  error  in  not  so  charging.  The  excep- 
tion was  only  to  the  charge  as  given.  But  in  this  case  we  think 
the  charge  as  given,  must  be  read  in  connection  with  the  request  in 
order  to  reach  the  sense  in  which  it  was  doubtless  taken  and  under- 
stood by  the  jury.  The  request  was  in  substance  that  under  the 
indictment,  the  jury  had  lawful  power  to  convict  of  the  lesser 
offense.  The  charge  was  an  emphatic  negative  of  the  lawful  power 
by  a  positive  assertion  of  the  physical  power  to  do  an  unlawful  act, 
in  such  phrase  as  at  once  to  impress  a  juror's  mind  with  the  absurd- 
ity and  illegality  of  exercising  such  physical  power.  When  requested 
to  charge  that  there  might  be  lawfully  a  conviction  of  larceny  or 
assault  and  battery,  the  court  says  to  the  jury:  ^^  It  is  in  your  power  to 
find  this  man  guilty  of  arson  in  setting  fire  to  the  city  hall.  You 
are  only  to  find  such  verdict  as  the  facts  that  are  proven  before  you 
will  justify."  Few  jurors,  unfamiliar  with  legal  learning,  would 
fail  to  understand  the  court  as  meaning  to  assert,  you  can  do  such 
monstrous  things  as  to  convict  this  prisoner  of  arson  in  setting  fijre 
to  the  city  hall,  and  it  would  be  equally  monstrous  to  convict  of  the 
requested  offenses,  but  your  duty  is  to  convict  or  acquit  of  the  crime 
of  robbery. 

It  was  erroneous  to  say  to  the  jury  that  they  had  power  to  convict 
of  the  supposed  arson,  and  it  cannot,  therefore,  be  supposed  that 
the  learned  recorder  meant  to  assert  any  such  thing  as  a  legal  prop* 
osition.  It  must  be  deemed,  therefore,  that  he  intended  by  put* 
ting  before  the  jury  an  imaginary  exercise  of  their  physical  power 
so  striking  and  repulsive  to  all  notions  of  propriety,  that  they  would 
clearly  see  and  shrink  from  a  similar  abuse  of  their  functions,  by 
finding  no  such  verdict  as  the  request  to  charge  supposed  they  xnight 
or  could  fijid. 
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It  is  true  it  is  very  easy,  by  technical  constraction  and  subtle  rea- 
soning, to  reach  contrary  views  as  to  this  charge,  and  the  effect  of 
the  exception  to  it.  Bat  we  feel  bound  to  regard  it  as  we  think  the 
jury  must  haye  done,  and  to  consider  it,  therefore,  as  a  charge, 
adyerse  to  the  request,  and  therefore  legally  injurious  to  the  pris- 
oner. 

In  this  yiew  the  exception  raises  substantially  the  question 
whether  it  was  right  to  refuse  to  charge  as  requested.  It  has  already 
been  shown  that  it  was  not,  and  therefore,  as  the  plaintiff  in  error 
has  been  depriyed  of  a  legal  right  which  might  possibly  haye  resulted 
to  his  advantage,  we  are  bound  to  reyerse  the  conyiction,  howeyer 
just  it  may  seem  upon  the  whole  case. 

The  judgment  and  conyiction  are  reversed,  and  a  new  trial  ordered. 

Judgment  reversed  and  new  trial  ordered. 


ExoBLSiOE  Pbtboleum  CoMPAirr  V.  Laot. 

BtferenM  — findings  on  setUemerU  qfecue  —  refusal  to  find  — praotiee  on. 

Plaintiff,  after  an  advene  report  hj  a  referee,  made  a  case  with  exceptions, 
and  on  the  settlement  of  the  same  proposed  a  number  of  additional  findings. 
To  those  which  the  referee  did  not  find  the  case  stated  this :  "  The  referee 
declined  so  to  find,  and  to  sach  declination  appellant  duly  excepted." 
Plaintiff  thereupon  moved  that  the  referee  *'be  required  to  find  for  or 
against  all  the  findings  requested."  Held,  that  the  plaintiff  was  in  position 
to  review  on  appeal  every  question,  both  of  law  and  fact  that  could  properly 
be  raised  both  as  to  the  effect  of  the  findings  and  the  propriety  of  the 
refusals,  and  an  order  denying  plaintiff's  motion  was  correct. 

The  practice  in  relation  to  refusals  by  referees  to  pass  upon  questions  of 
fact,  laid  down. 

Where  a  referee  declines  to  find  as  requested,  it  must  be  deemed  a  ruling  that 
the  evidence  would  not  justify  such  finding,  or  that  it  is  not  material  to  the 
issue. 

Appeal  by  plaintiff  from  an  order  at  the  special  term  denying  a 
motion  that  the  referee  should  make  certain  findings. 

The  action  was  brought  by  plaintiff  against  Maggie  B.  Lacy, 
executrix,  etc.,  of  Frederick  Lacy,  deceased,  and  others,  to  recoyer 
diyidends  alleged  to  haye  been  illegally  paid  out  of  the  capital  of 
plaintiff.  The  material  facts  in  relation  to  the  motion  mentioned, 
fully  appear  in  the  opinion. 
Vol.  V,  N.  T.  Rbp.— 89 


306  FIRST  DEPAETMENT, 

Elxoelsior  Petroleiiin  Ck>.  t.  Lacy. 

William  H.  Dickinson,  for  appellant. 
Man  &  Parsons,  for  respondents. 

Davis^  p.  J.  This  case  was  tried  before  a  referee^  who  reported 
in  favor  of  the  defendants.  The  plaintiffs  made  a  case  with  excep- 
tions,  and^  on  the  settlement  of  the  same^  proposed  to  the  referee  a 
large  number  of  findings  in  addition  to  those  contained  in  his 
report.  The  referee  passed  apon  all  of  the  proposed  findings, 
allowing  several  of  them,  and  declining  to  allow  the  others.  At 
the  foot  of  each  of  the  requests  which  the  referee  did  not  find 
as  requested,  the  case  states  that  ^^  the  referee  declined  so  to  find, 
and  to  such  declination  appellant  duly  excepted."  The  plaintiff 
thereupon  moved,  at  special  term,  for  an  order  that  the  referee  ^*  be 
required  to  find  for  or  against  all  of  the  findings  requested  by 
plaintiff  on  the  settlement  of  the  case,"  which  motion  was  denied, 
as  it  is  stated  in  the  order,  on  the  ground  that  it  appeared  to  the 
court  '^  that  the  referee  has  allowed  or  declined  the  various  proposed 
findings,  and  that,  therefore,  there  is  nothing  to  send  back  to  him, 
he  having  done  all  that  he  was  bound  to  do." 

We  are  of  opinion  that  the  order  of  the  special  term  is  correct 
By  rule  41  of  this  court  it  is  provided  that,  upon  the  settlement  of 
the  case,  the  referee  ^*  shall  correct  and  settle  the  case  according  to 
the  facts,  and  shall,  at  thai  time,  find  on  sv>ch  other  questions  of  fact 
as  may  be  required  by  either  party  and  be  material  to  the  issue." 

The  words  above  italicised  are  an  amendment  of  the  old  rule 
made  by  the  convention  of  judges  in  December,  1870,  and  they 
were  doubtless  inserted  to  change*  the  practice  as  to  the  time  when 
additional  findings  should  be  asked  for,  it  having  been  decided  in 
Lefler  v.  Meld,  50  Barb.  407,  that  the  request  for  additional  findings 
must  be  made  before  the  settlement  of  the  case. 

I  have  no  doubt  that  the  words  **  find  on  "  were  used  in  such 
amendment  in  the  sense  of  '^  pass  upon,"  and  it  may  be  added  that 
the  late  convention  of  judges  to  revise  the  rules  have  substituted 
the  word  ^^ pass '^  tor  the  word  "find"  in  the  rules,  to  take  effect 
on  the  1st  of  February,  next. 

The  following  is  the  practice  laid  down  as  I  think  correctly  in 
Wait^s  Practice  (Vol.  3,  p.  327).  "  Should  the  referee  refuse  to 
pass  upon  questions  of  fact  submitted  to  him  for  that  purpose  and 
to  find  affirmatively  or  negatively  the  party  should  as  a  precau- 
tionary measure  take  an  exception  to  such  refusal  although  such 
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an  exception  may  not  be  strictly  necessary  or  available  to  raise 
the  question  for  review.  See  Qrant  v.  Morse,  22  N.  T.,  323 ; 
Manly  y.  Ins.  Co.  of  North  America;  1  Lans.  20 ;  Priest  v.  Price, 
3  Keyes,  222 ;  Lefler  t.  Field,  47  N.  Y.  407  ;  AsMey  v.  Marshall, 
29  id.  494 ;  Brooks  y.  Van  Every ^  3  Keyes  27. 

**  The  party  should  thereupon  move  the  court  at  special  term  be- 
fore the  argument  of  the  appeal  from  the  judgment  for  an  order 
directing  the  referee  in  settling  the  case  to  insert  the  proposed 
matter  as  related  to  the  points  or  claims  alleged  to  have  been  ac- 
tually made  on  the  trial  before  him,  and  to  send  the  case  back  to 
him  for  further  findings  if  it  should  be  made  to  appear  that  they 
were  necessary  to  a  proper  review  of  the  judgment.  Lefier  v.  Field, 
47  NT.  Y.  407 ;  Van  SlyJce  v.  Hyatt,  46  id.  259  ;  Brainard  v.  Dun- 
ning, 30  id.  211. 

"  Upon  the  application  for  the  order  the  materiality  of  the 
denied  findings  should  be  shown  to  the  court.  Should  the  appli- 
cation be  denied  the  proceedings  to  obtain  further  findings  can  be 
inserted,  and  upon  an  appeal  from  the  judgment  the  materiality  of 
the  findings  asked  for  and  refused  can  be  determined  in  the  general 
term,  and  in  the  Court  of  Appeals  on  a  review  of  the  whole  case. 
Van  SlyJce  v.  Hyatt,  46  N".  Y.  259." 

Under  rule  41,  the  referee  is  to  find  on  such  other  facts,  etc., 
"as  may  be  material  to  the  issue."  Whether  the  findings  are 
material  to  the  issue,  or  not,  is  a  question  to  be  determined  pri- 
marily by  the  referee,  and  where  he  expressly  declines  to  find  as 
requested  that  must  be  deemed  a  ruling  to  the  effect  that  the  evi- 
dence would  not  justify  such  finding,  or  that  if  found,  the  fact 
would  not  be  material  to  the  issue.  It  is  to  be  presumed  that 
where  requests  for  additional  findings  are  made  the  party  has  been 
careful  to  insert  all  the  evidence  on  which  he  bases  the  request, 
and  thus  to  be  able  to  bring  to  the  attention  of  the  court  on  review 
both  the  correctness  and  the  materiality  of  the  request.  The 
appellant  asserts  that  the  evidence  is  in  the  case  upon  which  the 
referee  should.have  found  in  accordance  with  his  requests.  If  that 
be  so  we  think  he  is  in  position  ^  review  in  this  court  every  ques- 
tion both  of  law  and  fact  that  caii  properly  be  raised  both  as  to  the 
effect  of  the  findings  made^  and  the  propriety  of  the  refusals  to 
find. 

The  order  appealed  from  should  be  affirmed,  but  under  the  cir- 
cumstances without  costs.  Order  affirmed. 
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Gill  v.  People. 

Ofimindl  law — Jurisdiction — when  otQection  towaiwd — Certiorari  —  cannot 
review  proceedings  after  judgment —  Indictmemt — date — Witness  —  cross- 
examination  of  prisoner. 

Where  prleoners  who  were  brought  before  a  committing  magistrate  upon  a 
charge  of  keeping  a  disorderly  house  elected  to  be  tried  before  the  court  of 
special  sessions,  held,  that  this  disposed  of  all  objection  to  the  jurisdiction  of 
that  court  to  try  them. 

After  the  prisoners  were  convicted  and  sentenced  their  counsel  desired  the 
court  to  note  an  appeal  to  the  court  of  general  sessions  for  a  rehearing. 
Hddy  that  the  action  of  the  court  thereupon  could  not  be  reyiewed  bj  certi- 
orari. That  brings  up  the  record  and  proceedings  to  and  including,  but  not 
subsequent  to  judgment.    . 

The  rule  is  well  settled  that  an  indictment  will  be  good  if  the  day  and  year 
when  the  offense  occurred  can  be  collected  from  the  whole  statement, 
although  they  be  not  expressly  averred. 

The  prisoner  took  the  stand  as  a  witness  in  his  own  behalf.  Seld^  that  the 
court  could  interrogate  him  as  fully  as  necessairy  to  test  the  truth  of  his 
direct  testimony. 

Certiorari  to  the  court  of  special  sessions  of  the  peace  in  the 
city  of  New  York,  sued  out  by  Thomas  Gill  and  Effie  Morton,  who 
were  conyicted  in  that  court  of  the  misdemeanor  of  keeping  a  dis- 
orderly houscj  to  reyiew  proceedings  upon  their  conyiction. 

Peter  Mitchell,  for  appellants. 

B.  K.  Phelps,  district-attorney,  for  people. 

Barrett,  J.  (1)  The  justices  of  the  special  sessions  return  to  the 
writ  of  certiorari  that  the  appellants  were  originally  brought  before 
a  committing  magistrate,  and  thereupon  elected  and  required  to  be 
tried  by  such  court  of  special  sessions.  This  return  is  not  trayersed, 
nor  is  there  any  thing  in  the  record  impugning  its  truth.  This  dis- 
poses of  all  the  objections  to  the  jurisdiction  of  the  court.  People 
V.  Riley,  6  Park.  401;  Laws  of  1866,  chap.  337,  §  6;  Laws  of  1859, 
chap.  491,  §  1. 

(2)  At  the  close  of  the  trial,  and  after  tlie  prisoners  had  been 
sentenced,  counsel  desired  the  court  to  note  an  appeal  to  the  court 
of  general  sessions  for  a  rehearing  of  the  case.     The  point  is  now 
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made,  that  after  snch  appeal  the  court  erred  in  committing  the 
prisoners  to  the  penitentiary.  The  notice  given  to  the  court  below 
was  not  of  an  intention  to  remove  the  conviction  by  certiorari,  and 
an  offer  to  become  bound  in  a  recognizance  to  appear  at  the  general 
sessions,  as  provided  by  art.  4,  tit.  3,  part  4,  chap.  2  of  the  Sevised 
Statutes.     2  R.  S.  718,  §  50. 

These  provisions  were  abolished  by  chap.  759  of  the  Laws  of 
1867,  §  26,  but  seem  to  have  been  restored  by  chap.  339  of  the 
Laws  of  1859,  §  1.  We  have  not  been  referred  to  any  law  giving  a 
direct  appeal  to  the  general  sessions,  with  a  rehearing  in  that  court, 
tb  a  person  convicted  at  the  special  sessions,  except,  perhaps,  in 
cases  of  petit  larceny,  or  assault  and  battery,  not  riotous,  and  then 
only  where  the  prisoner  had  not  demanded  such  trial.  2  R.  S. 
714,  715,  §§  22,  23,  26. 

But  the  question  does  not  properly  arise  upon  certiorari.  That 
brings  up  the  record  and  the  proceedings  to,  and  including,  but 
not  subsequent  to  judgment,  and  we  have  simply  to  determine 
whether  any  error  has  been  shown  such  as  would  justify  a  reversal 
of  the  judgment. 

If,  as  claimed,  the  judgment  became  void  by  a  simple  appeal  to 
the  general  sessions,  then  this  certiorari  was  improperly  issued  and 
should  be  quashed.  The  remedy  in  such  case  would  be  to  offer  the 
special  sessions  bail  for  trial  at  the  general  sessions,  and  if  this 
were  refused,  to  procure  the  release  of  the  prisoner,  pending  the 
new  trial  upon  Tineas  corpus  issued  for  the  purpose  of  fixing  and 
taking  such  bail. 

(3)  The  remaining  points  call  for  no  special  consideration.  That 
as  to  the  constitution  of  the  court  has  been  decided  adversely  to  the 
views  of  the  appellants  by  the  Court  of  Appeals.  The  objection  to 
the  form  of  the  judgment  of  the  court  below  is  not  well  taken. 

It  is  questionable  whether  even  the  particular  situation  of  the 
house  by  way  of  local  description,  need  be  stated.  2  Bish.  Crim. 
Pro.,  §  111.  The  objection  to  the  form  of  the  complaint  is  equally 
untenable.  It  was  not  taken  at  any  stage  of  the  proceedings  below, 
and  the  idea  now  advanced  is  certainly  somewhat  far  fetched,  viz.,. 
that  a  complaint  is  to  be  deemed  barred  by  the  statute  of  limita- 
tions because  no  specific  date  is  named.  The  complaint,  however, 
does  substantially  aver  that  upon  the  24th  day  of  May,  1874,  the 
appellants  were  the  keepers  of  the  disorderly  house  in  question. 
That  is  clearly  to  be  gathered  from  the  entire  complaint  and  ite 
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verification.  The  rule  is  well  settled  that  the  indictment  will  be 
good  if  the  day  and  year  can  be  collected  from  the  whole  statement, 
though  they  be  not  expressly  averred.  1  Starkie  Or.  PL  (2d  ed.) 
55;  1  Bish.  Cr.  Pro.,  §  391. 

(4)  There  is  nothing  in  the  exception,  as  to  the  admission  of  tes- 
timony, nor  was  the  objection  specified  under  the  appellant's  fifth 
point  taken  to  any  particular  question.  It  is  evident  from  a  peru- 
sal of  the  entire  case  that  the  prisoners  were  not  prejudiced  by  the 
admission  of  illegal  evidence. 

(5)  The  remaining  ground  upon  which  a  reversal  is  claimed  is 
that  the  court  below  erred  in  specially  interrogating  the  prisoner. 
Oill  chose  to  take  the  stand  as  a  witness  upon  his  own  behalf,  and 
it  then  became  perfectly  proper  and  indeed  the  duty  of  the  court  to 
interrogate  him  as  fully  as  might  be  needful  to  .test  the  truth  of  his 
direct  testimony. 

(6)  .We  have  gone  over  the  evidence  and  are  quite  satisfied  that 
the  prisoners  were  guilty,  and  that  the  judgment  was  correct 

The  conviction  and  judgment  of  the  court  of  special  sessions 
should  therefore  be  affirmed. 

Judgment  affirmed. 


Wallaok  V,  Matob  op  New  Yoek, 

AmuwmentB--poy)eT  of  lefislature  to  regutoite  theaters,  etc.,  by  lieense — OoneH' 
tuHonal  law — lawi  1872.  chap.  880  vaUd  —  Soeietjffar  rtformaHon  ofjuvenUe 
deUnqtiewti — appropri€ttion  to  ru4  a  gift  to  a  private  charvty.  Taxation — 
power  oflegi$la$ttre  at  to. 

The  power  of  regalating  places  of  public  amusement  by  license  has  from  the 
earliest  history  of  the  State  legislature  been  conferred  upon  the  authorities  of 
dties,  villages,  and  towns,  and  laws  of  this  character  are  sustainable  as  (1) 
a  legitimate  exercise  of  the  taxing  power  of  the  State  and  (2)  as  a  part  of  its 
police  regulations. 

By  Laws  1872,  chap.  886,  it  la  provided  (§  1)  that  it  shall  be  unlawful  to  exhibit 
in  New  York  City,  a  theatrical  entertainment  without  a  license  (§  2),  which 
the  mayor  may  grant  on  the  payment  of  $500,  and  a  penalty  of  (100  is  im- 
posed for  exhibiting  without  license,  which  the  society  for  the  reformation  of 
juvenile  delinquents  is  authorized  to  sue  for  and  collect  in  the  name  of  the 
people  (§  8),  that  the  license  may  for  cavse  be  revoked  by  a  judge  of  any 
court  of  record,  etc.,  that  (g  4),  tiie  mayor  shall  pay  the  moneys  received  for 
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licenseB  to  the  treasurer  of  said  society  for  the  use  of  the  society.  It  is  also 
provided  (§  6),  that  a  violation  of  the  provisions  of  the  act  shall  be  a  mis- 
demeanor, (§  7),  that  the  police  shall  enforce  it,  and  (§  8),  that  the  society 
named  may  procare  an  injunction  to  restrain  any  one  threatening  to  exhibit 
without  license.  Said  society  is  a  corporation  instituted  for  the  purpose  of 
taking  charge  of,  managing  and  educating  such  delinquent  and  vagrant  chil- 
dren as  the  courts  may  commit  to  it,  and  it  is  required  by  law  to  receive 
and  care  for  such  persons.  Sdd  (1),  That  the  legislature  had  power  to 
confer  upon  the  mayor  the  authority  to  regulate  places  of  amusement  by 
license  (2),  that  the  disposition  required  to  be  made  of  moneys  received, 
did  not  affect  the  validity  of  the  provision  requiring  a  license  to  be 
obtained  (8),  nor  did  the  authority  to  the  ao^etj  named  to  prosecute  for  the 
penalty  or  the  disposition  of  the  penalty. 

Held,  also  that  such  society  even  if  a  private  corporation,  was  such  only  for 
public  usee,  and  that  the  appropriation  of  the  license  fees  to  it  was. not  a  gift 
to  a  private  charity,  but  a  provision  for  public  uses  lawfully  administered 
through  that  corporation,  and  within  the  constitutional  power  of  the  legisla- 
ture. The  amendments  to  the  constitution  taking  effect  January  1, 1875,  do 
not  restrict  this  power. 

Hdd,  further  that  even  if  the  society  was  a  mere  private  corporation,  and  the 
appropriation  a  mere  gift  for  private  use  in  view  of  the  objects  of  the  society, 
it  is  clearly  sustaijaable ;  (following.  Fire  Department  of  2f,  T.  v.  NobU^  8 
E.  D.  Smith,  440;)  People  v.  BaUMl<yr,  58  N   7.  128,  distinguished. 

The  power  of  the  legislature  in  the  absence  of  constitutional  restriction 
over  the  subject  of  taxation  is  supreme,  and  it  is  exclusively  within  legisla- 
tive discretion  to  determine  the  subject  and  class  to  be  taxed,  the  district 
within  which  it  is  to  be  collected,  and  the  manner  of  its  collection,  and  the 
purpose  to  which  it  shall  be  applied,  and  the  constitutional  inhibition  against 
taking  private  property  for  public  use,  etc.,  and  depriving  of  property  with* 
out  due  process,  etc,  are  not  limitations  on  the  taxing  power. 

Appeal  by  defendants  from  an  order  at  the  special  tenhcontmn- 
ing  an  injunction. 

The  action  was  bronght  by  John  Lester  Wallack  against  the 
Mayor^  Aldermen  and  Commonalty  of  the  Oity  of  New  York,  and 
the  Society  for  the  Beformation  of  Juvenile  Delinquents  in  the 
City  of  New  York^  to  restrain  defendants  from  carrying  out  the 
provisions  of  chapter  836  of  the  Laws  of  1872.  The  plaintiff  was 
proprietor  of  a  theatre  in  New  York  city  know  as  Wallack's  theater. 
All  other  material  facts  appear  in  the  opinion. 

Edmund  Randolph  RoUnaony  for  appellants. 

A.  Oakey  Holly  for  respondent. 
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Davis,  P.  J.  The  appeal  in  this  case  is  from  an  order  of  the 
special  term,  continuing  j^^TkJ^n^^  lite  an  injunction  restraining  the 
defendants  and  each  of  them  from  '^beginning  or  prosecuting  or 
Instituting  against  the  plaintiff  in  the  above-entitled  action,  any  of 
the  proceedings  which  are  provided  by  any  of  the  sections  of  chap- 
ter 886  of  the  Laws  of  1872  of  this  State,  referred  to  in  the  com- 
plaint in  this  action,  and  from  enforcing  or  imposing,  or  attempting 
to  enforce  or  impose,  any  penalty  or  penalties  against  the  said 
plaintiff,  under  or  by  color  of  any  of  the  proyisions  of  said  chapter, 
by  suit  or  otherwise,  and  from  applying  for  any  injunction  to 
restrain  the  said  plaintiff  from  conducting  or  carrying  on  the  busi- 
ness and  place  of  amusement  for  the  performances  in  the  complaint 
mentioned/' 

The  act  referred  to  is  the  act  entitled,  ^'An  Act  to  regulate 
places  of  amusement  in  the  city  of  New  York."  The  first  section 
of  the  act  declares  that  it  shall  not  be  lawful  to  exhibit  to  the 
public  in  the  city  of  New  York  the  various  entertainments  and 
performances  therein  mentioned,  without  first  having  obtained  "  a 
license  for  the  place  of  such  exhibition,"  as  thereinafter  provided. 

The  second  section  empowers  the  mayor  to  grant  such  license,  on 
receinng  for  each  license  so  granted,  before  the  issuing  thereof,  the 
sum  of  $500,  and  imposes  a  penalty  of  $100  for  every  exhibition  or 
performance  without  such  license,  and  authorizes  the  Society  for 
the  Eeformation  of  Juvenile  Delinquents  to  prosecute  for  such 
penalty  in  the  name  of  the  people  of  the  State  of  New  York. 

The  third  section  subjects  the  licenses  granted  by  the  mayor  to 
be  revoked  upon  a  hearing  before  a  judge  or  justice  of  any  court  of 
record  of  the  city,  on  summary  proceedings. 

The  fourth  section  provides  that  "upon  granting  every  such 
license  authorized  by  this  act  the  said  mayor  shall  receive  from  the 
person  to  whom  the  same  shall  be  granted  the  amount  payable  f  o? 
said  license  as  above  provided,  which  amounts,  as  respectively  re- 
ceived by  him,  shall  be  paid  over  to  the  treasurer  of  the  said  Society 
for  the  Bef ormation  of  Juvenile  Delinquents  in  the  city  of  New 
York,  for  the  use  of  said  society." 

The  sixth  section  declares  the  Yiolation  of  any  of  the  provisions 
of  the  act  to  be  a  misdemeanor  punishable,  on  conviction,  by  fine 
or  imprisonment  or  by  both. 

The  sevent}i  section  declares  it  to  be  the  duty  of  the  police  and 
other  officers  to  arrest  and  convey  persons  violating  the  provisions 
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of  the  act  before  any  magistrate  having  juriBdiction  of  the  offense, 
*'to  be  dealt  with  according  to  law." 

And  the  eighth  section  proyides  that  it  shall  be  lawfnl  for  the 
Society  for  the  Bef ormation  of  Jnvenile  Delinquents  in  said  city  to 
apply  to  the  Supreme  Conrt  for  an  injunction  to  restrain  any  person 
from  opening  any  theater,  circus  or  building  which  he  shall  open 
or  advertise  to  open  until  he  shall  have  complied  with  the  regula- 
tions of  the  act  in  obtaining  such  license,  which  injunction  may 
be  allowed,  upon  a  complaint,  to  be  in  the  name  of  said  society. 

The  chief  object  of  this  act  is  to  provide  for  the  regulation  of 
places  of  amusement  in  the  city  of  New  York  by  placing  them 
under  the  control  of  the  public  authorities,  through  a  system  of 
licenses  to  be  granted  by  the  mayor,  on  the  payment  of  a  fixed  fee, 
subject  to  revocation  in  summary  proceedings  before  a  judge  or 
justice  of  a  court  of  record  and  sanctioned  and  enforced  by  pains 
and  penalties,  both  civil  and  criminal,  and  by  the  restraints  of  an 
injunction  to  prevent  the  opening  of  such  places  without  license. 

There  is  nothing^new  in  the  system  of  regulating  such  places  by 
license.  In  all  its  essential  features  it  has  been  applied  by  special 
statutes  to  the  city  of  New  York  for  upward  of  forty-five  years 
(Laws  of  1829,  chap.  302,  §  4;  Laws  of  1839,  chap.  13;  Laws  of  1862, 
chap.  281).  And  the  same  or  similar  authority  has  been  conferred 
upon  the  municipal  authorities  of  the  incorporated  cities  and  vil- 
lages of  the  State  by  their  respective  charters,  and  upon  the  authori- 
ties of  the  several  towns  of  the  State  by  general  laws  reaching  back 
to  the  earliest  history  of  its  legislation.  Laws  of  this  character  are 
sustainable  upon  two  grounds.  First,  as  a  legitimate  exercise  of 
the  taxing  power  of  the  State.  Providence  Bank  v.  BillingSy  4  Pet. 
614;  Naihan  v.  Louisiana^  8  How.  TJ.  S.  73;  Lircufie  Tax  Cases,  5 
Wall.  462,  475;  Savings  Bank  Cases,  6  id.  611;  Lunfs  Case,  6 
Greenleaf,  412;  fngersoll  v.  Skinner,  1  Den.  640;  People  Y.Coleman, 
4  Gal.  46;  Raguet  v.  Wade,  4  Ohio,  107;  State  v.  Stephens,  4  Texas, 
137;  Oermania  v.  State,  7  Md.  1 ;  State  v.  Bock,  9  Texas,  369 ; 
Boston  V.  Shaffer,  9  Pick.  416;  City  of  New  Orleans  v.  North,  12 
La.  An.  206;  Fire  Department  ofN.  T.  v.  NobU,  3  E.  D.  Smith,  462; 
People  V.  Lawrence,  41  N.  Y.  137. 

Second,  as  a  part  of  the  police  regulations  of  the  State.  Fire 
Department  v.  Nohle,  3  K  D.  Smith,  462;  Metro.  Board  of  Excise 
V.  Barrie,  34  N.  Y.  667;  License  Cases,  6  How.  T7.  S.  689;  Cooley  v. 
Board  of  Wardens,  12  id.  299 ;  State  y.  AUmond,  2  Houst.  612; 

Vol.  V,  N.  Y.  Eep.  —  40 
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Oommontsealth  v.  StoddeVy  2  Cush.  662;  NightingMs  Oase,  11 
Pick.  168;  Village  of  Buffalo  v.  Webster,  10  Wend.' 100;  Bush  v. 
Seabury,  8  Johns.  418;  Slaughter  House  Cases,  16  Wall.  62;  Cfam- 
monwealth  v.  CoUon,  8  Gray,  488;  Tanner  y.  Village  of  Albin,  5 
Hill,  121. 

It  will  be  diflOlcult  to  find  any  authority  in  which  the  power  of 
such  regulation  and  restraint  by  license  has  been  denied  to  the 
State  or  Federal  legislature  on  constitutional  grounds  when  exer- 
cised within  their  appropriate  jurisdictions. 

In  our  judgment  the  constitutionality  of  the  act  of  1872  does 
not  at  all  depend  upon  the  validity  of  the  disposition  of  the  fees 
to  be  received  by  the  mayor.  That  is  a  question  which  legitimately 
arises  after  the  license  fee  shall  have  been  paid  to  him  by  the  person 
taking  out  the  license,  and  in  which  such  person  has  ho  greater 
interest  than  any  other  citizen  who  is  a  member  of  the  municipal 
corporation.  It  is  a  question  properly  between  the  city  and  the 
Society  for  the  Beformation  of  Juvenile  Delinquents,  and  if  it  be 
true  that  the  legislature  has  not  power  to  provide  that  the  mayor 
shall  pay  over  such  fee  to  the  treasurer  of  that  'society  pursuant  to 
the  directions  of  the  act  of  1872,  the  consequence  is  that  it  is  his 
duty  to  refrain  from  doing  so,  and  to  pay  them  into  the  city  treas- 
ury. In  either  case  the  obligation  to  take  the  license  before  open- 
ing the  theater  or  other  exhibition,  and  to  pay  to  the  mayor  the 
prescribed  fee,  remains  in  perfect  vigor. 

Nor  is  this  affected  by  the  fact  that  authority  is  given  to  the 
society,  etc.,  to  commence  an  action  in  its  own  name  to  restrain 
the  opening  of  exhibitions  without  license.  That  is  a  power  which 
may  be  conferred  by  the  legislature  on  any  citizen  or  person  as  a 
means  of  more  stringently  enforcing  its  laws  of  prohibition^  And 
the  same  thing  is  true  of  the  provision  which  authorizes  the  society 
to  institute  suits  at  law  in  the  name  of  the  people  of  the  State  to 
recover  penalties  for  violation  of  the  law.  Authority  of  that  kind 
can  be  legitimately  conferred  on  any  person,  on  such  terms  as  the 
legislature  choose  to  dictate;  and  th^  disposition  of  the  penalties 
recovered  is  clearly  within  the  sound  discretion  of  the  legislature. 
Erequent  examples  of  such  legislation  may  be  found  in  the  statutes. 
Whether  they  are  discreet  or  provident  or  not  is  for  the  legislature 
alone  to  judge  ;  but  no  one  has  in  any  case  that  has  fallen  under 
our  notice  questioned  their  constitutionality. 

These  remarks  it  is  to  be  observed  are  limited  to  those  sections 
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of  the  act  which  are  aimed  at  the  offense  of  violating  its  proTisions, 
and  which  hecome  operative  only  upon  such  violation  or  threatened 
violation. 

We  are  of  opinion  therefore  that  the  provisions  of  the  act  of  1872^ 
requiring  licenses  to  be  taken  out  and  fees  to  be  paid  to  the  mayor, 
and  providing  pains  and  penalties,  civil  and  criminal  for  violations 
of  the  obligation  to  take  out  licenses  are  valid  and  constitutioual. 
And  that  it  was  error  in  the  court  below  to  hold  them  to  be  other- 
wise, because  of  the  supposed  invalidity  of  the  directions  of  the  act 
touching  the  disposition  of  the  license  fees ;  and  we  do  not  think 
that  such  disposition  is  so  mingled  with  the  scheme  of  the  act  that 
both  must  stand  or  fall  together.  This  we  think  is  illustrated  by 
the  point  made  by  the  learned  counsel  for  the  respondent  as  to  the 
effect  of  the  charter  of  1873.  He  insists  that  a  provision  of  that 
charter  requires  the  license  fees  when  paid  to  the  mayor  under  this 
act,  to  be  paid  into  the  treasury  for  the  use  of  the  city.  If  that  be 
in  the  act  of  1872,  that  act  is  so  modified  thereby  that  the  question 
of  the  illegality  of  the  direction  to  pay  the  license  fees  to  the  treasurer 
of  the  society  for  the  reformation  of  juvenile  delinquents  is  out  of  the 
casMB ;  and  nothing  is  left  but  a  system  of  licenses  and  fees  exclu- 
sively for  the  public  benefit  sanctioned  by  provisions  for  cfvil  and 
criminal  remedies  for  violations  of  the  act  to  be  enforced  by  the 
police  and  by  designated  persons.  Such  a  system  we  think  is 
clearly  valid.  By  taking  the  prescribed  license,  every  person 
otherwise  obnoxious  to  the  penalties  can  shield  himself  against 
them,  but  he  has  no  right  by.  attacking  the  penalties  in  an  action 
to  restrain  their  enforcement  to  shield  himself  against  the  obliga- 
tion to  take  the  license. 

But  the  more  interesting  question  of  this  case  is  as  to  the  validity 
of  the  provision  requiring  the  mayor  to  pay  over  the  license  fees  to 
the  treasurer  of  the  society.  It  is  claimed  that  this  is  the  imposi- 
tion of  a  tax  for  the  benefit  of  a  private  corporation ;  or  as  suc- 
cinctly stated  by  the  learned  justice  at  special  term,  '^  an  act  to 
compel  certain  classes  to  support  a  private  society  that  may  if  it  see 
fit  do  the  work  of  the  State.'' 

The  true  question,  however,  is,  as  it  seems  to  us,  whether  the 
legislature  has  power  to  appropriate  and  donate  to  the  society  in 
question  the  fees  or  taxes  derived  from  licenses,  which  it  sees  fit  to 
impose  for  the  purpose  of  regulating  and  restricting  places  of 
public  amusement  of  the  kind  named  in  the  act.    The  exercise  of 
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this  power  by  the  legislature  is  certainly  not  startling  for  its 
novelty.  Substantially  the  same  provisions  of  appropriation  to 
this  society  are  found  in  chapter  302  of  the  Laws  of  1829;  they  are 
repeated  in  chapter  13  of  the  Laws  of  1839^  and  renewed  in  the 
act  of  1872,  now  under  consideration.  So  that  more  than  forty- 
five  years  have  elapsed  since  such  license  fees  have  been  one  of  the 
sources  of  revenue  to  the  society,  without  any  question  being  raised 
in  the  courts  as  to  the  constitutionality  of  the  several  acts.  This 
fact  is  not  a  refutation  of  the  position  of  the  plaintiff's  counsel, 
for  no  age  can  ripen  into  constitutional  law  a  violation  of  the  con- 
stitution; but.  it  is  an  argument  that  should  induce  courts  to  be 
sure  of  standing  on  very  solid  ground  before  overturning  enactments 
sanctioned  by  such  long  continued  and  unquestioned  exercise. 

The  force  of  the  objection  seems  to  depend  upon  the  character 
of  the  donee.  If  the  act  directed  the  license  fees  to  be  paid  into 
the  State  treasury  or  the  treasury  of  the  city,  or  to  be  applied  to 
maintain  the  police,  or  to  maintain  prisons  under  the  control  of 
public  officers,  it  seems  to  be  conceded  that  the  disposition  of  the 
fund  would  by  no  reflective  influence  taint  the  act  with  the  odor  of 
unconstitutionality.  In  view  of  this  argument,  it  may  be  impor- 
tant to  inquire  what  is  the  true  character  of  the  Society  for  the 
Reformation  of  Juvenile  Delinquents  in  the  city  of  New  York. 

That  society  was  incorporated  by  an  act  passed  March  29,  1824 
(Laws  1824,  chap.  126).  It  was  clothed  with  the  ordinary  powers 
of  a  corporation,  such  as  perpetual  succession,  the  capacity  of  suing 
and  being  sued,  of  having  a  common  seal,  and  of  purchasing, 
holding. and  conveying  estate,  real  or  personal,  for  the  use  of  the 
corporation,  provided  that  its  real  estate  should  never  exceed  the 
yearly  value  of  $10,000,  nor  be  applied  to  any  other  purposes  than 
those  for  which  the  incorporation  was  formed.  Its  estate  and  con- 
cerns were  to  be  conducted  by  a  board  of  thirty  managers,  to  be 
elected  yearly  "by  the  subscribers  to  the  association,'*  and  it  was 
declared  that  no  manager  should  receive  any  compensation  for  his 
services.  Power  was  given  to  the  managers  at  their  discretion  to 
receive  and  take  into  the  house  of  refuge  to  be  established  by  them 
"all  such  children  who  shall  be  taken  up  and  committed  as 
vagrants  or  convicted  of  criminal  offenses  in  the  said,  city,  as  may 
in  the  judgment  of  the  court  of  general  sessions  of  the  peace,  or 
of  the  court  of  Oyer  and  Terminer  in  and  for  the  said  city,  or  by 
the  jury  before  whom  any  such  offender  shall  be  tried,  or  of  the 
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police  magistrates^  or  of  the  commissioners  of  the  alms-house  and 
bridewell  of  the  said  city^  be  proper  objects; "  and  to  place  such 
children  during  their  minority  at  employments^  and  cause  them  to 
be  instructed  in  such  branches  of  useful  knowledge  as  might  be 
suitable  to  their  years  and  capacity^  with  power  also  to  apprentice 
them  to  proper  trades^  in  accordance  with  the  provisions  of  the 
law  on  that  subject;  and  to  make  by-laws  for  the  regulation  and 
management  of  the  estate  and  concerns  of  the  corporation^  and 
for  the  management,  instruction,  discipline  and  disposition  ox  such 
children  while  in  the  house  of  refuge  or  under  their  care,  not  con- 
trary to  law;  and  to  appoint  officers,  agents  and  servants  to  tran- 
sact the  business  of  the  corporation,  and  designate  their  duties. 

The  managers  were  required  to  make  annual  reports  to  the  legis- 
lature and  the  corporation  of  the  city  of  New  York  of  the  number 
of  children  received,  the  disposition  made  of  them,  their  receipts 
and  expenditures,  and  generally  of  all  their  acts  and  proceedings. 
The  act  was  required  to  be  construed  benignly  and  favorably  in  all 
courts  and  places,  and  was  subjected  at  any  time  to  be  altered, 
modified  or  replealed  by  the  legislature. 

By  chap.  24  of  the  laws  of  1826,  the  act  was  amended  so  as  to 
provide  that  the  managers  ^' shall  receive  and  take  into  the  house 
of  refuge,  established  by  them  in  the  city  of  New  York,  all  such 
children  as  shall  be  convicted  of  criminal  offenses  in  any  city  or 
county  of  this  State,  and  as  may,  in  the  judgment  of  the  court 
before  whom  any  such  offender  shall  be  tried,  be  deemed  proper 
objects,"  and  the  same  powers  and  duties  were  conferred  and 
required  as  in  respect  of  the  children  embraced  in  the  original  act, 
and  the  sheriffs  of  the  several  counties  were  allowed  compensation 
for  transportation  of  juvenile  delinquents,  the  same  as  for  trans- 
porting convicts  to  the  State  prison,  to  be  paid  by  the  supervisors 
of  the  several  counties. 

By  the  act  of  April  29,  1829  (Laws  1829,  chap.  302),  a  fund  was 
created,  payable  by  the  commissioners  of  health  out  of  moneys 
received  for  the  use  of  the  Marine  Hospital  to  the  treasurer  of  the 
society  in  aid  of  its  purposes. 

By  the  act  of  April  16, 1830  (Laws  1830,  chap.  181),  the  governor 
of  the  State  was  empowered  to  direct  the  agent  of  either  of  the 
State  prisons  to  convey  convicts  under  seventeen  years  of  age  to  the 
house  of  refuge,  there  to  be  confined  according  to  the  rules  and 
regulations  of  said  house  of  refuge. 
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By  chap.  186  of  the  Laws  of  1831  an  additional  fund  was  directed 
to  be  paid  to  the  society  by  the  treasurer  of  the  city  of  New  York, 
out  of  the  fund  for  the  support  and  maintenance  of  the  poor,  derived 
from  a  duty  on  the  sale  of  liquors  and  the  licensing  of  inns  and 
taverns,  and  by  chap.  13  of  the  Laws  of  1839,  the  proceeds  of  licenses 
of  theatrical  and  equestrian  performances  were  directed  to  be  paid 
o^er  in  support  of  the  society. 

By  chap.  100  of  the  Laws  of  1840,  chap.  460  of  the  Laws  of  1847 
and  chap.  608  of  the  Laws  of  1853,  the  society  is  required  to  receive 
and  safely  keep  criminals  under  the  age  of  sixteen  years  convicted  in 
this  State  of  offenses  against  the  laws  of  the  United  States. 

The  buildings  of  the  society  were  erected  at  public  expense  on 
public  property  as  provided  by  chap.  254  of  the  Laws  of  1851  and 
chap.  539  of  the  Laws  of  1855  ;  and  by  chap.  252  of  the  Laws  of  1847 
and  chap.  386  of  the  Laws  of  1851,  the  school  of  the  society  is 
entitled  to  participate  in  the  apportionment  of  the  public  school 
moneys  and  is  subjected  to  the  general  supervision  of  the  board  of 
education  of  the  city  of  New  York. 

Under  the  act  of  May  8,  1846  (Laws  1846,  chap.  143),  author- 
izing the  establishment  of  a  house  of  refuge  for  juvenile  delinquents 
in  Western  New  York  and  various  acts  afterward  passed,  the  ter- 
ritory from  which  juvenile  convicts  are  to  be  sent  by  the  courts  to 
the  house  of  refuge  of  the  society  in  New  York  has  been  dimin- 
ished and  other  laws  establishing  houses  of  refuge  on  similar  found- 
ations in  the  city  of  New  York  and  in  the  city  of  Buffalo  have 
clothed  them  with  power  to*  receive  and  take  care  of  a  portion  of 
the  delinquents  which,  under  the  laws  above  cited,  would  have 
been  consigned  to  the  care  of  the  society  in  New  York.  But  all 
these  enactments  have  left  intact  the  general  powers  and  duties 
of  the  corporation  under  consideration.  For  nearly  half  a  cen- 
tury from  time  to  time  the  legislature  has  made  direct  appropria- 
tions for  the  maintenance  of  the  house  of  refuge  of  the  society, 
and  it  has  been  at  all  times  subject  to  the  visitation  of  that  body. 

This  review  of  the  legislation  creating  the  Society  for  the  Reforma- 
tion of  Juvenile  Delinquents  in  the  city  of  New  York,  and  of  the 
subsequent  legislation  touching  its  duties  and  powers,  shows  clearly 
the  true  character  of  the  institution.  It  is  in  no  sense  a  trading 
corporation.  It  has  neither  capital,  nor  stock,  nor  stockholders, 
and  it  is  incapable  of  making  either  profits  or  dividends,  or  carry- 
ing on  trade  or  manufactures  for  the  private  emolument  of  its  sub* 
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soribers  or  managers,  or  of  any  person.  Its  purposes  and  objects 
are  exclusively  public,  and  if  in  any  sense  it  may  justly  be  caUed  a 
private  corporation,  it  is  certainly  such  only  for  public  uses.  Its 
connection  with  the  administration  of  criminal  justice  in  the  State 
is  just  as  clear  and  well  defined  as  is  that  of  any  of  the  public 
prisons  managed  by  commissions  or  by  public  ofBcers — the  only 
difference  being  that  in  respect  of  the  class  of  offenders  who  may 
be  committed  to  its  care,  the  legislature  has  seen  fit  to  create 
a  body  corporate  with  all  the  official  functions  necessary  to  their 
restraint,  discipline,  punishment  and  reformation  which  could  be 
used  by  the  manager  of  jails  and  prisons  if  the  offenders  had  been 
committed  to  their  custody,  to  which  have  been  superadded  in  ten- 
derness to  the  youth  of  such  offenders  means  supposed  to  be  ade- 
quate to  rescue  them  from  the  path  of  crime  and  restore  them  to  a 
life  of  usefulness  and  virtue. 

We  know  of  nothing  in  the  constitution  of  1821,  under  which  the 
society  was  incorporated,  to  prevent  the  legislature  from  creating 
a  body  corporate  for  such  purposes,  nor  do  we  see  why  such  a  cor- 
poration should  not  be  deemed  in  considering  the  question  now 
before  us,  as  much  a  body  politic  as  a  municipal  corporation  clothed 
with  the  same  functions,  or  a  board  of  commissioners  whose  author- 
ity and  powers  are  the  same.  But  this  is  an  immaterial  question 
so  long  as  the  uses  of  the  institution  are  altogether  public  and  in  no 
sense  private.  It  is  the  uses  that  must  control,  and  not-  the  char- 
acter of  the  person  or  body  who  exercises  them,  when  the  question 
of  the  right  of  the  legislature  to  appropriate  public  moneys  is  chal- 
lenged on  such  a  ground  as  that  under  consideration.  'We  think  it 
is  perfectly  manifest  that  the  license  fees  appropriated  by  the  act 
of  1872,  are  given  exclusively  to  uses  which  in  every  sense  are  as 
public  as  those,  of  any  other  branch  of  the  administration  of  crim- 
inal justice. 

It  is  by  no  means  necessary  to  establish  for  the  purposes  of  this 
case,  that  the  legislature  has  power  to  make  donations  to  public  or 
private  charities  ;  but  only  to  maintain  that  it  may  provide  for  the 
administration  of  criminal  justice  toward  youthful  offenders,  for 
whom  reformation  is  more  desirable  than  severe  punishment,  in  a 
manner  different  from  that  to  which  old  and  hardened  criminals 
are  subjected ;  and  for  that  purpose  may  create  instrumentalities 
which  to  jit  seem  best  adapted  to  accomplish  the  end. 

Whether  such  instrumentalities  be  public  ofiScers,  or  boards  of 
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oommissioners,  or  a  municipal^  or  other  body  corporate^  they  are 
engaged  when  lawfully  set  in  operation,  in  the  administration  of  a 
portion  of  the  public  functions  and  uses  for  which  the  goyemment 
itself  is  created,  and  they  ought  not  be  let  down  to  the  rank  of 
trading  corporations  organized  for  traffic  and  individual  gain,  for 
the  purpose  of  upholding  fine  spun  theories  of  constitutional  law.  * 
The  idea  that  the  appropriations  made  by  the  legislature  to  such 
bodies  are  charities  to  private  corporations  for  personal  uses,  has  no 
basis  in  fact,  and  can  have  none  in  law,  when  it  is  considered  that 
the  Uses  to  which  the  appropriation  can  lawfully  be  applied,  are 
those  for  which  the  government  itself  is  created  and  bound  in  some 
form  to  discharge. 

Our  conclusion  is,  therefore,  that  the  appropriation  of  the  license 
fees,  by  the  act  of  1872,  to  the  Society  for  the  Beformation  of 
Juvenile  Delinquents,  is  not  a  gift  to  private  charity,  but  a  provi- 
sion for  public  uses  lawfully  administered  through  that  corporation, 
and  is  clearly  within  the  constitutional  power  of  the  legislature. 
It  is  a  pertinent  and  illustrativefact  that  in  the  radical  restrictions 
to  be  imposed  on  the  legislature  by  the  amendments  to  the  consti- 
tution adopted  at  the  late  election,  and  to  take  effect  on  the  1st  of 
January  next,  the  power  we  have  been  considering  is  expressly 
retained.  Section  10,  of  such  amendments  is  in  these  words. 
*'  Neither  the  credit,  nor  the  money  of  the  State  shall  be  given  or 
loaned  to  or  in  aid  of  any  association,  corporation,  or  private  under- 
taking. This  section  shall  not  however  prevent  the  legislature  from 
making  such  provision  for  the  education  and  support  of  the 
blind,  the  deaf  and  dumb,  and  juvenile  delinquents  as  to  it  may 
seem  proper.*^ 

But  if  the  society  for  the  reformation  of  juvenile  delinquents  is 
to  be  regarded  as  a  mere  private  corporation,  and  the  appropriation 
of  the  act  of  1872,  as  a  mere  gift  to  such  a  corporation  for  private 
use,  yet  in  view  of  the  objects  of  the  society  it  is  clearly  sustaina- 
ble by  numerous  authorities. 

The  cases  familiarly  known  as  the  "  Fire  Department  cases " 
reported  in  3  E.  D.  Smith,  440,  453  {Fire  Department  of  JV.  Y,  v. 
Noble),  seem  to  us  controlling  upon  this  question.  In  those  cases 
the  question  was  as  to  the  constitutional  validity  of  acts  of  the  leg- 
islature which  required  the  agent  of  every  foreign  insurance  com- 
pany, or  underwriter  to  pay  to  the  treasurer  of  the  fire  department 
two  per  cent  of  all  premiums  for  insurance  made,  or  agreed  to  be 
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made  in  the  city  of  New  York,  and  to  eicecnte  a  bond  to  such 
treasorer  that  he  would  make  snch  payment  A  penalty  of  ll^OOO 
was  impQ3ed  for  each  insurance  made  before  executing  such  bond, 
to  be  recovered  by  the  fire  department,  and  other  heavy  penalties 
•were  imposed  for  violations  of  the  act  which  were  to  be  recov- 
ered in  the  name  of  the  people  of  the  State  for  the  use  of  the  fire 
department. 

The  fire  department  was  a  corporation  created  by  the  Laws  of 
1798.  Its  origin  and  history  are  fully  traced  in  the  opinion  of 
the  court  in  People  v.  Pincknetfy  32  N.  T.  377,  388.  Its  objects 
and  purposes  as  defined  in  its  charter  are  ^'for  the  relief  of  such 
ind%eLt  and  disabled  firemen  and  their  families  as  may  be  inter^ 
ested  therein,  and  who  may  in  the  opinion  of  a  majority  of  the 
trustees  be  worthy  of  assistance; "  Davies  Laws  of  New  York  City,  392. 
The  cases  were  elaborately  and  ably  argued,  and  the  questions 
raised  seem  to  have  been  identical  with  those  urged  upon  us.  The 
validity  of  the  acts  was  sustained  first  at  special  term  by  Woodruff, 
J.,  and  again  at  general  term  by  Ikobaham,  Daly  and  Brady, 
JJ.,  and  their  decision  was  finally  unanimously  afiQrmed  by  the 
Oourt  of  Appeals  as  stated  in  note  to  the  report  in  3  E.  D.  Smith, 
440. 

If  we  doubted  the  correctness  of  this  decision  we  should  not  deem 
ourselves  at  liberty  to  disregard  it.  It  is  on  nearly  every  point  pre- 
sented on  all  fours  with  the  case  before  us. 

But  it  is  urged  that  the  authority  of  those  cases  is  shaken  by  the 
late  case  of  People  v.  BatcAellor,  53  N.  Y.  128.  The  question  in 
that  case  was  whether  a  mandatory  statute  compelling  a  municipal 
corporation,  without  its  own  consent,  to  issue  its  bonds  and 
exchange  them  for  the  stock  of  a  railroad  company,  was  valid.  It 
was  held  that  the  municipal  corporation  could  not  be  compelled  to 
become  a  stockholder  in  the  railroad  company  against  its  own  will 
and  consent.  We  are  not  able  to  see  that  the  questions  in  this  case 
or  in  the  Fire  Department  cases  were  involved  in  or  affected  by 
People  V.  Batchellor.  The  cases  on  this  subject  are  so  numerous 
that  the  bare  citation  of  a  part  of  them  is  all  that  can  be  justified 
in  this  place.  They  establish  that  the  power  of  the  legislature,  in 
the  absence  of  constitutional  restriction,  over  the  subject  of  taxa- 
tion is  supreme.  That  the  whole  subject  is  exclusively  within  leg- 
islative discretion,  and  that  the  legislature  is  to  determine  the  sub- 
ject and  the  class  to  be  taxed,  the  district  within  which  the  tax  is 
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to  be  laid^  the  manner  of  its  collection  and  the  purpose  to  which, 
when  collected,  it  shall  be  applied.  1  Kenf  s  Gom.,  441 ;  Hiomas 
V.  Ldand,  24  Wend.  66 ;  People  y.  Mayor  of  Brooklyn,  4  N.  Y.  420; 
Mrs  Department  cases,  3  E.  D.  Smith,  440 ;  Guilford  y.  Supervisors, 
13  K  Y.  143  ;  Brewster  v.  Syracuse,  19  id.  116 ;  Matter  of  Trustees 
N.  Y.  P.  E.  P.  School,  31  id.  682 ;  Darlington  v.  Mayor  ofN.  Y.,  31 
id.  190  ;  HoweU  v.  Buffalo,  37  id,  267 ;  Litchfield  v.  Vernon,  41  id. 
123 ;  People  y.  Lawrence,  41  id.  137  ;  People  ex  rel.  Harlem  iZ.  R. 
Co.  V.  Havemeyer,  3  N.  Y.  Sup.  366;  People  v.  Flagg,  46  id.  404. 

And  they  establish  also  that  the  constitutional  inhibitions  against 
the  taking  of  priyate  property  for  public  vfie  without  just  compen- 
sation and  against  the  deprivation  of  life,  liberty  or  property 
without  due  process  of  law,  are  not  limitations  upon  the  taxing 
power.  The  absence  of  restrictions  in  this  State  has  led  to  the 
adoption  of  the  amendments  to  the  Constitution  already  referred  to 
in  order  to  guard  against  abuses  of  this  absolute  legislative  discre- 
tion. They  will  operate,  it  is  to  be  hoped,  with  signal  benefit  to 
the  people ;  but  however  desirable  such  restrictions  might  be,  it 
was  never  in  the  power  of  the  courts  to  impose  them  even  in  cases 
where  the  abuse  of  the  discretion  was  revoltingly  apparent. 

We  may  enjoy,  but  we  cannot  otherwise  use  the  admirable  argu- 
ment of  the  learned  counsel  for  the  respondent  in  defense  of  theat- 
rical exhibitions,  such  as  those  conducted  by  his  client.  It  is  not 
our  duty  to  defend  the  justice  or  wisdom  of  the  law  which  he  seeks 
to  condemn.  It  is  enough  for  us  that  the  legislature  has  power  to 
enact  it,  and  in  its  discretion  has  seen  fit  to  do  so.  In  such  case, 
our  duty  to  uphold  and  enforce  it  is  very  simple  and  plain.  Yet,  it 
might  be  no  difficult  task  to  show  that  the  system  of  licenses  and  its 
consequent  preclusion  of  unworthy  exhibitions,  from  which  license 
is  withheld,  is  greatly  advantageous  to  such  establishments  as  the 
plaintiff's,  by  preventing  the  degradation  of  all  such  performances 
in  the  public  estimation,  which  would  be  quite  certain  to  grow  out 
of  the  promiscuous  and  unrestrained  exhibitions  which  would  spring 
up  in  the  absence  of  legal  restrictions. 

The  order  of  the  court  below  must  be  reversed  and  the  injunction 
dissolved  with  110  costs  of  the  appeal,  besides  disbursements,  and 
$10  costs  of  the  motion  in  the  court  below. 

Ordered  accordingly. 
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Pleading  — pai^merU  muit  he  pleaded  ^wvrianee. 

In  an  action  on  a  note,  the  answer  did  not  ay er.  payment  or  settlement,  but 
there  was  proof  of  a  settlement,  and  the  giving  of  a  new  note  for  the  one  in 
suit.  No  motion  was  made  to  conform  the  pleadings  to  the  proof.  Held,  that 
the  defense  of  payment  or  settlement  not  haying  been  pleaded  oonld  not  be 
regarded  by  the  court. 

Apfbal  by  plaintiffs  from  a  judgment  in  favor  of  defendants^ 
entered  npon  a  verdict  directed  by  the  court  and  from  an  order 
denying  a  new  trial 

The  action  was  brought  by  Emott  Seward  and  another  against 
George  N.  Torrence  and  another,  upon  a  promissory  note,  made  by 
one  Tolman,,  and  indorsed  by  defendants.  The  note  bore  date 
July  24,  1873.     Other  facts  appear  suflSciently^n  the  opinion. 

Amoldy  EUiot  <S  White,  for  appellants. 

Robert  W,  Todd,  for  respondents. 

Lawbekgb,  J.  This  action  was  brought  against  the  defendants 
as  indorsers  of  a  promissory  note  made  by  Thomas  Tolman  for  1500, 
payable  to  their  order,  three  months  after  date,  and  by  them  indorsed 
payable  to  the  order  of  the  plaintiffs. 

The  complaint  alleged  the  making  of  the  note  by  Tolman,  and 
that  afterward  and  before  maturity  Tolman  duly  transferred  the 
same  to  the  defendants,  who  afterward  and  before  maturity  indorsed 
and  delivered  the  same  for  value  to  the  plaintiffs.  The  present- 
ment and  demand  of  payment  of  the  note,  its  non-payment  and 
notice  of  protest  were  also  duly  averred  in  the  complaint 

The  answer  admitted  the  making  of  the  note  and  its  transfer 
before  maturity  to  the  defendants,  but  averred  that  the  note  was 
made  and  delivered  without  consideration  and  solely  for  the  defend- 
ants' accommodation  who  desired  to  accommodate  the  plaintiffs,  of 
which  fact  Tolman  was  aware. 

The  answer  also  averred,  that  the  defendants,  under  their  firm 
name,  and  before  maturity,  but  without  consideration  and  solely 
for  the  accommodation  of  the  plaintiffs  indorsed  and  delivered  said 
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note  to  the  plaintiffs.  It  is  then  alleged  in  the  answer  that  the 
plaintiffs  are  not  bona  fide  holders  for  value  of  the  note^  but  that 
they  received  the  same  with  notice  of  the  facts  above  stated.  There 
is  also  a  denial  of  each  and  every  allegation  in  the  complaint  incon- 
sistent with  the  facts  above  stated. 

On  the  trials  after  proof  had  been  given  of  the  presentment  of 
the  note  and  demand  of  payment  and  notice  qf  protest,  Bbiott 
Seward^  one  of  the  plaintiffs^  on  cross-examination^  identified  a 
receipt  which  was  read  in  evidence  by  the  defendants,  which  read 

as  follows : 

'*  New  York;  January  30,  1874. 

"Eec'd  from  Mr.  George  N.  Torrence  note  of  Mr.  Thos.  Tol- 
man  for  five  hundred  dollars  at  three  months  from  this  date  in  set- 
tlement of  note  now  in  suit  for  same  amount  drawn  by  Thomas 

Tolman. 

"Sbwabd  &  Co." 

He  also  stated  that  the  note  referred  to  in  the  receipt  was  the 
note  which  is  the  subject  of  controversy  in  this  action.  On  his  re- 
direct examination,  he  explained  that  Torrence  owed  the  plaintiff 
several  different  claims,  and  that  the  object  of  their  coming  together 
was  to  settle  their  claims  without  further  trouble  and  expense,  that 
among  others  was  this  note  of  Mr.  Tolman,  and  that  the  defendant 
came  to  settle  that  note  first  with  the  distinct  understanding  that 
if  that  note  was  settled,  all  other  claims  should  be  settled  before 
any  suit  was  to  be  vacated.  That  he  objected  at  the  time  to  giving 
any  receipt,  but  that  the  defendant  showed  what  he  claimed  to  be 
orders  from  different  steamship  companies,  and  said  that  unless  he 
could  show  he  had  settled  with  the  plaintiffs  he  could  not  purchase 
of  these  parties  that  morning,  claiming  that  he  had  just  come  from 
them,  and  the  plaintiff  then  testified  that  in  order  to  assist  the 
defendant  along,  he  gave  him  the  receipt,  but  distinctly  told  him 
that  the  receipt  did  not  cover  any  thing  unless  all  their  arrange- 
ments were  settled.  He  further  testified  that  the  defendant,  Tor- 
rence, did  not  do  any  of  the  othel*  things  which  he  had  agreed  to 
do. 

On  his  further  cross-examination,  the  plaintiff,  Seward,  testified 
that  the  note  which  plaintiff  received,  and  which  was  referred  to 
in  the  receipt,  had  not  been  returned  to  Torrence.  The  court 
thereupon  directed  a  verdict  for  the  defendants,  to  which  direction 
the  plaintiffs'  counsel  excepted. 
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We  think  that  the  exception  was  well  taken.  The  answer  did 
not  ayer  that  the  note  in  suit  had  been  paid,  nor  did  it  aver  that 
the  suit  had  been  settled  in  ajiy  manner  whatever.  No  motion  was 
made  to  conform  the  pleadings  to  the  proof,  and  the  defense  of  pay- 
ment or  settlement  not  having  been  pleaded,  conld  not  be  regarded 
by  the  court  Brazill  v.  Ishamy  12  M".  T.  9 ;  ff  Toole  v.  Oarvin, 
3  N.  T.  Sup.  118  ;  Wright  v.  DelafMy  26  N.  T.  266. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  with 
costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered. 


Oppbnhbimbk  v.  Walkbk. 

Mortgage — priority  between  liens — ew^ue  moneys  an  foreclosure  sale  —  sua" 
eessive  liens  upon  parts  of  same  property  —  order  of  sale  at  foreclosure — 
Surety ^Up — rights  of  surety. 

Plaintiff  held  a  mortgage  on  three  lots  for  $6/KX).  Afterward  a  mortgage  was 
given  hj  the  owners  to  secure  a  hond  made  hy  them  to  C,  upon  two  of  the 
lots.  This  mortgage  also  coyered  lands  of  the  wife  of  one  of  the  owners. 
After  this,  M.  filed  a  mechanic's  Ilea  for  the  erection  of  three  houses  on  the 
three  lots,  if^lalntiff  foreclosed  his  mortgage;  the  three  lots  were  sold 
together  for  $12,600,  from  which  sum  plaintiff's  mortgage  ^was  paid.  The 
lots  were  each  of  equal  value.  Held  (1),  that  the  mortgage  of  C.  was  enti- 
tled to  priority  in  payment  put  of  the  surplus ;  (2)  that  C.  had  the  right  to 
have  the  lot  not  covered  by  his  mortgage  first  sold,  and  the  proceeds  applied 
toward  the  payment  of  plaintiff's  mortgage,  but  his  failure  to  do  so  worked 
no  injtistice  to  M.,'  and  did  not  affect  the  right  of  C.  to  the  surplus,  and  (3) 
that  the  mortgage  to  0.  of  the  lands  of  the  owner's  wife  being  in  the  nature 
of  a  surety,  C.  could  not  and  was  not  compelled,  as  against  M.,  to  resort 
first  to  those  lands  for  payment. 

Appeal  by  Bridget  McNiff,  administratrix,  etc.,  from  an  order 
at  special  term,  confirming  the  report  of  a  referee  as  to  the  distri- 
bution of  certain  surplus  moneys. 

The  action  was  brought  by  Henry  Oppenheimer  against  Stuart 
S.  Walker  and  others,  to  foreclose  a  mortgage.  All  necessary  facts 
appear  in  the  opinion. 

Wm.  0,  Trull,  for  appellant. 

A.  0.  Thomas,  for  respondent. 
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Lawrence,  J.  This  action  was  brought  to  foreclose  a  mortgage 
upon  three  lots  of  land,  situate  on  the  southerly  side  of  Seventy- 
fourth  street,  between  the  Second  and  First  avenues,  in  the  city  of 
New  York.  Judgment  having  been  rendered  for  the  plaintiff,  the 
mortgaged  property  was  sold.  After  the  payment  of  taxes  and 
assessments,  which  were  liens  upon  the  mortgaged  premises  at  the 
time  of  the  sale,  and  the  costs  and  expenses  in  the  action,  there 
remained  as  proceeds  of  the  sale,  the  sum  of  112,638.48,  and  after 
deducting  therefrom  the  sum  of  $6,524.93,  the  amount  due  the 
plaintiff  for  principal  and  interest,  there  remained  a  surplus  of 
t6,113.55,  as  to  the  proper  disposition  of  which  surplusi  this  con- 
troversy has  arisen.  It  appears  from  the  report  of  the  referee, 
that  on  the  11th  of  February,  1873,  the  defendants  Stuart  S. 
Walker  and  Andrew  F.  Wilson,  and  their  respective  wives,  executed 
to  the  respondent,  Samuel  Cooper,  a  mortgage  upon  two  of  the 
three  lots  covered  by  the  plaintiff's  mortgage,  to  secure  the  pay- 
ment of  a  bond  for  $5,000,  with  interest,  and  that  at  the  time  of 
the  referee's  report  there  was  due  upon  the  said  bond  and  mort- 
gage the  sum  of  $5,621.12,  including  the  sum  of  $100  paid  by  said 
Cooper  for  premiums  in  procuring  insurance  upon  the  buildings 
erected  upon  said  premises,  the  mortgagors  having  made  default 
upon  their  covenants  to  effect  such  insurance.  The  mortgage 
executed  to  Cooper  also  covered  other  property,  a  portion  of  which 
had  been  sold'under  foreclosure  of  prior  mortgages,  producing  only 
a  surplus,  after  satisfying  said  prior  mortgage,  of  $18.85. 

The  aj^ellant,  Bridget  McNiff,  is  the  administratrix  of  James 
McNiff.  James  McNiff  had  a  contract  with  Walker  &  Wilson, 
the  mortgagors,  to  do  certain  work  in  and  about  the  erection  of 
three  houses  upon  the  three  lots  covered  by  the  plaintiff's  mortgage, 
and  on  the  7th  of  April,  1873,  he  filed  a  mechanic's  lien  upon  the 
houses  for  the  sum  of  $1,950  for  work  done  by  him  under  his  con- 
tract, and  unpaid  by  the  owners.  Walker  and  Wilson.  The  referee 
reported,  that  out  of  the  surplus  remaining  after  paying  the  taxes 
and  assessments  and  the  costs  and  expenses,  and  the  principal  and 
interest  due  to  the  plaintiff,  Cooper,  was  entitled  to  be  paid  the  full 
amount  due  to  him,  $5,621.12,  and  that  the  balance  remaining  after 
such  payment  and  after  payment  of  the  costs,  expenses,  and  allow- 
ances, in  this  proceeding,  should  be  paid  to  the  appellant  as  the 
administratrix  of  James  McNiff. 

I  am  of  opinion  that  the  referee  corzeotly  held  that  Cooper  was 
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entitled  to  have  the  full  amount  due  to  him  satisfied  out  of  the  sur- 
plus, before  making  any  payments  to  the  appellant.  It  is  well  set- 
tled that  where  a  creditor  has  a  lien  upon  two  funds  for  the  secu- 
rity of  his  debt,  and  another  party  has  an  interest  in  only  one  of 
the  funds,  without  any  right  to  resort  to  the  other,  equity  will  com- 
pel the  creditor  to  satisfy  his  debt,  if  possible,  out  of  the  fund  in 
which  he  alone  has  an  interest.  Ingalls  v.  Morgan,  10  X.  Y.  179; 
James  v.  Hubbard,  1  Paige,  235;  Ckeesbrough  v.  Millard,  1  Johns. 
Ch.  409;  Bvertson  v.  Booth,  19  Johns.  486.  And  "  the  rule  in 
equity  requiring  parcels  of  land  incumbered  by  a  judgment,  or 
mortgage,  to  be  subjected  in  the  inverse  order  of  their  aliena- 
tion by  the  debtor,  is  a  branch  of  this  rule."  Ingalh  y.  Morgan, 
10  N".  Y.  186,  per  Dbkio,  J.,  citing  many  cases. 

It  follows  from  this  rule  that  the  respondent,  Oooper,  as  between 
the  plaintiff  and  himself,  had  the  right  to  haye  the  third  lot,  which 
was  covered  by  the  plaintiff's  mortgage,  and  not  by  his  mortgage 
first  sold,  and  the  proceeds  arising  from  such  sale  applied  to  the 
payment  of  the  plaintiff's  mortgage,  and  this  right  of  the  res- 
pondent had  attached  long  before  the  appellant's  intestate  filed  and 
acquired  his  lien.  The  only  difficulty  in  this  case  arises  from  the 
fact  that  the  three  lots  were  not  sold  separately,  but  in  one  parcel. 

The  difficulty,  however,  is  only  apparent  and  not  real,  for  the 
reason  that  the  referee  has  found  that  each  of  the  lots  was  of  equal 
value,  ^,212.^ ;  and  that  each  lot  contributed  that  amount  toward 
the  net  sum  produced  by  the  sale,  and  the  rule  can  therefore  be 
applied  by  the  court,  with  as  much  certainty  as  if  there  had  been  a 
separate  sale  of  each  lot.  It  results  then,  that  the  whole  proceeds 
of  the  sale  of  the  third  lot  were  more  than  exhausted  in  satisfying 
the  plaintiff's  claim,  and  that  after  paying  the  excess  due  to  the 
plaintiff  after  exhausting  the  whole  of  such  proceeds,  Oooper  had 
the  fii*st  lien  upon  the  remaining  two  lots.  It  is  urged  by  the  appel- 
lant's counsel,  that  Cooper  should  have  made  his  claim  for  a  sale 
in  parcels  prior  to  the  sale,  and  that  not  having  elected  to  do  so, 
he  is  precluded  from  now  alleging  as  against  the  appellant,  that  the 
plaintiff's  61aim  should  first  have  been  satisfied  out  of  the  third  lot. 

I  do  not  regard  this  point  as  well  taken.  Firsts  Because  the 
finding  of  the  referee  as  to  the  value  of  each  of  the  lots,  and  as  to 
the  amount  for  which  each  of  the  lots  actually  sold,  enables  the 
court  to  apply  the  rule  above  stated  as  certainly  as  if  the  sale  had 
beer  made  in  separate  parcels.     Second,  Because  no  actual  injus- 
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tice  is  done  to  the  appellant  in  the  application  of  the  rule.  The 
right  of  Cooper  was  fixed  at  the  time  MclSiiff  filed  his  lien,  and  he 
must  to  deemed  to  have  known  that  his  lien  was  subject  to  the 
right  of  Cooper  to  have  the  proceeds  arising  from  the  sale  of  the 
third  lot,  first  applied  to  the  satisfaction  of  the  plaintiff's  mortgage. 

It  is  further  urged  by  the  appellant's  counsel,  that  as  Cooper's 
mortgage  covered  other  property  than  that  in  question  here,  he 
should  be  compelled  to  resort  first  to  that  security  for  the  payment 
of  his  mortgage.  The  answer  to  this  point  seems  to  me  to  be  found 
in  the  fact  that  it  appears  by  the  referee's  report,  that  one  of  the 
other  parcels  of  land  covBred  by  Cooper's  mortgage,  has  already 
been  sold  to  satisfy  a  prior  mortgage,  and  has  produced  only  a  sur- 
plus of  118.85,  and  also  in  the  fact  that  the  remaining*  property 
subject  to  said  mortgage,  as  the  referee  has  found,  did  not  belong 
to  either  of  the  mor^agors,  but  was  a  part  of  the  separate  estate  of 
Mrs.  Walker,  who  was  not  liable  for  the  debt,  and  became  only  a 
surety  for  its  payment,  and  who  was  therefore  entitled  to  have  the 
debt  first  satisfied  out  of  the  property  of  the  principal  debtors. 

The  remaining  point  urged  by  the  appellant's  counsel,  is  that 
the  referee  erred  in  imposing  the  entire  costs  of  the  proceedings 
upon  the  appellant. 

Upon  looking  at  the  exceptions  contained  in  the  case,  I  find  no 
exception  upon  this  point  specifically.  The  general  exception  to 
the  report  "  for  various  other  errors,  insufficiencies  and  inaccura- 
cies," is,  in  my  opinion,  too  general  to  permit  the  raising  of  the 
point  upon  appeal.  &raham  v.  CAristal,  2  Abb.  Ct.  App.  263; 
Newell  V.  Doty,  33  N.  T.  83.  Even  conceding  that  the  point  can 
properly  be  raised  here,  I  am  of  opinion  that  the  order  directing 
the  expenses  of  the  proceedings  to  be  paid  out  of  the  fund,  in 
regard  to  which  the  parties  were  contending,  was  in  accordance 
with  well-settled  practice.    2  Barb.  Ch.  Pr.  333. 

The  appellant  does  not  contend  that  the  costs  and  expenses  as 
allowed  were  excessive  or  erroneous  in  amount,  and  I  know  of  no 
reason  in  the  absence  of  such  an  allegation  on  the  part  of  the 
appellant  why  they  should  not  be  paid  out  of  the  fund. 

If  the  views  above  expressed  are  sound,  it  results  that  the  order 
api)ealed  from  should  be  affirmed. 

The  order  is  affirmed  with  costs  and  disbursements. 

Ordered  accordingly. 
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Mahoistey  y.  Pboplb. 

Appeal — ea$e  an — evidencs  not  returned  presumed  to  learrant  dedrion — 
Orimindl  law — Bobbery — force  required  to  eansiUute. 

In  the  absence  of  all  the  evidence  giyen  upon  the  trial,  the  appellate  ooart 
will  assame,  when  the  queation  Ib  npon  the  sofflciencj  of  the  evidence,  that 
that  which  is  not  returned  to  it  warranted  the  ruling  and  justified  the  ver- 
diet.  Accordingly,  where  a  material  part  of  the  evidence  before  the  jury 
was  the  physical  action  of  a  witness,  heid,  that  a  return  only  of  the  words 
used  by  him  would  not  enable  the  court  to  say  there  was  insufficient  evi- 
dence to  sustain  a  verdict. 

Under  the  statute  relating  to  robbery  in  the  first  degree,  the  force  and  violence 
required  is  only  such  as  is  sufficient  to  take  the  property  without  the  owner's 
will.  Accordingly,  where  an  accomplice  of  the  prisoner  crowded  the  com- 
plainant against  the  door  of  a  street  car,  whilst  the  prisoner  threw  his  arm 
around  the  complainant's  neck,  pulled  him  toward  himself,  and  picked  his 
pocket,  held,  sufficient  force  and  violence  to  constitute  robbery. 

Ebbob  to  review  the  conyiction  of  the  plaintiff  in  error^  Michael 
Mahoney^  who  was  on  the  14:th  of  April,  1873,  at  a  court  of  general 
sessions  of  the  peace  of  the  city  and  connty  of  New  York,  held 
before  Hon.  John  E.  Hackett,  recorder  of  the  said  city,  convicted 
of  the  crime  of  robbery  in  the  first  degree  and  sentenced  to  the 
State  prison  for  twenty  years.  The  material  facts  folly  appear  in 
the  opinion. 

■ 

John  0.  Motty  for  plaintiff  in  error. 

Benjamin  K.  Phelps,  district-attorney,  for  the  people. 

Westbbook,  J.  On  the  6th  day  of  April,  1873,  upon  a  some- 
what rainy  night,  about  the  hour  of  ten  and  a-half  o'clock,  one 
Peter  B.  Carson,  who  was  on  his  way  to  his  residence  at  No.  319 
East  Twentieth  street,  in  the  city  of  New  York,  from  Bamum^s 
Museum,  haying  hold  of  his  boy  with  one  hand  and  an  umbrella  in 
the  other,  was  immediately  on  stepping  upon  the  platform  of  a 
Third  ayenue  car,  robbed  of  his  pocket-book  and  contents  by  the 
prisoner. 

The  questions  which  the  counsel  for  the  plaintiff  in  error  pre- 
sents are:  Was  the  crime  committed  that  of  which  he  was  found 
guilty,  to  wii,  robbery  in  the  first  degreOi  or  was  it  simply  larceny 
from  the  person  ? 
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The  prisoner's  counsel,  upon  the  trial  conceded  'Hhat  his  client 
was  guilty  of  grand  larceny  in  having  feloniously  taken  the  com- 
plainant's property  from  his  possession,"  but  insisted  "that  it 
was  unaccompanied  by  violence  within  the  meaning  and  compre- 
hension of  the  statute."  The  recorder,  after  reading  to  the  jury  our 
statute  which  defines  the  crime  of  robbery  in  the  first  degree,  left 
to  them  the  question  of  the  truth  of  the  story  of  the  complainant, 
and  then  added,  "  If  you  believe  his  statement  with  reference  to 
the  occurrence  to  be  true,  I  charge  you  that  the  force  used  by  the 
prisoner  is  that  character  of  violence  comprehended  by  the  statute. 
The  statute  does  not  define  the  character  or  characters  of  the  force 
or  injury  that  must  be  used  to  constitute  one  of  the  elements  of 
robbery  in  the  first  degeee.  It  nowhere  says  that  a  person  shall  be 
knocked  down  and  beaten  senseless  before  the  assailant  can  come 
within  its  comprehension;  but  I  charge  you,  if  you  believe  Mr.  Car- 
son's statement  to  be  true  that  the  prisoner  put  his  arm  around  his 
neck  and  violently  and  forcibly  then  and  there  jerked  his  head  back 
in  the  manner  that  he  described  that  he  did,  and  forcibly  and  felo- 
niously took  from  his  person  his  pocket-book  and  money,  that  it 
was  a  robbery  with  felonious  intent  and  accompanied  by  violence," 

Various  exceptions  taken  by  the  prisoner's  counsel  to  this  charge 
present  this  question:  Conceding  the  truth  of  Mr.  Carson's  evi- 
dence, is  the  prisoner  guilty  of  the  crime  whereof  he  stands 
convicted? 

The  narration  of  the  occurrence  by  the  complainant  is  as  follows, 
^'I  stepped  on  and  made  an  effort  to  get  into  the  car ;  there  was  a 
very  large  man  stood  right  in  the  front  door  of  the  car  holding  me 
back ;  that  man  (the  prisoner)  came  and  put  his  arm  around  my 
neck,  pulled  upon  me,  pulled  up  my  head  so  (showing),  and  I  had 
this  arm,  my  left  arm,  kind  of  up,  and  then  he  pulled  me  two  or 
three  times  ;  said  I,  '  What  are  you  doing  ?'  he  said,  ^  I  want  to 
get  that  lady  in.'  *  *  ♦  I  saw  no  lady.  *  *  ♦  Well,  per- 
haps in  less  than  one^tenth  part  of  the  time  I  have  been  stating  it, 
he  stepped  off ;  I  felt  his  hand  come  out  of  my  pocket." 

"  Q-  (By  the  court. )  What  did  he  do  to  your  neck,  ptit  your  head 
up  P    A.  Yes,  sir,  and  pulled  back  with  his  left  arm. 

"  Q.  (By  the  assistant  district-attorney. )  Where  did  he  stand  then, 
behind  you?  A*  He  stood  rather  in  front  of  me,  in  that  way  (show- 
ing) ;  I  stood  this  way,  he  stood  in  front  of  me,  reaching  around; 
the  other  man  stood  here,  crowding  me  against  the  door."  The  wit- 
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ness  then  described  the  coutents  of  his  pocket-book,  and  said  that 
he  felt  for  and  missed  it  as  soon  as  the  prisoner  withdrew  his  hand. 
On  his  cross-examination,  the  witness  farther  testified: 

"  Q.  How  did  he  put  his  arm  around  your  neck ;  was  he  pushing 
you  one  side?    A,  No;  he  was  pulling  me  to  him. 

'*  Q.  Where  was  he;  in  what  portion  of  the  car,  was  he  next  to  the 
driver,  or  where  ?  A.  He  was  just  inside,  on  the  edge,  like  that, 
you  know ;  I  stood  right  here  ;  he  reached  in  and  got  his  hand 
around  my  neck  and  pulled  me  to  him,  pulling  me  out,  pulling  up 
in  the  front;  up  so,  you  know ;  I  stood  here. 

'*  Q.  You  asked  him  what  he  was  doing?    A.  Yes,  sir. 

**  Q.  Did  he  hurt  you?  A^  He  did  not  hurt  me  particularly ;  he 
gave  me  a  pretty  good  Jerk.** 

The  foregoing  is  all  the  evidence  given  upon  the  trial  showing 
the  violence  used^  and  our  statute  governing  the  case  is  as  follows  : 
"  Every  person  who  shall  be  convicted  of  feloniously  taking  the 
personal  property  of  another  from  his  person  or  in  his  presence 
and  against  his  will  by  violence  to  his  person,  or  by  putting  such 
person  in  fear  of  some  immediate  injury  to  his  person,  shall  be 
adjudged  guilty  of  robbery  in  the  first  degree."    2  E.  S.,  67,  §  66. 

In  discussing  the  point  made  by  the  prisoner's  counsel  that  the 
recorder  erred  in  instructing  the  jury,  that  if  they  believed  the  truth 
of  the  evidence  of  the  complainant  hereinbefore  detailed,  then  the 
prisoner  was  guilty  of  the  offense  defined  in  the  statute  just  quoted, 
it  is  apparent  that  it  is  liable  to  the  fatal  objection  that  the  error 
does  not  affirmatively  appear  because  the  bill  of  exceptions  is  so 
drawn  as  not  to  show  to  this  court  all  the  evidence  of  violence  upon 
which  the  court  and  jury  acted.  It  is  an  elementary  principle  that 
in  the  absence  of  all  the  evidence  given  upon  the  trial  the  appel- 
late court  will  assume  when  the  question  is  upon  the  sufficiency  of 
the  evidence  that  that  which  is  not  returned  to  it  warranted  the 
ruling  and  justified  the  verdict  TTpon  the  trial  of  this  indictment 
not  only  did  the  complainant  undertake  to  describe  the  alleged 
robbery  by  words,  but  by  acts,  he  exhibiting  to  the  jury  by  physical 
action  the  mode  and  manner  thereof.  That  description  which  the 
court  and  jury,  by  and  before  which  the  prisoner  was  tried,  saw, 
and  from  seeing  which,  a  correct  idea  of  the  force  and  violence 
used  in  perpetrating  the  theft  can  alone  be  formed,  this  court 
cannot  see  and  because  it  cannot  it  is  unable  to  say,  and  cannot 
say  that  the  recorder  erred  in  his  chaise.    On  the  contrary,  upon 
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the  well-settled  mle  to  which  we  haye  alluded^  that  the  tribunal 
whose  proceeding  is  reviewed  is  presumed  to  haye  decided  rightly 
unless  the  error  affirmatiyely  appears^  this  court  must  assume  that 
the  representation  >  by  action  of  the  force  used  in  the  perpetration 
of  the  crime  and  which  it  is  impossible  for  us  to  learn  from  the 
bill  of  exceptions  sufficiently  proyed  to  it  that  the  prisoner  used 
yiolence  enough  to  bring  him  within  the  statute.  For  this  reason 
alone  the  conyiotion  should  be  affirmed. 

But  it  also  seems  to  us  that  the  yiolence  which  the  words  proyed 
was  sufficient  to  justify  the  charge.  The  amount  and  degree  of 
yiolence  which  the  accused  must  exert  to  bring  him  within  the 
statute  defining  robbery,  is  not  declared  and  it  manifestly  could 
not  be.  The  grayamen  of  the  crime  consists  in  taking  the  personal 
property  of  another  from  his  person  or  in  his  presence  and  against 
his  will  by  violence  to  his  person^  or  by  putting  such  person  in  fear 
of  some  immediate  injury  to  his  person.  In  other  words,  the  yio- 
lence to  the  person  or  the  fear  of  immediate  injury  to  the  person, 
which  against  the  owner's  will  is  sufficient  to  take  his  property,  will, 
if  the  taking  be  felonious,  render  the  taker  amenable  to  the  statute. 
It  is  not  the  extent  and  degree  of  force  which  makes  the  crime,  but 
the  success  thereof.  In  short,  the  force  which  is  sufficient  to  take  the 
property  against  the  owner's  will  is  all  that  the  statute  contem- 
plates ;  the  distinctions  between  robbery  and  larceny  consisting  in 
this.  In  the  latter  the  act  is  accomplished  secretly  or  by  surprise 
or  fraud,  while  in  the  former  the  felonious  taking  must  be  accom- 
panied by  circumstances  of  yiolence,  threats  or  terror  to  the  person 
despoiled.     2  East  P.  0.,  552. 

In  the  case  before  us  the  accomplice  of  the  prisoner  crowds  the 
complainant  against  the  door  of  the  car  whilst  the  accused  throws 
his  arm  around  the  complainant's  neck,  pulls  him  toward  him,  and 
then  rifles  his  pocket.  If  this  statement  be  true,  it  amply  justified 
the  charge,  for  whether  the  force  gaye  pain  or  not,  it  accomplished 
the  theft;  and  by  it,  and  it  alone,  Mr.  Garson  was  feloniously  do- 
priyed  of  his  property  against  his  will  though  conscious  of  the  act, 
and  trying  to  preyent  it. 

The  books  contain  many  cases  of  conyictions  of  the  crime  of 
robbery,  when  the  force  employed  was  eyidently  no  greater  than 
in  this.  With  the  citation  of  one  yery  similar  we  end  the  discus- 
sion. In  CommonwecMh  y.  SneUing,  4  Binney,  879  ;  '^a  special  yer- 
dict  found  that  the  prisoner  took  the  prosecutor  by' the  crayat  with 
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an  intention  to  steal  his  watch^  and  also  pressed  his  breast  against 
the  prosecutor's^  and  held  him  against  a  wall  during  which  he 
took  the  prosecutor's  watch  from  his  fob  without  his  knowing  it, 
and  that  the  prosecutor  had  no  idea  that  he  meant  to  rob  him,  but 
was  afraid  that  he  meant  to  whip  him;  this  was  held  to  be  robbery/' 
2  Whart  Cr.  Law  (7th  ed.)  §  1701. 

The  principle  which  the  case  just  cited  determines  is  this,  that 
when  the  force  is  employed  to  divert  the  owner's  attention  whilst 
he  is  unconsciously  deprived  of  his  property,  the  taker  is  guilty  of 
robbery,  though  by  means  of  the  force  which  distracts  the  atten- 
tion, the  larceny  is  artfully  and  unknown  to  the  owner  completed. 
This  is  sound  sense  and  good  law.  The  force  strategically  employed 
so  as  to  deceive  an  opposing  commander  as  to  the  real  object, 
whilst  the  latter  is  stealthily  but  successfully  pursued  is  that  which 
wins  the  battle,  though  employed  by  indirection  to  accomplish  the 
result,  and  the  force  which  a  thief  uses  to  and  upon  the  person  of 
his  victim  to  consummate  a  robbery,  if  successful  is  as  much  the 
successful  force  which  robs,  when  exerted  to  bewilder  and  confuse, 
as  when  used  and  exerted  directly  upon  the  main  object.  In  either 
the  taking  would  be  the  result  of  f  orce^  though  in  the  one  case  in- 
directly applied,  and  in  the  other  directly. 

In  the  case  before  us  the  most  that  could  be  said  in  favor  of  the 
prisoner  is  that  his  confederate  and  he  used  foroe  to  distract  Mr. 
Carson's  attention  whilst  his  pocket  was  picked.  Unlike  the  Penn- 
sylvania case,  however  the  hand  which  grasped  the  pocket  book 
wais  felt,  and  the  theft  discovered.  The  force  however  was  in  both 
cases  to  give  the  most  favorable  construction  to  the  prisoner  of  the 
evidence,  used  for  the  same  purpose,  and  if  thus  employed  in  one 
case  it  was  robbery,  it  was  equally  so  in  the  other. 

The  result  of  our  examination  is  that  the  conviction  and  the 
judgment  in  this  case  must  be  affirmed. 

Judgment  affirmed. 
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New  Tark  eiiy'-Pubiie  echocU — Uachen  in  not  public  officers — rcmofoal  of 
teachere — povoer  of  trtutcee— appeal -^JurkdicUon — of  court  to  reinstate 
teacher. 

The  teachers  employed  in  the  public  schools  of  New  York  city  do  not  hold  a 
public  office,  but  are  mere  employees  of  the  trustees ;  but  the  manner  of 
employing  and  removing  them  is  regulated  by  statute. 

By  Laws  1864,  chap.  851,  §  12,  it  is  provided  that  a  majority  in  number  of  the 
trustees  may  remove  a  teacher,  provided  the  removal  be  approved  in  writing 
by  a  majority  of  the  inspectors ;  but  the  teacher  may  appeal  to  the  board  of 
education,  which  board,  after  hearing  the  answers  of  the  trustees,  may 
reinstate  the  teacher.  Held,  that  the  approval  of  the  inspectors  need  not  be 
given  at  the  meeting  of  the  board  of  trustees,  .when  the  removal  is  ordered; 
that  the  hearing  upon  appeal  to  the  board  of  education  is  not  necessarily  in 
the  nature  of  a  judicial  trial ;  and  that  a  refusal  by  the  board  to  require  the 
statements  before  them  on  appeal  to  be  made  under  oath,  was  not  a  ground 
for  interference  by  the  court. 

Upon  such  an  appeal  from  an  order  removing  a  teacher  for  incompetence, 
the  teacher  offered  to  prove  that  her  incompetence  was  due  in  part  to  the 
incompetence  of  the  principal  of  the  school.  Held,  that  a  refusal  by  the 
board  of  education  to  investigate  that  question,  was  proper. 

Held,  tABOfth&t  there  was  no  power  vested  in  the  court  to  reinstate  a  teacher 
by  a  reversal  of  the  action  of  the  board  of  education. 

Obbtiobabi,  upon  the  relation  of  Catherine  Mui*phy,  to  review 
the  proceedings  of  the  board  of  education  of  the  city  of  New  York 
upon  appeal  from  an  order  of  trustees  removing  the  relator  as  an 
assistant  teacher  in  a  public  school.  The  facts  sufficiently  appear 
in  the  opinions. 

William  H,  Rooney,  for  relator. 

B.  Delafield  Smithy  for  respondent 

Davis,  P.  J. —  The  relator  was  an  assistant  teacher  in  the  male 
department  of  Grammar  School  No.  21,  in  the  Fourteenth  ward  of 
the  city  of  New  York.  On  the  29th  of  January,  1874,  the  board 
of  trustees  of  common  schools  of  the  Fourteenth  ward,  at  a  meet- 
ing held  by  them  passed  the  following  resolution: 

^'  Resolved,  That  Miss  Oatherine  Murphy,  sixth  assistant  teacher 
in  male  department  of  Grammar  School  No.  21,  in  accordance  with 
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the  recommendation  of  the  city  superintendent,  be  and  she  is 
hereby  removed  for  incompetency/* 

On  the  30th  of  January  a  copy  of  this  resolution  was  served  on 
the  relator,  and  another  copy  was  filed  with  the  clerk  of  the  board 
of  education.  On  the  4th  day  of  February  the  relator  appealed 
to  the  board  of  education.  On  the  6th  of  February  a  maj8l*ity  of 
the  inspectors  of  the  district  approved  the  removal  of  the  relator, 
in  writing,  by  signing  a  certificate  to  that  effect,  at  the  bottom  of 
the  copy  of  the  resolution  of  the  trustees  then  on  file  with  the 
board  of  education. 

The  board  of  education,  pursuant  to  section  45  of  the  rules  and 
regulations  of  said  board,  referred  the  appeal  to  the  committee  on 
teachers. 

The  relator,  pursuant  to  notice,  appeared  before  the  said  com- 
mittee on  the  10th  of  February,  1874,  in  person,  and  by  counsel, 
and  filed  with  the  committee  a  series  of  objections  to  the  proceed- 
ings of  the  trustees  and  inspectors,  and  to  the  regularity  of  her 
removal,  upon  which  she  insisted  that,  ^^  the  removal  for  all  the 
purposes  of  this  appeal  was  and  is  irregular,  and  the  appeal  must 
therefore  be  sustained,*'  The  committee  overruled  the  objections 
and  adjourned  the  hearing  of  the  appeal  to  the  17th  of  February. 
On  the  17th  of  February  the  relator  again  appeared,  and  presented 
and  read  to  the  committee  a  paper  in  the  form  of  an  affidavit,  to 
which  she  offered  to  make  oath,  but  was  informed  by  the  committee 
that  it  was  unnecessary  to  do  so.  The  hearing  was  then  further 
adjourned  to  the  24th  of  February,  at  which  time  the  relator 
appeared.  Th^  committee  proceeded  to  hear  the  statements  of  the 
assistant  superintendent,  0.  J.  Harrison,  an  inspector  of  the  dis- 
trict, Mr.  Hunter,  and  one  of  the  trustees  of  the  ward,  Mr.  Smith, 
and  of  the  relator  on  her  own  behalf. 

The  relator  requested  and  insisted  that  the  statements  should  be 
on  oath,  and.  the  persons  named  should  be  sworn  as  ?ritnesses.  The 
committee  refused  to  require  the  statements  to  be  on  oath.  The 
relator  also  offered  to  prove  the  facts  alleged  in  her  statements, 
presented  to  the  committee  on  its  first  meeting,  the  substance  of 
which  was  that  the  principal  of  said  male  department  '^  was  incom- 
petent both  as  a  principal  and  teacher,"  and  that  her  incompetency 
was  due  to  the  incompetency  and  neglect  of  the  principal.  The 
committee  refused  to  receive  such  proof,  or  to  enter  upon  any 
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investigation  of  the  allegations  against  the  principal  or  other 
persons  named  in  the  statement. 

The  committee  reported  to  the  board  a  statement  setting  forth 
their  proceedings  with  a  resolution  approving  the  action  of  the 
trustees  in  removing  the  relator,  together  with  a  resolution 
requesting  the  trustees,  to  transfer  her  to  some  position  in  one  of  the 
primary  departments.  On  the  4th  of  March,  1874,  the  board  of 
education  disposed,  finally  of  the  appeal  by  the  adoption  of  the 
report  of  the  committee  and  the  resolutions'  therein  contained. 

The  teachers  employed  in  the  public  schools  of  the  city  do  not 
hold  a  public  ofEice.  They  are  simply  employees  of  the  trustees  of 
the  schools  in  whose  service  they  are  engaged,  but  the  manner  of 
employing  and  of  removing  them  is  regulated  to  some  extent  by 
statute.  The  12th  section  of  the  act  relative  to  common  schools 
in  the  city  of  New  York,  passed  April  25,  1864,  (Laws  1864, 
chap.  351),  provides  that : 

"  The  board  of  trustees  for  the  ward,  by  the  vote  of  the  majority 
of  the  whole  number  of  trustees  in  office,  may  also  remove  teachers 
employed  therein,  other  than  principals  and  vice  principals,  and  may 
also  remove  janitors,  provided  the  removal  is  approved  in  writing 
by  a  majority  of  the  inspectors  of  the  district;  and  provided  further 
that  any  teacher  so  removed  shall  have  a  right  to  appeal  to  the 
board  of  education  under  such  rules  as  it  may  prescribe;  and  the 
said  board,  shall  have  power  after  hearing  the  answers  of  the  trus- 
tees to  reinstate  the  teacher."  The  number  of  trastees  in  each  ward 
is  five;  and  the  number  of  inspectors  in  each  district  is  three. 
(Laws,  of  1873,  chap.  IVi,  §§  6,  7.) 

The  papers  show,  that  the  relator  was  removed  at  a  stated  meet- 
ing of  the  board  of  trustees,  four  trustees  being  present,  and 
that  the  resolution  of  removal  was  unanimously  adopted,  and  it 
appears  that  two  of  the  three  inspectors  afterward  approved  buch 
removal  in  writing. 

The  action  of  these  officers,  respectively,  was  strictly  regular  under 
the  statute.  It  is  not  necessary  that  the  approval  of  the  inspectors 
should  be  given  at  the  meeting  of  the  board  of  trustees,  nor  is  it 
required  to  precede  the  action  of  the  latter  body.  It  is  enough 
tlat  it  is  given  in  writing  after  the  board  have  acted,  and  its 
indorsement  in  this  case,  upon  the  resolution,  filed  with  the  board 
of  education  was,  we  think,  a  proper  and  effective  mode  of  expressing 
the  approval.     The  relator  had  taken  her  appeal  before  the  approval 
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of  her  removal  by  the  inspectors.  That  might  have  been  a  proper 
ground  for  diBmissing  the  appeal  as  prematurely  taken,  but  was  cer- 
tainly no  good  reason  for  reversing  the  proceedings  appecJed  from. 

Both  parties  having  gone  on  with  the  appeal  as  though  regularly 
taken,  we  are  not  at  Uberty  to  consider  any  question  of  regularity 
relating  to  the  time  or  form  of  fche  appeal.  The  more  material 
points  made  are  first  that  the  statements  of  the  several  parties  were 
heard  by  the  committee  without  oath^  and  that  the  committee  over- 
ruled the  request  of  the  relator  that  the  witnesses  be  sworn.  The 
statute  makes  no  provision  for  a  judicial  trial  on  the  sworn  testi- 
mony of  witnesses.  The  manner  of  investigating  the  appeal  is  left 
wholly  to  the  sound  discretion  of  the  board  of  education.  All  that 
is  said  in  the  act  on  the  subject  is  that  ^^  the  teacher  so  removed, 
shall  have  a  right  of  appeal  to  the  board  of  education,  subject  to 
such  rules  as  it  may  prescribe ;  and  the  board  shall  have  power 
after  hearing  the  answers  of  the  trustees,  to  reinstate  the  teacher. 

This  supervisory  power  is  not  necessarily  in  the  nature  of  a  judi- 
cial trial  of  issues  of  fact.  The  substantial  duty  of  the  board  is  to 
see  that  injustice  has  not  been  done  to  the  teacher  by  the  trustees, 
and  that  the  removal  has  not  been  made  upon  improper  or  inade- 
quate grpunds. 

The  delicate  nature  of  the  duty  devolved  upon  the  trustees,  to' 
see  to  it  that  unfit  or  incompetent  persons  are  not  put  or  kept  in 
charge  of  the  children  who  attend  the  common  schools,  forbids  the 
idea  of  a  trial  with  the  formality  and  strictness  that  belong  to  courts. 
It  is  only  n^essary  to  suggest  that  they  must  often  act  upon 
moral  conviction,  rather  than  established  facts  ;  and  upon  evidence 
of  unfitness,  physical,  mental,  or  moral,  that  would  not  in  courts  be 
such  proof  as  would  justify  a  verdict  of  guilt  of  specific  offenses  or 
immoralities. 

Before  the  act  of  1864,  above  quoted,  their  power  over  the  subject 
of  removing  teachers,  was  subject  to  no  restraint  or  review,  except 
that  which  the  common  law  imposes  upon  all  contracts  between  the 
employer  and  the  employed.  OildersUeve  v.  Board  of  Education, 
17  Abb.  207 ;  People  v.  School  Officers,  18  Abb.  170. 

The  law  has  only  limited  this  power  by  specifying  that  it  shall 
be  exercised  by  a  vote  of  the  majority  of  the  whole  number  of  the 
trustees  in  office,  and  that  the  removal  shall  receive  the  approval 
in  writing,  of  a  majority  of  the  inspectors  of  the  district  Laws, 
1864,  chap.  861,  §  12. 
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Where  these  jrequirements  concur^  the  power  of  removal  ia  as 
complete  as  ever^  with  the  exception  that  the  teacher  may  appeal 
to  the  board  of  education  and  be  reinstated^  if  that  body  ^'  aftet 
hearing  the  answers  of  the  trtietees,"  are  not  satisfied  that  the 
removal  was  proper. 

To  convert  these  proceedings  into  machinery  for  the  formal  trial 
of  issuable  questions  of  fact^  would  not^  we  think^  be  carrying  out 
the  policy  or  intent  of  the  law^  and  would  be  disastrous  to  the  well 
being  and  good  administration  of  the  schools. 

The  second  point  in  substance  is^  that  the  committee  refused  to 
take  testimony  in  relation  to  the  competency  of  the  principal  of  the 
department,  in  which  the  relator  was  an  assistant  teacher.  This 
refusal  was  altogether  right.  No  such  question  was  properly  brought 
before  the  board  by  the  appeal.  The  relator  could  not  exculpalte 
herself  by  inculpating  another,  nor  excuse  the  incompetency  (which 
the  offer  on  her  part  seemed  to  admit)  by  showing  that  it  was  caused 
by  the  aUeged  incompetency  of  her  superior. 

The  fact,  if  estabhshed,  would  only  have  shown  that  both  ought 
to  have  been  removed,  and  not  that  she  ought  to  be  reinstated. 

The  certiorari  should  be  dismissed  with  costs. 

Lawbbkoe,  J.  Assuming  that  this  court  has  the  power  on  a 
writ  of  certiorari  to  review  the  proceedings  and  decision  of  the 
board  of  education,  in  relation  to  the  removal  of  teachers  in  the 
common  schools  in  the  city  of  New  York,  I  have  failed  to  discover, 
on  examining  the  case  presented,  any  error  which  would  warrant 
us  in  disturbing  the  action  taken  by  that  board. 

Prior  to  the  year  1864,  the  power  to  contract  with  and  employ 
teachers  in  the  schools,  was  vested  in  the  trustees  of  the  several 
wards,  under  such  general  rules  and  regulations  as  the  board  of 
education  might  adopt.  Laws  1851,  chap.  386,  §  10;  Laws  1854, 
chap.  101.  Li  the  case  of  Oildersleeve  v.  Board  of  Bdticaiion, 
17  Abb.  207,  the  general  term  of  the  court  of  common  pleas  held. 
Chief  Justice  Daly  delivering  the  opinion,  that  the  power  to 
employ  teachers  necessarily  implied  the  right  to  remove  them. 

And  this  court  held  in  the  case  of  People  ex  rel.  McHugh  v. 
School  Officer Sy  18  Abb.  165,  that  under  the  law,  as  it  then  stood, 
the  board  of  education  had  no  appellate  jurisdiction  over  the  trustees 
of  common  schools,  in  the  exercise  of  their  power  to  dismiss  teachers 
of  the  ward  schools.   It  appeared  in  that  case  that  the  board  of  edu- 
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oation  had  passed  a  by-law  giving  to  a  dismissed  teacher  the  right  to 
appeal  to  the  board  of  education,  when  remoyed  by  the  trustees. 
The  court  held  that  the  right  to  prescribe  general  rules  and  regula- 
tions for  the  trustees,  in  employing  teachers,  did  not  give  to  the 
board  of  education  authority  to  supervise  the  action  of  the  trustees 
in  appointing  or  removing  teachers. 

Just  after  the  last-cited  case  had  been  decided,  the  legislature 
passed  an  act  by  which  it  was  provided  that  teachers,  others  than 
principals  and'vice-principals,  should  be  appointed  by  a  majority 
of  the  "  trustees,  and  that  the  board  of  trustees  for  the  ward,  by 
the  vote  of  the  majority  of  the  whole  number  of  trustees  in  office, 
may  remove  teachers  employed  therein,  other  than  principals  or 
vice-principals,  and  may  also  remove  janitors,  provided  the  removal 
is  approved  in  writing  by  a  majority  of  the  inspectors  of  the  dis- 
trict, and  provided,  further,  that  any  teacher  so  removed  shall 
have  a  right  to  appeal  to  the  board  of  education,  under  stick  rules 
as  it  may  prescribe;  and  the  said  board, shaU  havepowery  after  hear-- 
ing  the  answers  of  the  trustees,  to  reinstate  the  teacher  J'  Laws  of 
1864,  §12. 

This  act  was  undoubtedly  passed  to  remedy  the  defect  which  the 
case  of  People  ex  reh  McHugh  v.  School  Officers,  above  referred  to, 
had  shown  existed  in  the  laws  relating  to  common  schools  in  the 
city  of  New  York,  and  was  designed  to  give  to  the  board  of  educa- 
tion that  supervisory  powei:,  in  the  matter  of  the  removal  of  teach- 
ers, which  that  case  had  settled  did  not  reside  in  the  board  of 
education. 

But  it  will  be  observed  that  the  power,  which  is  by  the  act  of 
1864  vested  in  the  board  of  education,  is  discretionary.  That  board 
has  the  power,  on  appeal,  to  reinstate  a  teacher,  but  there  is  no 
obligation  on  the  part  of  the  board  of  education  to  make  such  rein- 
statement. 

It  appears  by  the  case  that  the  board  of  education,  pursuant  to 
the  power  conferred  by  the  act  of  1864,  adopted  the  following  rule 
in  relation  to  the  hearing  of  appeals  taken  by  teachers: 

'^  §  45.  Upon  the  dismissal  of,  or  application  for,  the  dismissal  of 
a  teacher,  the  board  of  trustees  shall  file  with  the  clerk  of  this  board 
a  copy  of  the  resolution  directing  the  same,  and  notify  the  teacher 
in  writing  of  the  cause  of  such  application.  Said  teacher  shall  have 
the  right  to  appeal  to  this  board  within  ten  days  after  the  service  of 
the  notice  aforesaid,  and  said  appeal  shall  be  immediately  referred 
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to  the  committee  on  teachers^  to  examine  into  the  facts  and  circnm- 
stances  of  the  case^  and  report  to  this  board.  Pending  the  consid- 
eration of  such  appeal,  no  salary  shall  be  paid  to  any  teacher  acting 
in  the  place  and  stead  of  such  appellant,  without  first  obtaining  the 
consent  of  this  board,  nor  shall  any  appointment  to  the  position 
occupied  by  the  appellant  be  acknowledged  by  this  board.  If  this 
board  shall  decide  that  there  is  no  good  cause  for  such  dismissal, 
then  said  teacher  shall  be  entitled  to  the  position  and  salary  he  or 
she  had  at  the  time  of  such  application,  with  pay.'' ' 

The  following  rule  was  also  adopted: 

'^  §  64.  No  teacher  or  janitor  shall  be  appointed  or  removed,  nor 
shall  any  work  or  supply  be  ordered  or  procured;  nor  shall  any  pay- 
roll, or  bill,  or  other  claim  be  passed  in  any  ward,  except  at  a  meet- 
ing of  the  board  of  trustees  for  the  ward;  and  the  making  of  every 
appointment  or  removal,  and  the  passing  of  every  pay-roll,  bill,  or 
other  claim,  shall  be  certified  to  have  taken  place  at  a  meeting  of 
the  board  of  trustees  for  the  ward,  at  which  a  quorum  was  present, 
a^d  the  certificate  shall  be  signed  by  the  presiding  trustee  and  the 
recording  ofiGicer  of  the  board,  or  else  by  a  majority  of  the  trus- 

4-^kAAa  *' 

It  appears  by  the  return  to  the  writ,  that  on  January  29,  1874, 
the  board  of  tmstees  of  the  ward  in  which  the  school  was  situated 
passed  a  resolution  removing  the  relator  for  incompetency,  and 
that,  on  the  30th  day  of  January  following  a  certificate  of  such 
removal,  containing  a  copy  of  the  said  resolution,  was  filed  with  the 
clerk  of  the  board  of  education,  and  by  said  certificate  it  also 
appeared  that  the  resolution  was  unanimously  adopted  at  a  stated 
meeting  of  the  board  of  trustees  of  the  fourteenth  ward.  A  copy  of 
this  resolution,  with  a  notice  that  the  same  was  unanimously 
adopted  at  a  meeting  of  the  board  of  trustees,  held  on  the  29th  of 
January,  was,  on  the  30th  of  January,  1874,  served  on  the  relator, 
which  notice  was  signed  by  three  of  the  trustees  of  the  ward,  the 
president  of  the  board  being  one  of  those  signing.  The  certificate 
filed  with  the  clerk  of  the  board  of  education  was  signed  by  four  of 
the  trustees,  including  the  president  of  the  board.  There  were  at 
that  time  five  trustees  in  each  ward.     Laws  1864,  chap.  351. 

On  the  4th  of  February,  1874,  the  relator  appealed  to  the  board 
of  education,  and  on  the  6th  of  February  two  of  the  three  inspec- 
tors of  the  second  school  district  approved  of  the  action  of  the 
trustees  in  removing  the  relator,  by  certifying  in  writing  to  that 
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effect.  This  approyal  was  made  and  signed  at  the  hall  of  the 
board  of  education. 

The  appeal  taken  by  the  relator  was  referred  by  the  board  of 
education  to  the  committee  on  teachers^  pursuant  to  the  rule  afore- 
said. The  relator  and  the  trustees^  or  some  of  them,  appeared 
before  said  committee,  by  whom  an  examination  of  the  case  was 
had,  and,  after  considering  said  appeal,  the  committee  sustained 
the  action  of  the  trustees,  and,  on  the  4th  of  March,  1874,  made  a 
report  to  the  board  of  education  in  f  ayor  of  dismissing  the  appeal, 
which  report  was  subsequently  adopted  by  the  board  of  education. 

The  relator's  counsel  has  argued  before  us  that  all  the  proceed- 
ings for  the  remoyal  of  the  relator  were  irregular  and  void. 

L  It  is  contended  that  the  resolution  removing  states  that 
she  was  removed  for  incompetency,  and  that  no  proof  of  such 
incompetency  had  been  laid  before  the  board  of  trustees  at  the  time 
the  resolution  of  removal  was  adopted* 

The  answer  to  this  point  seems  to  me  to  be  that  the  power  of 
removal  was  vested  in  the  trustees,  subject  only  to  approval  by  the 
inspectors,  and,  that,  if  they  were  satisfied  as  to  the  relator's  incom- 
petency, with  or  without  evidence,  their  power  to  remove  the 
relator  therefor  cannot  be  questioned. 

II.  It  is  objected  that  the  sole  basis  for  the  relator's  removal 
was  the  recommendation  of  the  city  superintendent  to  the  board  of 
trustees,  and  that  the  board  was  not  authorized  to  act  on  such 
recommendation. 

As  the  trustees  were  authorized  to  remove  it  is  immaterial 
whether  their  action  proceeded  upon  their  personal  knowledge  or 
upon  communications  made  to  them  by  other  persons. 

IIL  It  is  further  objected  that  it  does  not  appear  affirmatively 
that  the  removal  was  effected  by  the  vote  of  the  majority  of  the 
whole  number  of  trustees,  as  required  by  the  act  of  1864. 

The  reply  to  this  point  is,  that  it  appears  that  the  resolution  was 
unanimoudy  adopted  at  a  staied  meeting,  and  that  the  certificate  is 
signed  by  a  majority  of  the  trustees.  In  CHldersleeves  v.  Board  of 
Education,  supra,  it  was  held  that  the  trustees  are  to  be  deemed  to 
have  notice  of  a  staied  meeting,  held  pursuant  to  the  by-laws. 

As  it  nowhere  appears  that  any  one  of  the  trustees  was  absent 
from  the  meeting,  and,  as  more  than  a  majority  of  the  trustees 
certify  that  the  resolution  of  removal  was  unanimously  adopted  at 
a  stated  meeting,  the  presumption  is  that  all  the  trustees  were 
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•present  when  the  resolution  was  adopted.     At  all  events  the  certifi- 
cate is  presumptiye  evidence  that  a  quorum  was  present. 

IV.  The  approval  ol  the  inspectors  was  regular.  There  were 
by  law  three  inspectors  in  this  school  district.  Laws  1864,  chap. 
351.  I  find  nothing  in  the  statute  which  requires  the  inspectors  to 
give  their  approval  to  the  removal  of  a  teacher,  at  a  meeting  of 
the  trustees,  or  simultaneously  therewith.  Even  if  such  approval 
should,  by  law,  have  been  given  before  the  relator  a|)pealed,  the 
point  cannot  avail  the  relator  because  it  proves  only  that  the  rela- 
tor's appeal  was  premature.  The  cases  cited  by  the  relator's  counsel 
do  not  apply  to  this  case,  inasmuch  as  they  are  cases  in  which  the 
power  to  remove  was  vested  in  two  bodies,  designed  by  law  to  meet 
either  in  joint  session  or  simultaneously.  The  act  of  1864  contains 
no  such  requirement  The  inspectors  are  not  a  board,  and  do  not 
act  as  a  board,  but,  as  individuals,  clothed  with  certain  ofiClcial 
powers. 

V.  All  the  points  made  by  the  relator's  counsel  in  relation  to  the 
course  of  procedure  on  the  appeal  to  the  board  of  education,  and  . 
as  to  the  refusal  to  examine  witnesses  under  oath  are  in  my  judg- 
ment not  weU  taken.  The  statute  has  not  prescribed  any  particular 
mode  of  procedure  on  the  part  of  the  board  jot  education,  nor  is 
there  any  requirement  that  witnesses  shall  be  examined  under  oath. 
Laws  1864,  chap.  351,  §  12. 

The  by-law  passed  pursuant  to»  the  act  of  1864,  provides  that 
the  appeal  shall:  be  referred  to  the  committee  on  teachers  "to 
examine  into  the  facts  and  circumstances  of  the  case,  and  to  report  to 
this  board."  It  also  provides  that  "  if  the  board  shaU  decide  that 
there  is  no  good  cause  for  such  dismissal,  then  said  teacher  shall 
be  entitled  to  the  position  and  salary  he  or  she  had  at  the  time  of 
such  application  with  pay."  Here  the  committee  on  teachers  made 
such  examination,  and  reported  their  conclusion  to  the  board  of  edu- 
cation by  which  board  the  report  was  adopted.  The  board  of 
education  instead  of  deciding  that  there  was  no  good  cause  for  the 
removal  of  the  teacher  by  adopting  the  report  of  the  committee 
affirmed  that  there  was  good  cause  therefor.  I  find  no  irregularity 
in  that  part  of  the  case. 

VI.  While  it  is  now  settled  in  this  State  that  upon  a  certiorari  , 
the  court  can  examine  into  the  proceedings  of  an  inferior  tribunal 
and  even  into  the  merits  of  the  case,   I  do  not  understand  that  it 
has  power  to  to  overrule  or  nullify  the  judgment  of  the  inferior 
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tribunal  in  a  case  where  the  judgment  has  been  given  in  the  exer- 
cise of  a  discretionary  power. 

In  this  case  it  will  be  observed  that  the  act  of  1864^  has  vested  in 
the  board  of  education  a  discretionary  power  upon  the  hearing  of 
appeals  from  the  action  of  the  trustees  in  removing  teachers.  The 
board  has  powe^  after  hearing  the  answers  of  the  trustees  to  rein- 
state a  teacher.  The  exercise  of  such  power  is  not  obligatory  or 
mandatory.  It  is  discretionary  or  permissive  after  hearing  the 
answers  of  the  trustees.    Laws  1864^  chap.  351,  §  12. 

Now  in  this  case  the  court  is  asked  virtually  to  reinstate  the 
teacher  by  the  reversal  of  the  action  of  the  board  of  education  and 
of  the  trustees.  There  is  no  such  power  vested  in  the  court. 
People,  ez  rd.  Banks  v.  Board  of  Educationy  2  Abb.  N.  S.  185 ; 
PeopU  V.  StilwMy  19  K  Y.  532. 

Upon  a  thorough  examination  of  the  whole  case  I  am  satisfied 
that  this  is  not  a  case  in  which  the  court  should  interfere  even  i£ 
vested  with  the  power  so  to  do,  and  I  am  therefore  of  opinion  that 
the  writ  should  be  quashed  with  costs  to  the  respondent. 

Ordered  accordingly* 
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sustain  petition  to  vaeate  — pMioation. 

Upon  proceedings  to  Tac&te  an  aaBeesment,  the  affidavit  of  the  petitioner  stated 
"that  at  the  time  of  the  above-named  assessmenti  she  was,  and  still  is,  held 
liable  for  the  payment  of  the  assessment  imposed  on  the  lot  mentioned  and 
described  in  said  petition."  Held,  (Lawbbncb,  J„  dissenting),  that  this  was 
inadequate  to  show  any  right  on  the  part  of  the  petitioner  to  institute  the 
proceedings.    Petition  of  Phillips,  4  N.  Y.  Sap.  484,  followed. 

It  was  objected  by  the  petitioner  that  the  proceedings  authorizing  the  work, 
which  occurred  in  1868,  were  not  published  in  all  the  newspapers  employed 
by  the  corporation  as  required  by  statute.  The  proof  was  that  certain  news- 
papers were  designated  by  the  common  council.  In  1867,  to  publish  dty 
notices,  etc.,  for  that  year.  HM,  that  it  failed  to  show  any  designation  of 
papers  except  for  the  year  1867,  and  any  employment  whatever  within  the 
ruling  in  Petition  ofPhiUipe,  supra. 

Appeal  by  the  mayor,  aldermen,  etc.,  of  the  city  of  New  York, 
from  an  order  at  the  special  term  vacating  assessment  for  paying 
Twenty-first  street,  in  the  city  of  New  Tort 
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The  order  was  granted  upon  the  petition  of  Helen  E.  little. 
Enough  facts  appear  in  the  opinion. 

E.  Ddafield  Smith  and  William  Barnes,  for  appellants. 
Neville  d  Andrews^  for  respondent. 

Davis,  P.  J.  The  only  proof  the  petitioner  gaye  as  to  her  owner- 
ship of  the  premises,  and  as  to  her  being  the  party  aggrieved  by  the 
assessment,  is  found  in  her  ex  parte  affidavit,  in  which  she  says  that, 
''  At  the  time  of  the  confirmation  of  the  above-named  assessm^ent  on 
the  dd  of  May,  1870,  she  was  and  still  is  held  liable  for  the  pay- 
ment of  the  assessment  imposed  on  lot  mentioned  and  described  in 
said  petition  by  ward  No.  5,402.'* 

In  Petition  of  Phillips,  4  N.  T.  Sup.  484,  this  court  held  that 
this  proof  was  inadequate  to  show  any  right  on  the  part  of  the  peti- 
tioner to  institute  the  proceeding  to  vacate  the  assessment.  The 
reasons  assigned  in  that  case  fully  apply  to  the  case  now  before  us. 

The  proofs  were  also  defective  in  other  respects.  Only  a  portion 
of  the  proceedings  of  the  common  council  were  produced.  It  was 
shown  that  the  resolution  authorizing  the  work  was  introduced  into 
the  board  of  aldermen,  March  23,  1868,  and  adopted  by  that  board 
March  28,  1868,  to  which  is  appended  a  statement  in  these  words, 
**  No  papers  published  between  these  dates."  -None  of  the  proceed- 
ings of  the  other  branch  of  the  commpn  council  were  introduced. 
The  petitioner  produced  proof  of  the  appointment  by  the  comp- 
troller of  three  daily  and  three  weekly  newspapers,  wherein  the  pro- 
ceedings of  the  common  council,  or  either  branch  thereof,  and  the 
notices  of  its  committees  shall  be  published  during  the  year  1867. 

This  was  all  the  proof  given  tending  to  show  that  the  proceedings 
were  not  published  in  the  papers  employed  "  for  that  purpose  by 
the  corporation."  It  failed  to  show  any  designation  except  for  the 
year  1867 ;  audit  wholly  failed  to  show  any  employment  within  the 
ruling  in  Petition  of  Phillips,  above  cited. 

We  think  the  order  appealed  from  should  be  reversed  with  110 
costs  of  this  appeal,  besides  disbursements,  and  the  petition  denied 
with  $10  costs. 

Lawrence,  J,  dissenting.  In  this  case,  I  am  compelled  to 
dissent  from  the  views  expressed  in  the  opinion  of  the  presiding 
justice,  for  the  following  reasons: 
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First.  The  petitioner  being  liable  for  the  payment  of  the  asseBS- 
ment  imposed  npon  the  property  described  in  the  petition^  is,  in 
my  opinion,  a  "party  aggrieved  thereby,^*  and  entitled  to  more  to 
vacate  the  assessment  Laws  of  1858,  chap.  338.  I  do  not  assent 
to  the  doctrine  advanced  in  the  case  of  Petition  of  Phillips,  4 
N.  Y.  Snp.  484,  by  the  general  term  of  this  department,  in  refer- 
ence to  the  degree  of  interest  in  the  land  on  which  an  assessment 
is  imposed,  which  a  petitioner  must  show  to  entitle  him  to  attack 
an  assessment  It  is  a  matter  of  every-day  occurrence  for  parties 
owning  lands  upon  which  there  are  unpaid  a8sessme^ts,  to  sell  the 
same  under  an  agreement  by  which  the  vendor  covenants  to  pay 
such  assessments,  in  case  it  shall  be  ultimately  determined,  in  pro- 
ceedings instituted  to  vacate  the  same,  that  such  assessments  are 
valid.  This  liability  gives  to  the  vendor  an  interest  sufScient  to 
authorize  him  to  file  his  petition  under  the  act  of  1858,  and  makes 
him,  in  my  opinion,  a  '^  party  aggrieved "  by  the  assessment,  if 
illegal.     Laws  of  1858,  chap.  338. 

Second.  I  also  regard  the  case  of  Petition  of  Phillips,  supra, 
and  the  several  cases  recently  decided  which  have  followed  it,  as  in 
conflict  with  the  decisions  of  the  Oourt  of  Appeals  in  Matter  of 
Astor,  50  N.  Y.  363,  and  Matter  of  Smith,  52  N.  Y.  527.  If  I 
correctly  apprehend  the  purport  of  those  decisions,  they  dispose  of 
all  the  points  made  by  the  corporation  counsel,  other  than  the  one 
adverted  to  above. 

The  order  below,  vacating  the  assessment,  should  be  affirmed 

with  costs  and  disbursements. 

Order  reversed. 
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Anessment — aeti  of  a8»e9Sor9pre9wmiptwdy  valid  —  New  York  eUy — a98e»9inMnt 
fort^eet  mprowmenU—what  is  not  ft'oud  in  —  irregularity -^UDhat  is  not 
substantial. 

Local  asseBSon,  within  the  line  of  their  duty,  act  qoasi-jadiciallj,  and  the 
court  will  not  interfere  with  the  exerdBe  of  their  seasonable  diecretion. 

In  an  assesBment  for  paving  a  street,  two  lots  which  were  within  the  area 
legally  liable  to  assessment,  but  which  did  not  front  on  any  street,  and  which, 
at  most,  wonld  have  been  liable  to  only  a  nominal  assessment,  were  not 
assessed.  Hdd,  that  there  being  no  proof  of  actual  fraad,  the  omission  in 
question  would  not  be  legal  fraud,  such  as  would  invaUdate  the  asaesfi- 
ment. 

Vol.V,KY.Ekp.  — 44 
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The  petitioner  claimed  that  certain  of  hio  lots  were  not  within  the  distance  lia- 
ble to  assesBment.  Held,  that  it  was  npon  him  to  show  that  fact  dearly  and 
without  doubt. 

It  was  claimed  that  crosB-walks  were  illegally  included  in.  the  contract  for 
which  the  asseesment  was  made.  HM,  that  if  this  was  irregular,  the  most 
that  would  be  done  would  be  a  reduction  of  the  assessment,  but  that,  without 
proof  of  fraud,  it  would  not  be  held  to  be  a  substantial  irregularity. 

Appeal  by  t^e  mayor^  aldermen  and  commonalty  of  the  city  of 
New  York,  from  an  order  at  special  term,  vacating  an  assessment 
upon  lands  of  the  petitioner,  John  D.  Yoorhis,  for  paying  Fifty- 
eighth  street,  in  the  city  of  New  York,  from  Sixth  to  Ninth 
avenne. 

The  order  was  granted  npon  the  ground  that  there  was  a  fraud 
in  law  in  omitting  the  assessment  of  two  lots  within  the  area 
required  by  the  statute  to  be  assessed.  The  two  lots  were  between 
Fifty-eighth  and  Fifty-ninth  streets,  fronting  upon  a  circle  run- 
ning from  Eighth  ayenue  to  Fifty-ninth  street.  The  other  facts 
sufficiently  appear  in  the  opinion. 

B.  DelafUld  Smith  and  Wm.  BameSy  tot  appellants. 
John  8.  La/wrmcey  for  respondent. 

Babbett,  J.  The  assessment  in  this  case  was  yacated  by  the 
special  term,  npon  the  single  ground  that  two  lots,  liable  to  assess- 
ment, were  excluded  therefrom,  and  that  such  exclusion  constituted 
^'  a  fraud  in  law.''  The  assessors  are  public  officers,  entitled  to  the 
legal  presumption  of  a  proper  performance  of  duty.  Here  the  pre- 
liminary proceedings  were  regular,  and  the  assessors  lawfully 
acquired  jurisdiction  oyer  the  subject-matter. 

Within  the  line  of  their  duties,  they  act  quasi  judicially y  and  the 
court  will  not  interfere  with  the  exercise  of  their  reasonable  discre- 
tion. We  think  the  special  term  erred  in  the  doctrine  laid  down, 
and  that  the  true  rule  is  to  require  proof  of  actual  fraud  in  fact, 
before  invalidating  an  assessment  upon  the  ground  stated.  Riches^ 
GcbseyJl^  Abb.  118.  In  the  present  case  there  is  no  direct  proof  of 
fraud,  nor  do  the  facts  justify  any  such  legal  inference.  The  lots 
omitted  were,  it  is  true,  within  the  half  block,  but  they  fronted 
neither  upon  the  street  which  was  being  payed  nor  upon  the  inter- 
secting ayenue,  but  upon  what  is  known  as  the  '^circle.'' 
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The  front  lot  upon  Fifty-eighth  street  was  fully  assessed ;  the 
lot  immediately  in  its  rear^  part  of  which  faced  upon  Eighth  avenue^ 
was  moderately  assessed^  evidently  with  a  yiew  to  the  work  done  at 
the  intersection  of  the  street ;  and  the  two  small  and  irregular  lots 
still  further  in  the  rear  and  facing  only  on  the  circle^  were  omitted 
altogether.  If  these  lots  had  been  assessed  at  a  merely  nominal 
sum^  it  is  not  pretended  that  there  would  be  any  just  ground  of 
complaint  with  the  action  of  the  assessors.  On  the  contrary^  that 
would  clearly  have  been  just  and  equitable.  Indeed^  the  petitioner's 
own  rear  lot  was  assessed  at  but  $14;  and  even  that  was  without 
doubt  because  it  faced  upon  Broadway,  and  was  deemed  to  be  liable 
for  a  small  proportion  of  the  work  done  at  the  intersection  of  that 
street  with  Fifty-eighth  street.  So  far  as  the  question  under  con- 
sideration is  concerned,  there  is  no  just  distinction  between  the 
right  to  fix  ,a  nominal  sum,  and  to  omit  altogether.  If  the 
assessors  had  the  power  to  impose  an  assessment  of  but  one 
dollar,  and  such  exercise  of  power  would  haye  been  fair  and  reason- 
able, it  can  scarcely  be  said  that  they  were  guilty  of  a  fraud,  either 
in  law  or  in  fact,  or  eyen  of  substantial  error,  in  fixing  no  sum  at 
all. 

Although  this  was,the  only  question  considered  at  special  term, 
it  is  claimed  that  the  assessment  might  haye  been  yacated  upon  two 
other  grounds.  First,  that  certain  lots  belonging  to  the  petitioner, 
claimed  to  haye  been  exempt  from  the  assessment,  were  included 
therein;  and.  Second,  that  $2,400  expended  for  the  laying  of  cross- 
walks were  not  incurred  pursuant  to  law,  in  that  proposals  for  that 
work  were  not  separately  advertised  for. 

The  first  ground  undoubtedly  rests  upon  the  theory  that  the  peti- 
tioner's own  properly  forms  an  independent  block,  bounded  imme- 
diately in  the  rear  by  the  circle.  But  the  "half -block"  contem- 
plated by  the  statute  is  half  the  distance  between  the  street 
payed  and  the  next  street.  This  latter  according  to  the  maps  in 
the  case,  is  Fifty-ninth  street,  and  not  the  "circle,"  and  the 
entire  property  of  the  petitioner  plainly  extends  oyer  less  than  half 
the  distance  between  these  streets.  The  original  notice  giyen  by 
the  assessors  included  all  the  lots  on  Fifty-eighth  street,  "  to  the 
extent  of  half  the  block  on  the  intersecting  streets."  Here  Eighth 
ayenue  is  an  intersecting  street,  and  the  petitioner's  lots  lie  within 
half  the  block  thereon,  between  Fifty-eighth  and  Fifty-ninth 
streets.    The  testimony  of  Boyle,  city  surveyor,  fails  to  identify 
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the  lots  in  question^  and  is  not  clear  as  to  the  block  itself^  which 
he  describes  as  on  the  north  side  of  Fifty-eighth  street^  at  the 
intersection  of  Eighth  avenue  and  Broadway,  while  it  appears  by 
the  map  that  such  intersection  takes  place  at  Fifty-ninth  street. 
Be  that  as  it  may,  the  bnrden  was  upon  the  petitioner  of  proyfng 
clearly  and  without  doubt  that  his  lots  were  not  within  the  half- 
block  contemplated  by  the  statute.  In  this  he  has  failed,  and  we 
think  the  preponderance  of  proof  is  decidedly  the  other  way. 

As  to  the  remaining  ground,  it  appears  to  haye  been  the  custom  to 
include  the  cross-walks  in  the  main  contract  for  paying  the  street. 
It  was  treated  as  one  entire  job;  and  under  the  general  advertise- 
ment,  proposals  were  received  for  the  cross-walks  as  well,  and  the 
contract  therefor  was  awarded  without  any  separate  advertisement. 
Strictly  speaking,  this  was  irregular,  and  probably,  in  an  action  by 
the  contractor  for  the  work  done  upon  the  cross-walks,  the  city 
could  have  successfully  defended.  But  it  does  not  follow  that 
there  was  any  corrupt  intention,  or  any  fraud  in  fact  There  is  no 
evidence  that  the  contract  price  was  excessive  or  unreasonable,  and 
no  attempt  to  prove  even  that  the  work  upon  the  cross-walks  was 
badly  done,  or  that  it  could  have  been  performed  for  a  less  price. 
It  has  been  expressly  held  that  a^ssessments  should  not  be  set  aside 
upon  such  grounds.  Miller*8  Case,  12  Abb.  121 ;  Hom^a  Ciise, 
id.  124. 

It  is  true  that  persons  assessed  are  entitled  to  the  benefit  and 
security  of  all  checks  and  safeguards  against  fraud,  withi  which  the 
law  surrounds  the  heads  of  departments  and  other  officials,  but  it 
would  be  unreasonable  to  cast  the  burden  of  all  assessments  upon 
the  general  tax-payers,  merely  because  of  adherence  to  a  custom  as 
to  the  legality  of  which  there  might  be  an  honest  mistake,  or 
because  of  some  error  of  judgment,  or  even  neglect  not  involving 
moral  turpitude.  As  we  held,  Petition  of  FoUoniy  2  K  Y.  Sup.  55, 
it  is  for  the  petitioner  in  each  case  where  general  jurisdiction  has 
been  acquired  to  show  that  he  has  been  prejudiced  as  a  matter  of 
fact.  This  the  present  petitioner  has  entirely  failed  to  do.  Still 
less  has  he  shown  fraud  or  substantial  error.  Upon  general  princi- 
ples, therefore,  as  well  as  in  view  of  recent  statutes,  (Laws  of  1874, 
chaps.  312  and  313),  this  assessment  should  be  sustained.  We 
may  add  (and  the  remark  is  applicable  to  all  the  grounds  upon 
which  it  is  sought  to  vacate  this  assessment)  that  if  we  had  come 
to  a  different  conclusion,  the  vacation  of  the  assessment  would  not 
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haye  followed,  but  simply  a  proportionate  deduction  nnder  the  act 
of  1870,  chap.  383,  §  27. 

This  was  the  coarse  adopted  in  Matter  of  Wilhs  and  in  Matter  of 
McGormachy  10  Abb.  N.  S.  234,  and  we  would  have  followed  these 
cases,  and  simply  directed  such  proportionate  deduction,  but  for 
the  later  enactments  to  which  we  have  referred.  The  act  com- 
plained of  may  have  been  a  ''legal  irregularity  "  within  the  statute 
of  1858,  but  further  proof  was  required  to  justify  our  holding  the 
error  to  have  been  ''  stibstantiaV^  within  the  meaning  of  the  act  of 
1874  (chap.  312). 

For  these  reasons  the  order  appealed  from  should  be  reversed 
with  $10  costs  and  the  disbursements  of  the  appeal,  and  the  motion 
to  vacate  the  assessment  denied  with  110  costs. 

Order  reversed. 
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Jfew  York  eitif — a89eBimetUfor  iefMrage — Statutory  eonitructian — Latu  1865 
ehap.  821 — Evidence — preeumption  in  f amor  ofofficiai  act$, 

Bf  Laws  1865,  chap.  321,  the  Croton  Aqueduct  Board  is  (§  2)  reqaiied  to  lay  ont 
the  dtj  of  New  York  into  districtfl,  to  make  maps  and  plans  for  the  pnrposea 
of  exhibiting  a  plan  of  sewerage,  which  plans  are  (g  4)  declared  to  be  the 
permanent  plan, for  the  sewerage  of  each  district,  subject  to  snch  modifica< 
Uon  as  might  become  necessary  by  reason  of  the  alteration  of  street  grade 
or  otherwise,  and  it  is  (§  8)  declared  to  be  unlawful  to  construct  a  sewer  un- 
less it  shall  be  In  accordance  with  such  plans.  /TtsU,  that  the  last  mentioned 
provision  was  subject  to  that  contained  in  §  4,  allowing  a  modification,  etc., 
and  that  an  assessment  for  a  sewer  constructed  on  a  plan  different  from 
the  plans  made  by  the  Croton  Aqueduct  Board,  would  not  be  vacated  on 
that  ground,  the  modification  having  been  properly  made. 

SM,  also,  that  in  support  of  the  assessment,  the  presumption  would  be  that 
such  modification  was  properly  made.  \ 

SM,  further,  that  if  the  formalities  required  to  make  such  modification  were 
not  complied  with,  it  was  an  irregularity  which  was  cured  by  the  provision 
of  Laws  of  1872,  chap.  580,  §  7. 

Appeal  by  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York  from  an  order  at  special  term  vacating  an  assessment  for  a 
sewer.    The  order  was  n^ade  upon  the  petition  of  Bichard  William- 
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Bon.    The  only  material  question  inyolyed  was  the  'construction  of 
a  statute  in  relation  to  which  sufficient  facts  appear  in  the  opinion. 

E.  Ddafield  Smith  and  Wm,  Barnes,  for  appellant. 

NemUe  S  Andrews,  for  respondent. 

Dayis^  p.  J.  The  eyidence  in  this  case  failed  wholly  to  show 
that  the  petitioner  was  the  owner  of  the  lands  affected  by  the 
assessment  at  the  time  of  filing  his  petition.  Within  the  ruling 
of  this  court  in  Petition  of  Phillips,  4  N.  Y.  Sup.  484,  he 
failed  to  show  any  title  to  have  the  assessment  vacated  or  reduced. 
The  act  of  1858  gives  the  remedy  therein  provided  to  "  the  party 
aggrieved/'  and  the  second  section  of  that  act  shows  that  this  phrase 
was  used  by  the  legislature  as  synonymous  with  the  words  "  the 
owners  of  property. '*  Laws  of  1858,  chap.  338;  Laws  of  1874,  chap. 
312 ;  Townsend  v.  GoeUt,  11  Abb.  187. 

The  court  below  treated  the  petition,  containing  the  objection 
upon  which  its  decision  was  based,  as  regularly  before  it.  It  did 
not  appear  that  any  prejudice  had  arisen  from  the  fact  that  the  copy 
served  on  the  corporation  counsel  did  not  contain  that  objection. 
If  it  had  appeared  that  further  notice  was  necessary,  the  court  would 
doubtless  have  ordered  a  corrected  copy  to  have  been  served,  and 
postponed  the  hearing  for  that  purpose.  We  think  the  irregularity 
in  the  copy  served  cannot  be  urged  on  this  appeal. 

The  special  term  made  its  order  upon  the  ground  that  the  sewers 
for  which  the  assessment  was  made  were  not  constructed  in  con* 
fonnity  to  the  "general  plan  "  devised  and  adopted  by  the  Oroton 
Aqueduct  Board  for  the  sewerage  of  the  particular  district.  The  plan 
provided  for  but  one  sewer  in  Seventy-second  street,  located  in  the 
center  of  the  street  Two  sewers,  one  on  each  side  of  the  street,  of 
smaller  dimensions,  were  constructed  under  contracts  made  by  the 
board  therefor,  in  conformity  to  the  plans  connected  with  the  con- 
tract and  made  part  thereof.  The  second  section  of  the  act  of  1865, 
(Laws  1865,  chap.  321)  entitled  "An  act  in  relation  to  sewerage 
and  drainage  in  the  city  of  New  York,"  required  the  Croton  Aque- 
duct Board  to  lay  out  the  city  into  as  many  sewerage  districts  as 
tney  should  deem  necessary  for  the  general  purposes  of  the  act,  and 
to  make  maps  or  plans  containing  various  particulars  "  for  the  pur- 
pose of  exhibiting  a  complete  plan  of  the  proposed  sewerage  therein.'' 
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The  fourth  section  provided  that  ^'  upon  the  completion  of  the 
map  or  plan  for  the  drainage  of  any  sewerage  district,  snch  map  or 
plan  shall  be  the  permanent  plan  for  the  sewerage  of  snch  district, 
subject,  however,  to  such  modifications  as  may  become  necessary  in 
consequence  of  alterations  made  in  the  grade  of  the  street  or  avenue 
or  part  thereof,  in  said  district  or  otherwise/'  The  section  then 
provides  for  the  filing  of  copies  of  such  complete  plans  ^'  in  the  ofSces 
of  the  common  council,  the  comptroller,  street  commissioner  and 
city  inspector."  The  eighth  section  of  the  act  declares  that :  '^  It 
shall  not  be  lawful  hereafter  to  construct  any  sewer  or  drain  in  the 
city  of  New  York  unless  such  aewer  or  drain  shall  be  in  accordance 
vdth  the  general  plan  devised  by  said  Oroton  Aqueduct  Board  for  the 
sewerage  of  the  particular  district  in  which  said  sewer  or  drain  is 
proposed  to  be  constructed." 

To  ascertain  the  true  construction  of  the  act  of  1865,  its  several 
provisions  are  to  be  read  together.  The  prohibition  of  the  eighth 
section  must  be  considered  in  connection  with  the  provisions  of  the 
fourth  section,  which  declare  the  general  plans  to  be  **  sulked  to 
such  modificaiions  as  may  become  necessary  in  consequence  of  altera^ 
turns  made  in  the  grade  of  any  street  or  avenue  or  part  thereof  in 
said  district  or  otherwise.*'  The  eighth  section  is  to  be  read  as 
though  it  inhibited  constructions  otherwise  than  in  accordance 
with  the  general  plan  of  the  district,  as  affected  by  the  modifications 
allowed  by  the  fourth  section.  If  this  be  not  so,  then  the  slightest 
variation  in  the  location,  course,  size,  grade  or  depth  below  present 
surface  or  established  grades  of  streets,  all  of  which,  under  section 
second  of  the  act,  are  to  be  shown  upon  the  district  maps,  would 
be  fatal  to  the  regularity  of  the  proceedings,  and  avoid  all  assess- 
ments. When  we  consider  the  nature  of  the  subject-matter  of  the 
law,  the  sewerage  and  drainage  of  a  gveat  city  by  works  to  be  con- 
structed under  ground,  upon  the  efficiency  of  which  must  largely 
depend  the  health  and  well-being  of  a  great  population,  it  can 
hardly  be  thought  that  the  legislature  meant  to  provide  for  plans 
and  maps  which  should  be  so  absolute  and  arbitrary  in  their 
character  that  no  sewer  or  drain  could  be  lawfully  constructed  that 
did  not  in  all  details  and  particulars  rigidly  adhere  to  the  exact 
indications  of  the  plans  and  maps.  Hence,  the  fourth  section  of 
the  act  provides  for  and  authorizes  such  modifications  in  the 
sewerage  (and  not  in  the  general  plans)  as  the  exigencies  suggested 
therein  may  require.     While  ^'  the  general  plan "  is  to  be  main- 
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tained^  the  special  necessities  that  demand  modifications  in  the 
work  may  be  respected.  There  is  no  provision  in  the  act  l^hat  the 
modifications  permitted  by  the  fourth  section  shall  be  made  to 
appear  on  the  general  plans  or  maps^  or  that  netr  plans  and  maps 
showing  them  shall  b^  filed;  nor  does  there  appear  to  be  any  fliing 
to  prevent  the  proper  department  to  provide  for  the  **  modifica- 
tions "  in  and  by  the  contracts  that  may  be  made,  and  indicate 
them  in  the  plans  and  maps  that  may  accompany  such  contracts. 
Where  this  appears  to  have  been  done  in  good  faith,  and  without 
fraud  on  the  part  of  the  contracting  board,  it  should  be  presumed 
to  have  been  rightly  done  until  the  contrary  is  shown. 

In  this  case  no  evidence -was  given,  except  of  the  bare  fact  that  in 
a  portion  of  Seventy-second  street,  in  which  the  general  plan  showed 
one  sewer  in  the  center  of  the  street,  the  contract  was  for  the  con- 
struction of  two  smaller  ones  on  the  sides  of  the  street.  Whether 
there  was  or  was  not  such  occasion  for  this  '^modification  "  in  that 
particular  part  of  Seventy-second  street,  was  left  altogether  to  con- 
jecture. The  court  below  presumed,  in  the  absence  of  evidence, 
that  the  alteration  was  not  made  by  the  board  by  a  proper  decision 
at  a  regular  meeting.  This  was  shifting  the  burthen  of  proof 
upon  the  city,  in  a  case  where  it  belonged  to  the  petitioner,  and 
depriving  the  corporation  of  the  benefit  of  presumptions  which 
the  law  makes  in  its  favor  where  the  acts  of  public  officers  are 
sought  to  be  annulled,  to  its  injury.  The  proceeding,  it  is  not  to 
be  forgotten,  is  not  against  the  officers  or  board  by  whom  the  act 
was  done,  and  who  may  be  called  upon  in  such  case  to  show  their 
authority,  but  against  a  third  person — the  corporation  —  who  are 
sought  to  be  affected  by  the  alleged  illegality  of  official  acts.  We 
think  the  court  below  erred  in  holding  the  evidence,  or  rather  the 
absence  of  evidence,  sufficient  to  show  the  invalidity  of  the  assess- 
ment. 

The  act  of  1872  is  broad  enough,  we  think,  to  cover  and  cure  the 
irregularity  complained  of.  The  Croton  Aqueduct  Board  certainly, 
by  their  contract  and  the  plans  connected  therewith,  made  and 
approved  the  changes  in  the  sewerage  of  Seventy-second  street. 
At  most,  it  can  only  be  said,  or  presumed,  in  the  absence  of  evi- 
dence, that  they  omitted  to  do  this  in  the  more  formal  manner  of  a 
regular  meeting  to  decide  that  the  changes  should  be  made,  and  to 
prepare  and  file  a  plan  or  map  thereof.  That  this  was  an  '^  omis- 
sion "  within  the  seventh  section  of  the  act  of  1872,  (chap.  580, 
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Laws  of  1872)^  seems  to  haye  been  decided  by  the  Court  of  Appeals 

in  Matter  of  Mayor y  50  N.  Y.  604.    In  that  case  the  sewers  were 

oonstmcted  in  streets  not  included  in  a  sewerage  district  plan 

adopted  or  filed  previous  to  making  the  contract  for  the  work. 

The  court  held  that  to  be  an  irregularity  cured  by  the  act  of  1872. 

In  this  case  it  can  only  be  urged  that  there  was  a  departure  from 

the  plan  in  the  execution  of  the  work,  in  particulars  which  would 

have  been  regular  modifications,  but  for  the  omission  of  certain 

requisite  formalities.     In  Astor  v.  Mayor  of  New  JTork,  Judge 

EoBixsoK  gave  the  same  effect  to  the  act  of  1872,  which  the  Court 

of  Appeals  have  given,  and  such  were  our  views  in  several  cases 

decided  at  the  present  term.     Petition  of  PhiUipSy  4  N".  T.  Sup. 

484;  Petition  of  KeteUas,  id.  657,  and  see  opinion  of  Bobinbok,  J., 

in  Astor  v.  Mayor  of  New  York,  in  pamphlet. 

The  order  below  should  be  reversed  with  costs  of  the  appeal, 

beside?  disbursements,  and  the  motion  denied  with  110  costs  of 

opposing  same  in  the  court  below. 

Order  reversed. 


COMHISSIOlinBBS  OF  PiLOTS  V.   SpOOTOBD. 
CottB — pa/rtiei  erUiUed  to  extra  aUowanu —  Wawer  —  AppecUabU  order. 

Plaintiff  broaght  action  to  recover  ninety-fliz  penalties  for  violations  of  the 
pilot  laws.  Defendants  offered  judgment  for  one  penalty  and  costs ;  forty- 
six  penalties  were  recovered,  but  upon  appeal  to  the  Court  of  Appeals^  the 
judgment  was  reversed  as  to  forty-five  penalties,  and  affirmed  as  to  one. 
Defendants  taxed  their  bill  of  costs  in  1871.  No  application  was  then  made 
for  an  extra  allowance.  An  appeal  was  taken  from  the  taxation  and  in 
the  Court  of  Appeals  the  taxation  was  sustained.  Pending  this  appeal  the 
judgment  was  settled.  Afterward,  and  in  1874,  a  motion  was  made  by 
defendant  for  an  extra  allowance.  Held,  that  there  was  a  recovery  by  defend 
ants  within  Code  §§  808, 300,  relating  to  allowance,  and  defendants  might  be 
entitled  to  an  extra  allowance  and  were  not  limited  to  the  costs  of  course ; 
but  that  having  neglected  to  apply  for  costs  until  1874,  and  a  settlement  hav^ 
ing  been  mode  in  the  meantime,  the  claim  for  extra  costs  should  be  deemed 
to  have  been  waived. 

Orders  relating  to  extra  costs  are  appealable,  and  it  is  the  duty  of  the  court  to 
review  them  on  the  merits. 

Appeal  by  plaintiff  from  an  order  at  special  term  granting  addi- 
tional allowance  of  costs  to  defendants.     The  action  was  brought 
Vol.  V,  N.  Y.  Ebp.  — 45 
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by  the  board  of  commissioners  of  pilots  against  Paul  N";  Spoflord 
and  others^  executors,  etc.,  to  reooyer  penalties*  The  facts  fully 
appear  in  the  opinion. 

Butter,  Stillman  <&  Huhlard,  for  appellants. 

William  O,  Cooke,  for  respondents. 

Davis,  P.  J.  This  action  was  brought  by  the  plaintiffs  to 
recoYer  ninety-six  penalties  of  $100  each,  for  idleged  violations  of 
the  pilot  laws,  in  the  employment  of  unlicensed  pilots.  The  defend- 
ants offered  judgment  under  section  385  of  the  Code,  for  1100, 
being  the  amount  of  one  penalty,  with  costs.  The  offer  was  not 
accepted. 

The  affidavit  of  Mr.  Butler  shows  that  on  the  trial  the  respec- 
tive counsel  arranged  that  if  it  was  held  that  plaintiffs  were  entitled 
to  recover  at  all,  the  recovery  should  be  restricted  to  the  violations 
of  the  law  that  defendants  should  from  their  books  state  to  have 
occurred,  and  accordingly  the  defendants  furnished  a  statement 
showing  the  number  of  violations  to  have  been  forty-six,  which 
was  accepted,  and  the  court  ruling  the  other  questions  of  the  case 
favorably  to  plaintiffs,  a  recovery  was  had  for  t4,600. 

On  appeal  from  the  judgment  entered  on  the  recovery,  the  general 
term  affirmed  the  same,  from  which  affirmance  an  api)eal  was  taken 
to  the  Court  of  Appeals,  where  the  judgment  was  affirmed  as  to  one 
penalty,  and  reversed  as  to  the  residue,  without  costs  to  either 
party.  Sturgis  v.  Spofford,  45  N.  Y.  446.  After  a  corrected  remit- 
titur had  been  sent  down  from  the  Court  of  Appeals,  the  defend- 
ants presented  their  bill  of  costs  which  were  taxed  on  the  14th 
of   September,  1871,  at  1360.97. 

The  plaintiff  objected  to  the  taxation  of  the  costs  on  the  appeal 
to  the  general  term.  The  objection  was  sustained  by  the  general 
term,  but  on  appeal  to  the  Court  of  Appeals,  it  was  held  that  defend- 
ants were  entitled  to  those  costs,  and  the  taxation  of  them  was 
'  affirmed. 

Afterward,  and  in  June,  1874,  a  new  bill  of  costs  was  presented, 
and  the  motion  for  an  additional  allowance  was  made.  Mr.  Buir- 
ler's  affidavit  further  states  that  '^no  application  was  made  at  the 
time  of  adjusting  said  costs,  or  before  or  afterward  for  an  allow- 
ance until  now  nearly  three  years  after  the  adjustment  of  said  costs; 
that  in  the  meantime  a  settlement  has  been  made  with  the  defend- 
ants, by  which  the  judgment  for  the  single  penalty  was  satisfied  of 
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record,  which  settlement  deponent  made  and  would  not  have  made 
if  he  had  supposed  that  any  question  was  left  open,  except  a  claim 
of  defendants  for  the  costs  of  the  general  term/' 

These  statements  are  not  controverted.  It  appears  that  the  ques- 
tions involved  in  the  action  were  the  constitutionality  of  the  pilot 
laws,  and  the  effect  upon  them  of  certain  legislation  of  congress, 
and  it  is  manifest  that  these  questions  affected  every  one  of  the  pen- 
alties alike. 

It  is  shown,  also,  that  two  several  actions  had  before  been  com- 
menced against  the  defendants  to  recover  for  separate  penalties  for 
violation  of  the  same  statute  in  which  recoveries  were  had  and  paid, 
and  that  this  suit  was  brought  afterward  for  persistent  violations  of 
the  same  law.  It  is  a  mistake  to  suppose,  th^t  by  the  offer  made, 
the  contest  over  any  one  of  the  penalties  was  removed  from  the  con- 
troversy, or  to  state  the  point  as  it  is  stated  by  counsel,  that  '^one 
hundred  dollars  was  removed  from  the  controversy."  On  the  con- 
trary, the  omission  of  plaintifb  to  take  judgment  upon  the  offer  in 
the  manner  prescribed  by  the  385th  section  of  the  Code,  left  the 
litigation  precisely  as  though  no  offer  had  been  made,  the  only 
effect  of  the  offer  thereafter  being  upon  the  question  of  costs,  when 
the  litigation  should  terminate. 

The  plaintiff  was  a^  much  bound  to  establish  his  right  to  recover 
the  sum  of  $100,  or  one  penalty,  as  though  the  action  had  pro- 
ceeded without  an  offer,  and  the  defendant  was  as  much  at  liberty 
to  contest  that  right  as  the  right  to  recover  any  of  the  penalties 
beyond  that  sum.  The  plaintiffs  were  therefore  successful  on  the 
real  and  very  important  questions  involved,  and  they  were  success- 
ful, also,  in  showing  that  defendants,  by  the  confession  of  their  own 
books,  had  actually  been  guilty  of  forty-six  distinct  violations  of  the 
statute,  and  (as  now  appears  by  affidavits  before  us)  after  two  prior 
warnings  by  suits  and  recoveries. 

It  is  not  difficult,  therefore,  to  see  that  the  advantage  as  to  costs 
has  been  gained  by  the  defendants,  by  the  tactics  of  practice,  and 
not  by  the  merits  of  any  defense.  The  application  of  a  peculiarly 
technical  rule,  doubtless  intended  to  punish  with  severity  the  vio- 
lators of  these  statutes  by  subjecting  them  to  a  great  multiplicity  of 
suits  and  consequent  costs,  saves  the  defendants  herein  from  the 
penalties  for  forty-five  acknowledged  violations  of  the  law,  and  enti- 
tles them  to  costs  of  the  litigation.  The  points  made  by  the  appel- 
lants are: 
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First.  That  there  has  been  no  recovery  by  defendants  within  the 
meaning  of  the  provisions  of  the  Code,  relative  to  allowances. 

We  think  this  point  is  not  well  taken.  A  result  of  a  litigation 
which  entitles  a  defendant  to  costs  is  a  recovery  of  judgment  for 
such  costs,  and  may,  under  proper  circumstances,  be  the  basis  for 
the  allowance  under  sections  308,  309.  Brady  v.  Durbrow,  2  E.  D. 
Smith,  78.  There  must  be  a  recovery  to  satisfy  the  exigency  of 
the  statutes;  but  where  both  parties  recover,  and  the  same  judg- 
ment adjudges  damages  to  one  and  costs  to  the  other,  there  is  no 
dijficulty,  we  think,  in  holding  that  the  recovery  of  costs  by  the 
defendant  satisfies  the  language  of  the  provisions  referred  to. 

The  second  objection  is  that  ^Hhe  defendant's  costs  "  which  are  given 
by  section  385  on  plaintiff's  failure  to  obtain  a  more  favorable  judg- 
ment, are  restricted  to  those  given  by  section  303  of  the  Code,  and 
that  the  allowance  which  may  be  given  by  the  court  in  its  discr^ 
tion  under  section  308  is  not  costs,  but  something  in  addition  to 
costs,  or  in  other  words,  that  section  385  means  and  deals  only  with 
costs  of  course. 

But  we  think  that  the  defendant's  costs  in  such  a  case,  are  not 
only  what  the  statute  awards,  of  course,  and  with  which  the  court 
has  nothing  to  do,  but  also  whatever  the  court  is  empowered  by 
statute  to  award,  and  that  after  the  court,  pursuant  to  its  statutory 
discretion,  awards  additional  costs  to  the  party,  the  language  of  sec- 
tion 385  embraces  them  as  well  as  costs  of  course. 

The  next  objection  is,  that  defendants  having  taxed  their  costs 
in  1871  without  applying  for  an  allowance,  and  a  settlement  having 
been  made  upon  the  basis  thus  arrived  at,  are  estopped  from  now 
claiming  an  extra  allowance.  There  are  not  sufficient  facts  shown 
to  create  an  estoppel,  but  we  think  that  the  long  delay  in  making 
the  motion,  and  the  fact  that  the  parties  have  acted  on  the  assump- 
tion that  the  costs  taxed  in  1871  were  the  extent  of  defendants* 
claim,  ought  to  be  held  a  waiver  of  the  right  to  move  for  any  more 
allowance. 

Besides,  it  is  our  opinion  that,  upon  the  papers  presented,  the 
court  below  should  have  made  no  allowance  upon  the  merits  of  the 
application. 

This  class  of  orders  is  appealable,  and  it  is  the  duty  of  this  court 
to  review  them  upon  the  merits. 

The  order  should  be  reversed,  but  without  costs  of  the  appeal. 

Order  reversed* 
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ChtU — upon  reeaoery  of  no  greater  judgment  than  offered-^ what  defendant 

entitled  to — eoits  in  disoretion  of  court. 

The  885tli  section  of  the  Ck)de,  in  requiring  the  plaintiff  in  the  case  of  an  offer 
of  jadgment  and  a  recoverj  of  no  greater  amount  than  the  offer  to  pay 
"  defendant's  costs/'  must  be  held  to  mean  only  such  costs  as  are  legally 
allowed,  either  by  statute  or,  in  case  of  discretion,  by  the  court,  and  is  not 
intended  to  limit  or  in  anywise  to  interfere  with  the  discretionary  power  over 
costs  which  is  conferred  on  the  courts  in  any  of  the  various  steps  or  proceed- 
ings that  may  be  taken  in  the  progress  of  the  suit. 

Plaintiff  bro  ught  action  to  recover  of  defendant  forty-six  penalties  of  $100 
each.  Defendant  offered  judgment  for  the  amount  of  one  penalty,  $100. 
This  offer  was  not  accepted.  Plaintiff  recovered  judgment  for  the  amount 
of  forty-six  penalties,  $4,600,  which  judgment  was  affirmed  at  the  general 
term.  Upon  appeal  to  the  Court  of  Appeals,  the  judgment  was  reversed  as 
to  forty-five  penalties  and  affirmed  as  to  one  penalty,  "  without  costs  to  either 
party  in  the  Court  of  Appeals."  Held^  that  the  costs  on  appeal  to  the  Court 
of  Appeals  were,  under  Code,  §  806,  in  the  discretion  of  the  court,  and 
defendant  was  not,  under  the  provision  of  Code,  §  885,  that  the  **  plaintiff 
must  pay  defendant's  costs  from  the  time  of  the  offer/'  entitled  to  costs  on 
that  appeal. 

Appeal  by  plaintiffs  from'an  order  at  special  term  affirming  taxa- 
tion of  costs  by  the  clerk  in  an  action  by  the  Board  of  Commission- 
ers of  Pilots  against  Paul  N.  Spofford  and  others,  executors,,  etc.,  of 
Paul  Spofford,  deceased.     The  appeal  is  presented  upon  the  follow 
ing  agreed  statement  of  facts: 

The  action  was  brought  March  27,  1865,  by  the  plaintiffs 
against  the  testator  of  the  aboye-named  defendants  for  the  recoy- 
ery  of  ninety-six  penalties  of  $100  each  for  violations  of  the 
pilot  laws.  The  defendant  before  answer  made  an  offer  of 
judgment,  under  section  385  of  the  Code,  for  $100,  the  amount  of 
one  penalty,  and  interest  with  costs  to  the  time  of  offer.  The  offer 
was  refused.  Defendant  answered,  and  the  cause  was  tried  at  the 
circuit,  whereupon  the  plaintiffs  recovered  for  forty-six  penalties, 
$4,600,  the  amount  which  it  had  been  stipulated  before  the  trial 
that  the  controversy  should  be  limited  to,  on  which  judgment  was 
entered  with  costa. 

On  appeal  by  the  defendants  to  the  general  term,  the  judgment 
was  affirmed  with  costs.    The  defendants  thereupon  appealed  to 


358  riEST  DEPARTMENT, 

CommiBsionerB  of  Pilote  ▼.  Spbfford. 


the  Court  of  Appeals,  where  the  judgment  was  **  reversed,  except  as 
lo  one  penalty,  with  costs  included  in  the  judgment,  without  costs 
to  either  party  in  the  Court  of  Appeals."  The  offer  of  judgment 
did  not  appear  in  the  printed  case  on  appeal. 

The  defendants  then  made  a  motion  to  correct  the  remittitur 
before  the  Court  of  Appeals,  and  an  order  was  thereupon  made  by 
said  court  on  the  2d  day  of  July,  1871,  modifying  the  judg- 
ment of  said  court  by  striking  out  the  words  ''with  costs  included 
in  the  judgment,"  and  making  the  same  read,  "judgment  reversed, 
except  as  to  one  penalty,  without  costs  to  either  party  against  the 
other  in  this  court." 

The  remittitur  having  been  sent  down,  the  defendant  presented 
a  bill  of  costs  for  the  circuit  and  general  terms,  which  was  taxed, 
September  14,  1871,  by  the  clerk  at  $360.97,  under  plaintiffs' 
exception.  From  this  taxation  plaintiffs  appealed  to  the  special 
term,  on  the  ground  that  defendants  were  not  entitled  to  costs  of 
general  term.  The  special  term  thereupon  ordered  that  the  costs 
be  retaxed,  and  that  the  defendants  be  allowed  costs  from  the  time 
of  the  service  of  the  offer  of  judgment  to  and  including  the  trial, 
and  be  not  allowed  costs  of  the  general  term,  and  that  said  costs 
as  retaxed  be  set  off  against  the  penalty  recovered  by  plaintiffs. 
Plaintiffs'  costs  before  offer  of  judgment  were  then  taxed  at  $30.88. 

The  defendants  then  appealed  to  the  general  term,  which  affirmed 
the  order  of  the  special  term,  with  costs.  Defendants  then  appealed 
to  the  Court  of  Appeals,  where  the  orders  of  the  general  term  and 
special  term  were  reversed,  with  costs,  and  judgment  ordered  in 
favor  of  defendants  ''  for  their  costs  subsequent  to  the  failure  of 
the  respondents  to  accept  the  offer,  including  the  costs  of  the  appeal 
to  the  general  term,  to  be  adjusted  with  costs  of  the  motion  and 
of  the  appeal  from  the  order  £:om  the  special  to  the  general  term, 
and  from  the  latter  to  the  Court  of  Appeals." 

The  second  remittitur  having  been  sent  down,  the  defendants 
presented  and  the  clerk  taxed  a  full  bill  of  costs  under  plaintiffs' 
exception,  including  those  of  the  Court  of  Appeals  on  appeal  from 
the  judgment.  Plaintiffs  appealed  to  the  special  term,  where  the 
said  taxation  was  affirmed  and  the  order  now  under  review  granted. 

The  only  question  involved  upon  this  appeal  is  whether  defend- 
ants were  entitled  to  costs  in  the  Court  of  Appeals  on  the  appeal 
from  the  judgment. 

BtUl&r,  StiUamn  S  Hubbard,  for  appellants. 
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William  G,  Cooke,  for  respondents,  cited  Wright  y.  Briggs,  2 
Hill,  77;  Sharp  y.  Speir,  4  id.  76;  Beaiy  y.  Lessee  of  KnowUs,  4  Pet. 
152;  Budd  y.  Japhson,  26  How.  398;  Pillow  y.BushneU,  5  Barb. 
169;  Smith  y.  Peqpfe,  47  N.  Y.  330;  Jamw  y.  Pattm,  6  id.  9; 
Jackson  y.  CoUins,  3  Cow.  89;  President  of  W.  <£  W.  Tump.  Co, 
V.  P«?pfo,  9  Barb.  169;  1  Kent's  Com.  463,  464;  McCartee  y.  Orph. 
Asy.  Society f  9  Cow.  487. 

Datis,  p.  J.  It  is  insisted  on  the  part  of  the  respondents  that 
the  defendants  had  an  absolute  right  to  all  the  costs  in  the  action 
subsequent  to  the  offer  of  judgment,  and  that  this  right  is  secured 
by  section  385  of  the  Code  of  Procedure,  which  declares  that  "if 
the  plaintiff  fail  to  recoYer  a  more  faYorable  judgment  he  cannot 
recoYer  costs,  but  must  pay  the  defendant's  costs  from  the  time  of' 
the  offer."  It  may  be  conceded  that  this  position  is  correct  in 
respect  of  all  costs  giYen  by  statute.  Such  costs  become  by  opera- 
tion of  law  ''the  defendant's  costs"  in  a  case  of  this  kind  before 
us,  and  it  needs  no  order  or  adjudication  of  the  court  to  confer 
them,  nor  can  such  order  or  adjudication  take  them  away. 

That  was  in  substance  held  by  the  Court  of  Appeals  in  Ayers  v. 
Western  Railroad  Co.,  49  N".  Y.  660,  wherein  it  was  adjudged  that 
the  addition  of  the  words  *'  with  costs "  or  "  without  costs "  to  a 
judgment  of  that  court  cannot  affect  the  right  of  the  preYailing 
party  in  cases  where  the  costs  are  not  in*  the  discretion  of  the  court. 

Costs  under  the  Code  are  the  mere  creature  of  statute.  They 
are  allowed  to  the  preYailing  party  either  absolutely  or  conditionally; 
and  in  both  cases  when  allowed,  they  are  regulated  as  to  amount. 
Where  giYen  absolutely,  the  statute  fixes  the  right,  and  the  courts 
cannot  annul  the  statute.  But  where  allowed  conditionally,  or 
more  properly  speaking,  in  the  discretion  of  the  court,  there  are  no 
costs,  unless  the  court,  in  the  exercise  of  its  discretion,  awards 
them.  This  latter  branch  of  the  subject  is  regulated  by  section  306 
of  the  Code,  which  immediately  follows  the  two  sections  declaring 
where  plaintiffs  or  defendants  shall  be  allowed  costs  "of  course." 
It  proYides  that  ''in  other  actions  costs  may  be  allowed  or  not,  in 
the  discretion  of  the  court,"  and  after  proYiding  for  the  case  of 
scYcral  defendants  where  plaintiff  fails  to  recoYer  against  all,  it 
further  declares  that  "  In  the  following  cases  the  costs  of  an  appeal 
shall  be  in  the  discretion  of  the  court:  1.  Where  a  new  trial  shall 
be  ordered.  2.  Where  judgment  shall  be  affirmed  in  part  and 
reYersed  in  part." 
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No  costs  are  allowed  by  the  statute  to  any  party  in  either  of  these 
cases  without  the  express  adjudication  of  the  court  Silence  is  a 
denial  of  them;  and  the  addition  of  the  words  ''without  costs  to 
either  party/'  adds  nothing  to  the  legal  effect  of  an  omission  to 
award  them,  but  is  the  customary  form  of  adyising  the  parties 
that  the  subject  has  been  considered  by  the  court,  which  declines 
to  exercise  its  discretion  in  favor  of  either  party. 

In  this  case  the  plaintiffs  had  recovered  14,600.  The  defendants 
had  appealed  from  the  entire  recovery  upon  questions  of  grave 
importance,  affecting  equally  each  of  the  forty-six  penalties.  Those 
questions  were  decided  adversely  to  them;  but  upon  the  point 
raised  by  defendants  that  there  could  be  a  recovery  in  the  action  for 
but  one  penalty,  they  succeeded  in  reversing  the  judgment  in  part 
while  the  plaintiffs  succeeded  in  affirming  it  in  part.  It  is  difficult 
to  see  why  this  is  not  the  exact  case  in  which,  under  section  306  of 
the  Code,  the  question  whether  there  are  any  costs  for  either  party 
on  the  appeal  did  not  altogether  depend  upon  their  allowance  by 
the  court.  Nor  why,  when  the  court  expressly  pronounced  its 
judgment  "without  cost  of  the  appeal  to  either  party,"  there  could 
remain  a  doubt  that  costs  on  that  appeal  had  no  legal  existence. 

It  is  claimed,  however,  that  section  306  is  inconsistent  ^with  the 
provisions  of  section  385,  and  therefore  that  the  latter  must  prevail. 
We  think  there  is  no  inconsistency.  The  latter  section  declares 
that  the  plaintiff  ''  mtist  pay  the  defendanfs  costs  from  the  time  of  ihe 
offer.^'  But  what  are  "the  defendant's  costs?"  Clearly  the  costs 
allowed  by  statute,  or  by  the  court  where  the  power  of  allowing 
them  is  relegated  by  statute  to  its  discretion.  The  former  the 
defendants  have,  as  matter  of  right,  and  the  latter  also  when  the 
court  uses  its  discretion  in  their  favor;  but  when,  in  respect  of  the 
latter,  the  court  adjudges  not  to  allow  costs  at  all,  it  seems  almost  a 
rediictio  ad  dbsurdum  still  to  insist  that  there  is  any  such  thing  as 
"defendant's  costs." 

The  court  having  unquestionable  power  to  affirm  in  part  and 
reverse  in  part,  and  having  exercised  that  power,  the  case  clearly 
existed  in  which  no  costs  of  the  appeal  are  given  to  either  pari^ 
unless  the  court  in  its  discretion  allows  them.  It  is  suicidal,  there- 
fore, to  argue  that  the  court  had  no  power  to  say  any  thing  on  the 
subject,  since  it  is  plain  that  until  the  court  does  speak  there  is  no 
such  thing  in  the  particular  proceeding  as  costs  for  either  party. 

The  385th  section,  in  requiring  the  plaintiff  in  the  case  provided 
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for  to  pay  '^  defendant's  costs/'  must  be  held  to  mean  only  such 
costs  as  are.  legally  allowed  either  by  statute  or  in  case  of  discretion 
by  the  courts  and  is  not  intended  to  limit  or  in  anywise  to  inter- 
fere with  the  discretionary  power  over  costs  which  is  conferred  on 
the  courts  in  any  of  the  yarious  steps  or  proceedings  that  may  be 
taken  in  the  progress  of  the  suit. 

Since  the  final  judgment  the  question  of  costs  has  been  twice 
before  the  Court  of  Appeals  in  forms  that  incidentally  inyolved  the 
question  now  before  us,  and  that  court,  in  the  order  on  the  appeal 
from  the  general  term,  gave  explicit  directions  as  to  what  costs 
should  be  taxed.  We  think  that  was  a  substantial  adjudication  of 
the  question  involved  in  this  appeal.  But  if  it  were  not,  we  are  of 
opinion  that  the  respondents  have  no  legal  right  to  tax  costs  on  the 
appeal  from  the  judgment. 

The  order  appealed  from  should  be  reversed,  with  110  costs  of 
this  appeal,  besides  disbursements,  and  the  clerk  should  be  directed 
to  strike  out  the  items  for  costs,  etc.,  of  the  Oourt  of  Appeals. 

Order  reversed* 


RoKAiK  V.  Gaeth. 

Praetiee — entry  of  reUaw  of  jttdgment  eannoi  be  aUaeked  in  ooUaUral  prO' 
oeeding  — Amendment — of  eamplcUni  when  aUowed — Laches, 

In  an  action  upon  a  judgment  it  appeared  that  the  judgment  had  been  released 
and  an  entry  made  on  the  county  clerk's  records  to  that  effect.  Held,  that  a 
motion  by  plaintiff  to  cancel  the  entry  of  release,  on  the  ground  that  the 
release  was  f  rauduliently  made,  was  properly  denied.  The  release  could  not 
be  attacked  nor  the  entry  avoided,  save  in  a  direct  proceeding  for  that  pur- 
pose. 

The  action  was  commenced  April  25,  1878,  and  the  plaintiff's  attorney  then 
knew  of  the  release.  In  August,  1874,  plaintiff  moyed  to  amend  the  com- 
plaint by  setting  up  that  the  release  was  nuU  and  void  and  fraudulently 
made.  Held,  that  the  amendment  should  be  allowed,  and  that  so  much  time 
had  not  elapsed  before  the  motion  as  to  justify  the  court  in  holding  that  the 
plaintiff  should  be  barred  in  showing  the  facts. 


Appeal  by  plaintiff  from  an  order  at  the  special  term  denying 

^  a  motion  made  by  plaintiff  for  a  cancellation  of  an  entry  that  the 

judgment  upon  which  the  plaintiff  sued  had  been  released,  such 

entry  being  made  by  the  clerk  of  the  county  of  New  York  on  the 
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docket  of  the  judgment.  Also  an  appeal  by  the  plaintifl  from  an 
order  denying  leave  to  amend  the  complaint  in  this  action  by 
inserting  allegations  as  to  the  validity  of  said  release,  and  claiming 
that  the  defendant  be  enjoined  from  giving  said  release  in  evidence 
on  the  trial  of  this  action,  and  that  said  release  be  given  up  to  be 
canceled. 

The  action  was  brought  by  John  Bomain,  as  continuing  partner 
of  the  firm  of  Schanck  &  Bomain,  against  David  J.  Garth,  as  exec- 
utor of  the  last  will  and  testament  of  John  M.  Odell,  deceased, 
and  others,  upon  a  judgment  recovered  by  said  firm  of  Schanck  & 
Bomain  against  John  M.  Odell  and  another.  The  answer  of 
defendant  Gbrth  set  up  among  other  defenses  the  release  of  the 
judgment  sued  upon.  The  action  was  commenced  on  the  25th  of 
April,  1873,  by  a  service  of  summons  and  complaint ;  and  the 
answer  was  served  in  the  month  of  May  following.  At  the  time  of 
the  commencement  of  the  action  plaintiff's  attorney  knew  of  the 
release,  and  the  same  was  entered  upon  the  records  of  the  clerk  of 
New  York  county.  In  March,  1874,  plaintiff  moved  to  have  the 
entry  of  release  canceled  of  record,  upon  the  ground  that  the 
release  was  fraudulent  and  without  consideration,  and  also  of  nume- 
rous irregularities. 

In  August,  1874,  the  plaintiff  moved  to  amend  the  complaint  by 
setting  up  that  the  firm  of  Schanck  &  Bomain  was,  before  the 
release  was  executed,  dissolved;  that  it  was  agreed  that  plaintiff 
should  be  the  liquidating  partner,  and  that  no  debt  due  the  firm 
should  be  compromised  without  the  mutual  consent  of  the  partners; 
that  the  release  in  question  was  given  by  said  Schanck  to  said 
Odell;  that  no  consideration  was  given  therefor,  but  the  same 
was  executed  in  consequence  of  a  fraudulent  collusion  between  said 
Schanck  and  said  Odell. 

The  court,  at  special  term,  in  denying  the  motion,  made  the  fol- 
lowing memorandum: 

^^DoKOHUE,  J.  I  think  the  amendment  asked  is  really  substi- 
tuting a  new  cause,  and  on  facts  fully  within  plaintiff's  knowl« 
edge  when  he  commenced.    It  is  rather  late.'' 

Such  other  facts  as  are  material  appear  in  the  opinion. 

Abraham  C.  Merritt  and  Oeorge  W.  Lord,  for  appellant. 
Sackdt  dk  La/ng,  for  respondents. 
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Lawrekce,  J.  I  am  of  opinion  that  the  first  motion  was  prop- 
erly denied*  It  would  be  anomalous  for  the  court  on  a  mere 
motion  in  this  action  to  adjudge  that  an  entry,  on  its  face  duly 
made  by  the  clerk  of  the  county,  on  the  docket  of  a  judgment  in 
ac  other  action,  that  said  judgment  had  been  released,  was  void 
for  the  reason  that  the  release  was  invalid  or  that  the  entry  had 
been  fraudulently  made.  The  release  cannot  be  attacked  nor  the 
entry  avoided  save  in  a  direct  proceeding  or  suit  for  that  purpose. 

I  am,  however,  of  the  opinion  that  the  second  motion  should 
have  been  granted.  Although  it  appears  that  the  attorney  for 
the  appellant  knew  of  the  existence  of  the  release  at  the  time 
this  action  was  commenced,  I  do  not  think  that  the  plaintiff  should 
be  precluded  by  the  laches  of  his  attorney  from  setting  up  in  his 
complaint  that  the  release  was  for  any  reason  nuU  and  void,  or  that 
it  was  fraudulently  made,  and  I  do  not  think  that  so  much  time 
had  elapsed  before  the  motion  was  made  as  to  justify  the  court  in 
holding  that  the  plaintiff  should  be  barred  from  showing  the  inva- 
lidity of  the  release,  if  it  is  in  fact  invalid.      • 

The  court  has  the  power  to  allow  the  amendment  which  is  asked 
for,  and  on  proper  terms  it  should  be  granted.  Gray  v.  Brown,  15 
How.  556;  Code,  §  173. 

Upon  payment  of  all  the  costs  in  the  action,  and  disbursements 
up  to  the  present  time,  and  costs  of  motion,  the  plaintiff  may  have 
leave  to  amend  his  complaint,  as  moved  for. 

On  these  conditions  the  second  order  appealed  from  should  be 
reversed,  without  costs. 

The  first  order  appealed  from  is  afiSrmed,  with  costs. 

Ordered  accordingly. 


Sattbbthwaitb  v.  Vbbbland. 

OifinmUiian$'—for  9aie  of  real  esUOe — uihen  agent  not  mttUed  to — JBhridenee, 

Plaintiff  was  employed  by  defendants,  for  a  commission,  to  sell  lands,  at  a  price 
not  less  than  $1^00  per  acre.  He  was  subsequently  authorized  to  sell  for 
$1,886  per  acre  within  thirty  days.  After  that  time  had  expired  without  a 
sale,  defendants  themselves  sold  the  lands  for  $1,300  per  acre.  It  was  not 
shown  that  a  sale  could  have  been  made  for  more  than  $1|200,  and  there  was 
evidence  that  it  could  not  be  sold  for  that  price.  Held,  that  defendants  were 
not  liable  to  plaintiff  for  a  commission  upon  the  sale. 

Where  evidence  is  uncontradicted,  and  in  no  respect  improbable,  neither  the 
court  nor  the  jury  is  at  liberty  to  reject  it  as  unworthy  of  belief. 
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App£al  by  defendants  from  a  judgment  in  fayor  of  plaintiff, 
and  from  an  order  denying  a  new  trial  made  upon  the  minutes  of 
the  justice  holding  the  circuit. 

The  action  was  brought  by  J.  Fisher  Satterthwaite  against 
Oeorge  Vreeland  and  others,  to  recover  for  commissions  upon  a 
sale  of  real  estate.     The  facts  appear  fully  in  the  opinion. 

John  CTietwoody  for  appellants. 

F,  R,  Couderty  for  respondent,  cited  Lloyd  v.  Matthews,  51  N. 
Y.  125;  McClave  v.  Painey  49  id.  563;  Redfield  v.  Tegg^  38  id.  212; 
Moses  V.  Bierling,  31  id.  462;  Ghilton  v.  Butler,  1  E.  I).  Smith,  150. 

Daniels,  J.  The  plaintiff  recovered  a  verdict  for  commissions 
on  the  purchase  price  of  a  farm  of  one  hundred  and  fifteen  acres, 
conveyed  by  the  defendants  to  Samuel  W.  Torrey  for  the  consider- 
ation of  11,200  an  acre.  It  had  been  in  the  plaintiff's  hands,  as  a 
real  estate  broker,  for  sale,  previous  to  the  time  when  the  defend- 
ents  finally  sold  it,  and  his  evidence  was  that  it  remained  in  that 
condition  when  the  sale  was  made.  But  according  to  his  own 
statement,  his  employment  was  to  sell  at  a  particularly  specified 
price,  which  was  changed  during  the  time  he  was  employed,  but 
never  reduced  to  1 1,200,  the  sum  per  acre  for  which  the  sale  was 
finally  made.  The  price  at  which  he  was  first  empowered  to  sell 
was  $1,500  an  acre,  and  on  the  25th  day  of  September,  1869,  that 
was  reduced  by  a  written  option  for  ten  days  to  the  sum  of  (1,385 
an  acre,  and  on  the  2l8t  day  of  July,  1870,  the  option  was  revived 
and  extended  in  writing  for  the  period  of  thirty  days.  These  were 
the  only  changes  shown  upon  the  trial  in  the  price  for  which  the 
plaintiff  was  authorized  to  sell  the  farm,  and  no  sale  was  agreed 
upon  and  no  purchaser  procured  who  was  willing  to  purchase  the 
farm  at  either  of  those  prices. 

From  these  facts,  which  are  shown  by  the  evidence  which  the 
plaintiff  himself  gave  as  a  witness,  he  had  no  authority  at  any  time 
to  contract  for  the  sale  of  the  farm  at  a  less  price  than  (1,385 
an  acre.  That  was  the  lowest  sum  for  which,  he  was  ever  author- 
ised to  make  the  sale,  and  his  right  to  sell  for  that,  or  for  any  thing 
less  than  the  price  of  11,500  an  acre — the  price  originally  fixed — 
was  extinguished  by  the  expiration  of  the  thirty  days  for  which 
the  option  was  extended  before  the  defendants  sold  it  to  Torre] 
tor  (1^200  an  acre. 
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A  sale  for  the  price  at  which  the  plaintiff  was  empowered  to  sell 
was  in  the  nature  of  a  condition,  on  which  his  right  to  commis- 
sions was,  by  the  terms  of  his  employment,  rendered  dependent.  If 
he  procured  a  purchaser  for  either  of  such  sums  during  the  time  in 
which  he  was  at  liberty  to  accept  Uie  one  or  the  other,  then  his 
commissions  would  be  earned  and  a  right  of  action  created  for 
their  recovery.  But  until  he  did  that,  as  long  as  he  was  not  inter- 
fered with  during  the  periods  fixed  within  which  the  sale  could  be 
made  for  the  smaller  sum,  no  such  right  accrued  to  him.  To 
maintain  a  claim  by  him  for  his  commissions  it  was  necessary  that 
he  should  be  able  to  show  that  he  had  either  procured  a  purchaser 
for  the  property  at  the  price  he  was  empowered  to  sell  for,  or  that 
the  defendants  had  deprived  him  of  the  opportunity  to  do  so  while 
the  privilege  of  selling  for  the  smaller  sunl  continued  to  exist.  For 
oy  the  unwritten  or  general  employment  no  time  whatever  was 
fixed  or  designated  during  which  the  plaintiff  was  authorized  to 
sell  at  $1,500  an  acre.  That  bound  the  defendants,  as  owners,  for 
no  particular  period  of  time,  and  for  that  reason  it  could  not  pre- 
vent them  from  making  a  bona  fide  sale  of  the  farm  at  a  less  sum,  in 
case  they  elected  to  do  so,  without  incurring  any  liability  for  com- 
missions to  the  plaintiff.  All  that  he  was  entitled  to  under  that 
employment  was  a  reasonable  opportunity  to  find  a  purchaser  at 
$1,500  an  acre;  and  after  he  had  failed  to  do  so,  and  proved  unable 
to  sell  for  the  smaller  sum  during  the  periods  specified  for  that 
purpose,  the  defendants  were  at  liberty  to  sell  for  less,  without 
becoming  liable  to  the  plaintiff  for  commissions.  That  resulted 
directly  from  the  terms  of  the  employment,  and  their  right  to  dis- 
pose of  the  property  owned  by  them.  They  in  no  manner  abridged 
or  restrained  their  own  right  to  sell,  unless  the  plaintiff  could  sell 
for  one  or  the  other  of  the  prices  he  was  authorized  to  receive 
under  the  terms  of  his  employment.  By  making  a  sale  on  such 
terms,  while  the  authority  continued,  he  would  become  entitled  to 
bis  commissions,  titit  as  he  failed  to  do  that,  no  right  to  them  was 
created.  Such  were  the  plain  terms  of  his  employment,  and  as 
long  as  he  failed  to  perform  them  the  defendants  were  under  no 
obligation  to  pay  him  what  they  agreed  to  only  as  a  compensation 
for  performance.  That  was  the  import  of  the  contraqt  under 
which  he  was  employed,  and  the  propriety  of  the  consequence 
deduced  from  it  is  sustained  by  authority.  Jacobs  v.  Kolff^  2  Hilt. 
133;  HolUy  v.  Townsendy  16  How.  125;  Barnard  v.  Mounot,  33  id. 
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440;  Doty  y.  Miller ^  43  Barb.  529;  Brigga  y.  jBot^d,  4  Eeyes,  424. 
These  cases^  as  well  as  those  relied  upon  by  the  plaintiff^  require 
that  the  broker  shall  find  a  purchaser  at  the  price  for  which  he  has 
been  authorized  to  sell^  where  a  specific  price  may  be  fixed^  before 
he  can  lawfully  demand  his  compensation^  when  he  has  not  been 
prevented  from  doing  so  by  any  improper  interference  of  the  owner 
during  the  time  in  which  he  was  allowed  to  effect  a  sale.  The 
relation  is  one  of  contract,  requiring  the  application  of  the  same 
legal  principles  as  control  the  rights  of  parties  under  other  similar 
agreements. 

The  plaintiff  not  only  did  not  sell  for  either  of  the  prices  desig- 
nated, but,  beyond  that,  it  did  not  appear  that  there  was  the  least 
probability  of  his  eyer  doing  so  ;  and  as  long  as  that  was  the  case, 
and  by  the  general  termd  of  his  employment  no  time  was  fixed 
during  which  he  could  have  the  privilege  of  selling,  after  the  last 
written  option  expired  the  defendants  themselves  were  under  no 
obligation  preventing  them  from  selling  their  farm  for  a  lower 
price,  as  that  was  not  a  mere  device  to  avoid  the  payment  of  the 
plaintiff's  compensation.  And  that  it  was  not  a  device  of  that 
nature  was  clearly  shown  upon  the  trial;  for  Torrey,  who  was 
called  as  a  witness  and  examined  on  the  plaintiff's  behalf,  testified 
that  he  positively  refused  to  buy  the  farm  of  the  plaintiff  at  the 
lowest  price  for  which  he  was  authorized  to  sell,  and  that  of  his 
own  motion  he  afterward  applied  to  and  negotiated  with  the 
defendants  for  its  purchase,  and  finally  obtained  it  at  the  price  of 
$1,200  an  acre,  which  was  $185  less  per  acre  than  the  small- 
est sum  at  which  they  authorized  the  plaintiff  to  sell  it.  This 
evidence  was  uncontradicted,  and  as  long  as  it  was  in  no  respect 
improbable  neither  the  court  nor  the  jury  was  at  liberty  to  reject 
it  as  unworthy  of  belief.  Newton  v.  Pope,  1  Cow.  109;  Dolsen  v. 
Arnold,  10  How.  528 ;  Lomer  v.  Meeker,  25  N.  Y.  361 ;  White  v. 
Stillman,  id.  541.  / 

The  evidence  was  insufficient  to  warrant  a  verdict  in  the  plain- 
tiff's favor,  and  the  defendants'  motion  for  a  new  trial  ought,  for 
that  reason,  to  have  been  successful.  This  particular  point  was 
not  presented  on  the  motion  for  a  nonsuit,  nor  in  any  request  made 
to  charge,  and  as  it  is  the  only  one  on  which  the  plaintiff's  case 
was  defective,  and  the  legal  theory  of  the  charge  was  correct,  the 
relief  to  which  the  defendants  are  entitled  is  to  have  the  verdict 
set  aside. 
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The  order  appealed  from  should  therefore  be  reyersed^  with  coats 
of  the  appeal  to  abide  the  event,  and  a  new  trial  ordered  on  pay- 
ment by  the  defendants  of  the  plaintiffs  costs  and  disbursements 
on  the  trial  already  had. 

Jtidgment  reversed  and  new  trial  ordered* 


Pboplb  ex  rel.  Kbdiau  v.  Neilson. 

New  York  eUp — Board  of  Edue<Uion  not  part  of  the  city  gowmfMWt — Statutory 
eonttntetion — Mandamus — comptroller  atid  auditor  of  city  not  parties  to 
proceedings  by,  upon  claim  against  Board  of  Education, 

The  Board  of  Education  of  the  city  of  New  York,  prior  to  the  amendment  of 
#  the  city  charter  in  1871  (Laws  1871,  chap.  574),  was  neyer  a  department  of 
the  city  goyernment,  but  a  separate  organization,  haying  its  own  separate 
fands,  and  empowered  to  draw  money  from  the  city  treasury  in  accordance 
with  special  statutes ;.  and  by  Laws  1878,  chap.  112,  it  was  again  recon- 
structed as  a  distinctiye  educational  branch  of  goyemment,  and  not  made  a 
part  of  the  city  goyernment.  By  Laws  1847,  chap.  206, 1851,  chap.  386,  and 
1866,  chap.  264,  moneys  required  for  the  purposes  of  the  college  of  the  city 
of  Kew  York  were  directed  to  be  drawn  from  the  treasury  of  the  city  only 
by  the  draft  of  the  president  of  said  board,  countersigned  by  the  clerk 
thereof.  Hdd,  that  to  proceedings  by  mandamus  to  compel  the  payment  of 
a  claim  due  for  repairs  made  upon  the  college  building  the  aboye-mentioned 
president  and  clerk  were  proper  parties,  but  the  auditor  and  the  comptroller 
of  the  city  of  New  York  were  not. 

Appeal  by  respondents  from  an  order  at  special  term  directing 
the  issue  of  a  peremptory  mandamus. 

The  proceedings  were  instituted  upon  the  relation  of  James 
Kedian  and  another  against  William  H.  Neilson,  president  of  the 
Board  of  Education  of  the  city  of  New  York  and  of  the  board 
of  trustees  of  the  college  of  the  city  of  New  York,  and  Abra- 
ham L,  Earle^  auditor,  and  Andrew  H.  Green,  comptroller  of 
the  city  of  New  York,  to  compel  the  said  Neilfion  to  draw 
a  draft  in  favor  of  relators,  or  said  Earle  to  audit  the  bills  and 
accounts  of  relators,  or  said  Green  to  draw  his  draft  on  the  city 
chamberlain  for  their  amount.  The  claim  of  relators  was  for 
services  and  materials  furnished  in  making  repairs  upon  the  build- 
ings of  the  College  of  the  City  of  New  York,  under  the  direction 
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and  authority  of  the  trustees  of  said  college.  Sufficient  material 
facts  appear  in  the  opinion  and  in  the  opinion  delivered  at  special 
term.* 

*  The  following  is  the  opinion  deUvered  at  the  special  term : 

Datis,  J.  The  motion  for  mandamus  should  be  granted.  By  the  act  of  March  80, 1866* 
entitled  ''  An  act  to  erect  the  'free  academy  of  the  city  of  New  York '  into  a  college,"  the 
College  of  the  City  of  New  York  became  a  duly  created  corporation,  with  all  the  powers 
and  privileges  of  a  college  under  and  pursuant  to  the  Beyised  Statutes  of  this  State. 

The  members  of  the  Board  of  Education  are  made  ex  officio  the  trustees  of  said  college, 
and  are  clothed  with  the  powers  conferred  on,  and  are  subject  to  the  duties  required  of,  the 
trustees  of  colleges  by  the  Revised  Statutes.  The  college,  with  all  its  powers  and  privileges, 
exists  unaffected  by  the  subsequent  legislation  touching  the  city  government. 

B^  the  act  of  April  17, 1866,  as  amended  by  the  act  of  Hay  1, 187S,  the  trustees  of  the  col- 
lege are  annually  required  to  report  to  the  board  of  supervisors  of  the  county  of  New  York 
such  sum,  not  exceeding  $160,000,  as  they  may  require  for  the  purposes  spedfled  in  said 
acts.  And  the  board  are  authorised  and  dirocted  to  collect  sach  sum  of  money  by  tax, 
*' to  be  in  addition  to  the  sums  required  for  the  puri>oses  of  oonmion  schools  in  the  dty  of 
New  York."  In  April,  1878,  on  the  report  of  the  trustees,  the  board  of  supervisors  ordered 
$150,000  to  be  raised  for  the  college,  for  the  purposes  specified  in  said  several  acts,  which 
amount  was  collected  and  deposited  in  the  dty  treasury. 

The  relators  rendered  the  services  in  repairs  to  the  college  buildings  and  furnished  th« 
artides  for  th^  college,  as  set  forth  in  their  bills,  between  the  1st  of  January  and  the  Ist 
of  September,  1878;  and  no  point  is  made  but^hat  the  bills  have  been  duly  audited  and 
approved  by  the  executive  committee  of  the  trustees  of  the  college. 

The  executive  committee  is  authorized  to  be  created  by  the  sixth  section  of  the  act  of 
May  7, 1847,  authorizing  the  creation  of  the  free  academy,  the  provisions  of  which  are  con- 
tinued in  force  by  the  act  incorporating  the  college. 

There  can  be,  it  seems  to  me,  no  doubt  that  the  sum  thus  raised  for  the  uses  and  pur- 
poses of  the  coll^^  is  neither  "dty  "  nor  ** county  "  moneys,  but  a  distinct  and  independ- 
ent fund  devoted  to  the  support  and  maintenance  of  that  institution,  which  cannot  right- 
fully be  diverted  to  any  other  use. 

The  act  of  1847,  section  4,  provides  that  all  moneys  required  to  be  raised  by  virtue  of  that 
act,  on  being  raised,  should  be  "  deposited  for  the  safe-keeping  thereof  in  such  place  in  said 
dty  as  may  be  designated  by  the  conmion  council,  to  the  credit  of  the  said  .Board  of  Educa- 
tion," and  should  be  drawn  out  only  by  draft  of  the  president  of  said  board,  countersigned 
by  the  derk,  and  payable  to  the  order  of  the  persixi  or  persons  entitled  to  receive  such 
money.  This  provision  was  in  itself  a  dear  declaration  of  the  intent  to  devote  the  moneys 
named  to  the  special  and  limited  uses  of  the  institution  then  known  as  the  free  academy. 
And  so  far  as  the  same  is  applicable  to  the  college,  it  is  preserved  by  the  third  section  of 
the  act  of  incorporation.    Laws  of  1866,  chap.  264. 

The  specific  fund  provided  for  by  law  having  been,  raised  and  paid  into  the  traasuiy  of 
the  dty,  persons  whose  right  to  payment  out  of  that  fund  has  been  ascertained  in  the 
manner  pointed  out  by  law,  are  entitled  to  enforce  such  right  by  the  writ  of  mandam  >iB, 
because  there  is  no  other  appropriate  remedy  to  reach  the  particular  fund.  The  dty  or 
ooun^  cannot  be  sued  by  the  relators.  All  that  the  law  enjoined  upon  thorn  has  been  done 
by  appropriating,  raising  and  collecting  the  sum  required.  And  no  writ,  if  maintainable 
against  the  dty  or  the  college,  would  go  any  further  than  to  establish  tiie  ric^t  and  justice 
of  the  daim  itself,  as  a  general  indebtedness,  without  aif eoting  the  question  of  the  fimd  out 
of  which  the  judgment  should  be  paid.  But  in  this  case  there  is  no  need  of  a  writ  against 
the  college.  The  debt  is  not  only  not  disputed,  but  it  has  been  ascertained  and  audited  by 
its  proper  committee,  so  that  it  has  become  dearly  payable  out  of  the  moneys  raised  and 
set  apart  to  meet  sudi  demands.  Peopis  ex  reL  Fiedler  v.  Meadt  94  N.  Y.  114,  seems  to 
be  strongly  in  point.  The  only  difficulty  in  the  case  is  in  determining  to  whom  mandamus 
should  be  directed,  where  the  fund  is  on  d^>08tt  in  the  dty  treasury.  The  amended  charter 
of  1878  embarrasses  this  question  by  its  general  provisions,  that  "the  chamberlain  shall 
pay  all  warrants  drawn  on  the  treasuxy  by  the  comptroller  and  countersigned  by  the 
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K  Delafield  Smithy  for  appellants. 
James  W.  Oerard,  for  respondents. 

Lawbekce^  J.  I  am  in  favor  of  affirming  the  order  in  this  case 
so  far  as  relates  to  the  appellant  Neilson^  bnt  I  have  with  great 
reluctance  been  forced  to  the  conclusion  that  the  order  below  is 
erroneous  so  far  as  it  relates  to  the  appellants  Oreen  and  Earle. 
In  my  opinion,  neither  Mr.  Green  nor  Mr.  Earle  has  any  thing  to 
do  with  the  claim  of  the  relators.  At  the  time  the  bills  of  the 
relators  were  audited  by  the  executive  committee  of  the  college, 
and  approved  by  the  trustees,  the  board  of  education  was  not  a 
department  of  the  municipal  government  of  the  city  of  New  York, 
and  the  provisions  of  the  charter  of  1873,  in  reference  to  the  pay- 
ment of  moneys  from  the  city  treasury,  did  not  apply  to  that  board. 
Laws  1873,  chap.  335,  art.  5. 

The  Board  of  Education,  prior  to  the  amendment  to  the  charter 

mayor,  and  no  moneyB  shall  be  paid  out  of  the  treasuiy  except  on  the  wanrant  of  the  comp- 
troller, BO  oomitendgned/'  "  No  such  warrant  shall  be  signed  by  the  comptroller,  or  coun- 
tersigned by  the  mayor,  except  upon  youchers  for  the  expenditure  of  ^e  amount  named 
therein,  examined  and  allowed  by  the  auditor,  approved  by  the  comptroller  and  filed  in  the 
department  of  finance,  except  in  the  case  of  judgments,  in  which  case  a  transcript  thereof 
shall  be  filed,  nor  except  such  warrant  shall  be  authorised  by  law  or  ordinance,  and  shall 
refer  to  the  law  or  ordinance  and  to  the  appropriation  under  and  from  which  it  is  drawn." 

The  safeguards  here  provided  are  so  general  in  their  character  that  it  Is  difficult  to  hold 
that  they  are  not  applicable  to  all  payments  of  moneys  tiiat  are  to  be  drawn  for  any  pur- 
pose out  of  the  treasury,  no  matter  how  spedflcally  appropriated  to  a  designated  object 
the  money  may  be. 

It  is  safe  not  to  seek  for  any  exception  to  the  general  rule.  When,  therefore,  the  fond 
devoted  to  the  ooU^pe  is  shown  to  be  deposited  in  the  treasury  of  the  dty,  the  mode  of 
reaching  It  as  provided  by  former  laws  must  be  held  to  be  modified  by  these  general  pro- 
visions of  the  charter  In  relation  to  all  moneys.  It  is  also  the  duty  ef  the  court  so  to 
modify  and  apply  the  remedy  that  It  shall  be  effectual  to  aooomplish  the  ends  of  justice. 

In  this  case  the  relators  pray  for  a  mandamus  directing  the  respondent  Neilson,  president 
of  the  board  of  trustees,  to  draw  his  draft  for  the  amoimt  of  the  bills  audited  in  favor  of 
the  relators,  and  directing  the  respondent  Earle  to  audit  the  said  bills  and  drafts  and 
respondent  Green,  as  comptroller,  to  draw  his  warrant,  etc. 

The  refusal  of  the  comptroller  to  draw  his  warrant  might  have  been  based  upon  the 
absence  of  proper  auditing  by  the  auditor,  and  in  that  case  that  fact  would  perhaps  be  an 
answer  to  this  application,  but  the  question  presented  by  the  counsel  for  the  respondents 
invoices  no  formalities  or  procedure.  They  raise  only  the  broader  general  questions  as  to 
the  rights  and  powers  of  the  coUege,  and  the  right  of  the  relators  to  invoke  the  writ  of 
mandamus  in  the  case. 

I  think,  therefore,  a  peremptory  writ  should  be  granted  against  the  respondent  Neilson, 
as  president,  etc.,  and  against  the  auditor;  and  that  the  relators  be  at  liberty  if,  after  the 
draft  of  the  president  of  the  board  of  trustees  has  been  drawn  and  presented,  with  the 
aooounts,  etc.,  and  audited  by  the  auditor,  the  comptroller,  on  presentation  thereof,  shall 
refose  his  warrant,  to  apply  on  the  footing  of  these  proceedings,  and  proper  proof  of  muh 
presentation  and  refosal,  for  a  writ  to  be  Issued  to  said  comptroller. 

Ordered  aceord^ngty. 

Vol.  V.N.Y.Pjtp.— 47 
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of  1870  (Laws  of  1870,  chap.  137),  paflsed  in  1871  (Laws  of  1871, 
chap.  574),  had  neyer  been  one  of  the  departments  of  the  city 
goYemment,  but  had  always  been  a  separate  organization,  haying 
its  own  separate  funds,  and  empowered  to  draw  money  from  the  city 
treasury  in  accordance  with  the  provisions  of  special  statutes. 
Laws  1871,  chap.  574,  art.  15.  See  acts  referred  to  in  opinion  of 
Davis,  J.,  at  special  term ;  also,  Davies'  Laws,  New  York  Oity, 
1054,  §  16. 

By  the  act  of  March  21,  1873,  the  Board  of  Education  was  again 
reconstructed  as  a  distinctive  educational  branch  of  government,  and 
was  .not  made  a  part  of  the  general  city  government.  Laws  1873, 
chap.  112.  So,  too,  in  the  enumeration  of  the  different  depart- 
ments of  the  city  government  contained  in  the  charter,  the  Board 
of  Education  is  omitted.     Laws  1873,  chap.  335,  §  26. 

The  provisions  relating  to  the  drawing  of  moneys  from  the  city 
treasury  (Laws  1873,  chap.  335,  art.  5),  only  relate  to  departments 
and  ofQcers  of  the  city  government,  as  such,  and  do  not,  in  my  opin- 
ion, apply  to  this  case,  where,  as  is  conceded  by  the  court  below 
and  by  the  relators'  counsel,  the  claim  is  neither  against  the  city 
nor  county. 

The  acts  referred  to  in  the  opinion  at  special  term,  and  other 
acts  relating  to  the  same  subject,  contemplate  that  moneys  required 
for  the  purposes  of  the  Board  of  Education  or  of  the  College  of  the 
City  of  New  York  should  be  drawn  out  from  the  treasury  of  the 
city  only  by  the  draft  of  the  president  of  said  board  (of  education), 
countersigned  by  the  clerk  of  said  board.  Laws  1847,  chap.  206 ; 
1851,  chap.  386;  1866,  chap.  264 ;  Davies'  Laws  of  New  York 
City,  1064,  §  16. 

The  clerk  of  the  Board  of  Education  is  not  a  party  to  this  pro- 
ceeding. He  should  have  been  made  a  party,  and  the  mandamus 
should  have  been  asked  for  against  him  as  well  as  the  president. 
The  city  auditor  and  comptroller  were  not,  in  my  opinion,  neces- 
sary or  proper  parties  to  the  proceeding,  and  the  provisions  of  the 
charter  which  are  relied  upon  by  their  counsel  do  not  seem  to  me 
to  give  to  the  one  the  right  to  audit  nor  to  the  other  the  right  to 
draw  a  warrant  for  any  claim  arising  out  of  an  employment  by  the 
trustees  of  the  college  of  the  city  of  New  York. 

If  it  should  be  said  that  a  portion  of  the  relators'  claim  accrued 
while  the  Board  of  Education  constituted  a  part  of  the  city  govern- 
ment, the  obvious  answer  seems  to  me  to  be,  that  long  before  the 
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woA  had  been  completed  the  Board  of  Education  had  been  recon- 
structed as  a  separate  and  distinct  goyemmental  agency^  and  that  the 
proyisions  of  the  city  charter  did  not^  therefore^  ^PP^J  to  any  action 
which  that  board,  acting  as  the  trustees  of  the  College  of  the  city  of 
New  York,  took  subsequent  to  the  passage  of  the  new  act,  and  that 
the  auditing,  satisfaction  and  approval  of  the  relators'  bills  took  place 
subsequent  to  the  passage  of  said  act.  As  it  is  admitted  that  the 
money  has  been  raised,  that  the  amount  claimed  by  the  relators  is 
due,  and  that,  there  is  nothing  but  a  technical  objection  to  the  pay- 
mentj^of  the  relators,  I  think  thai  the  proper  oiider  in  this  case  will 
.be  to  affirm  the  order  below  so  far  as  relates  to  the  appellant  Keil- 
Bon^  to  reyerse  it  as  to  the  appellants  Earle  and  Oreen,  without 
costs^  and  with  leaye  to  the  respondents  to  immediately  apply  to 
the  court  for  a  mandamus  against  the  clerk  of  the  Board  of  Educa- 
tion to  compel  him  to  countersign  the  draft  of  the  president  of  the 
board,  in  case  such  clerk  should  refuse  so  to  do. 

Ordered  accordingly. 


BusNS  y.  Ma  YOB  op  New  Yobk. 

If  mo  Torh  OUy^  Agency  — city  officials  apecial  agents  toho  etmnot  Mnd  dty  fiy 
wnavihorized  acts  —  acceptance  by  other  agents  of  city  not  rtUifleation, 

• 

The  New  York  city  officials  are  agents  acting  nnder  clearly  defined  limitationB 
and  restrictions  of  law,  imposed  either  by  statute  or  ordinance,  and  an  excess 
of  their  authority  cannot  bind  the  city  or  subject  it  to  any  action.  The  only 
remedy  by  persons  performing  services  for,  or  famishing  materials  to  the 
city  upon  an  nnauthorized  direction  of  an  officer,  is  against  the  officer,  and  it 
does  not  follow,  as  in  private  agencies,  that  a  ratification  of  the  official  act 
can  be  inferred  from  the  fact  that  the  work  or  materials  are  accepted  by 
other  officials  of  the  city. 

Accordingly,  where  plaintiff  received  from  the  deputy  street  commissioner  a 
general  order  to  repair  wells  and  pumps  for  the  city,  such  officer  having  no 
authority  to  give  such  order,  held,  that  the  plaintiff  had  no  remedy  for  the 
work  done  thereunder  againat  the  dty,  but  only  against  the  deputy  street 
commissioner. 

Appeal  by  defendants  from  a  judgment  in  fayor  of  plaintiff, 
entered  upon  the  report  of  a  referee. 


372  FIEST.  DEPAETMENT, 


Burns  v.  Mayor  of  New  York. 


The  action  was  brought  by  Patrick  Bums,  against  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  to  recover 
for  services  and  materials.     The  facts  fully  appear  in  the  opinion. 

E,  Delafield  Smithy  for  appellants. 
Charles  H.  ffatch,  for  respondent. 

Davis,  P.  J.  This  action  was  brought  to  recover  for  services, 
and  materials  in  repairing  wells  and  pumps.  The  services  appear 
to  have  been  rendered  by  the  direction  of  the  deputy  street  com- 
missioner in  the  months  of  January,  February,  March  and  April, 
1870,  and  the  bills  were  afterward  certified  to  as  correct  by  the 
same  person  when  commissioner  of  public  works  at  $3,672.75. 
The  principal  points  made  against  the  recovery  are: 

First.  That  the  street  commissioner  had  no  power  to  order  the 
work  to  be  done.  Second.  That  if  the  commissioner  had  such  power 
there  was  a  failure  to  comply  with  the  requirements  of  the  38th 
section  of  chapter  446  of  the  Laws  of  1857>  and  with  the  ordinances 
of  the  city. 

The  38th  section  of  the  act  referred  to  provides  as  follows:  ^^No 
expenditure  for  work,  or  supplies  involving  an  amount  for  which  no 
contract  is  required  shall  be  made,  except  the  necessity  therefor  be 
certified  by  the  head  of  the  appropriate  department,  and  the  expen- 
diture be  authorized  by  the  common  council."  This  provision  is 
appended  to  provisions  relating  to  contracts  to  be  made  for  work  to 
be  done  and  supplies  to  be  furnished  to  and  for  the  city  of  New 
York,  and  in  connection  with  them,  creates  a  system  which  was 
intended  to  embrace  all  expenditures,  and  liabilities  for  the  purposes 
mentioned.  All  work  done  and  supplies  furnished  exceeding  in 
amount  a  specified  sum  Tf ere  to  be  done  and  furnished  under  con- 
tracts, to  be  made  and  entered  into  with  the  solemnities  prescribed 
by  the  act.  All  which  did  not  exceed  that  sum  were,  in  order  to 
render  the  expenditure  lawful,  to'be  preceded  by  a  certificate  of  the 
necessity  therefor  made  by  the  head  of  the  appropriate  department, 
and  the  authorization  of  the  expenditure  by  the  common  counciL 
It  cannot  be  too  often  or  too  strongly  impressed  upon  all  persons 
dealing  with  the  city  officials,  that  such  officials  are  agents  acting 
under  clearly  defined  limitations  and  restrictions  of  law  imposed 
either  by  statute  or  ordinance,  and  that  an  excess  of  their  author- 
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ity  cannot  bind  the  city  or  subject  it  to  any  action.  The  only 
remedy  in  such  case  is  against  the  ofiicer^  who  exceeds  or  abuses 
his  power;  and  it  does  not  follow  as  in  private  agencies  that  a  rati- 
fication of  the  official  act  can  be  inferred  from  the  fact  that  the 
work  is  done^  or  the  supplies  furnished^  and  accepted  by  other  offi- 
cials of  the  city. 

In  this  case  all  the  work  done  by  the  plaintiff  belonged  to  the 
Groton  aqueduct  department.  Section  24  of  the  charter  of 
1857,  which  was  in  force  up  to  the  10th  of  April,  1870,  proyided 
that  there  should  be  a  bureau  in  the  Groton  aqueduct  department 
for  the  construction  and  repair  of  sewers,  wells  and  hydrants,  the 
chief  officer  of  which  should  be  called  the  water  surveyor.  It  also 
provided,  that  it  should  be  lawful  for  the  common  council  to  assign 
to  the  different  departments  and  bureaus  such  duties  as  they 
may  direct,  not  inconsistent  with  the  charter.  Laws  of  1857, 
chap.  446. 

The  common  council  did,  by  ordinance,  assign  to  the  bureaus 
of  the  Groton  aqueduct  department  the  construction  and  repairs 
of  sewers,  wells  and  hydrants,  by  section  30  of  the  revised  ordinances 
of  1866  ;  and  by  similar  ordinances,  it  assigned  to  the  street  depart- 
ment its  duties,  and  regulated  the  manner  of  their  performance. 
See  §§  5  and  6  of  page  93,  Rev.  Ord.  of  1866. 

The  plaintiff  testified  that  he  began  doing  this  kind  of  work 
(repairing  of  wells  and  pumps)  for  the  city  on  his  own  account  in 
1858  ;  that  the  work  was  then  ordered  by  the  Groton  aqueduct 
board,  and  his  bills  were  presented  to  the  chief  clerk  of  the 
bureau  of  repairs  and  supplies,  and  he  testified  in  substance  that 
this  continued  to  be  the  course  till  about  April,  1869,  at  which 
time  he  says  he  received  a  written  authority  from  Mr.  Tweed,  then 
deputy  street  commissioner,  '^  that  he  was  to  do  all  the  work  on 
pumps  and  wells ; "  that  he  gave  this  written  authority  to  Mr.  Glif- 
ford,  who  was  then,  it  appeared,  chief  clerk  in  the  street  depart- 
ment. That  after  that,  he  took  the  complaints  that  were  sent  to,  or 
came  into  the  street  department,  and  went  on  and  done  the  work  ; 
that  no  written  contract  was  ever  made  between  him  and  the  street 
department.  He  explained  also  how  he  came  to  go  to  Mr.  Tweed 
in  the  matter,  but  the  referee,  at  the  close  of  the  case^  struck  out 
that  testimony,  on  plaintiff's  motion,  as  irrelevant.  The  plaintiff 
put  in  evidence  the  tax  levies  of  1869  and  1870.  That  of  1869 
contained  an  item  as  follows  :  ^' Wells  and  pumps,  repairing  and 
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cleaning,  $3,600,  to  be  expended  under  the  direction  of  the  street 
commissioner."  Laws  1869,  chap.  876,  §  1.  That  of  1870  con- 
tained, under  the  head  of  appropriations  for  the  department  of 
public  works,  ^*  For  wells  and  pumps,  12,600.^'  Laws  of  1870, 
chap.  383,  §  6.  The  counsel  for  plaintiff  also  put  in  evidence, 
section  10  of  chapter  383  of  Laws  of  1870,  which  repeals 
the  authority  given  to  the  comptroller  by  section  7  of  chapter 
853  of  the  Laws  of  1868,  to  adjust  claims  in  suit' against  the  city, 
^'  except  that  the  comptroller  shall  adjust  and  pay  under  the  afore- 
said authority,  the  liabilities  incurred  by  the  late  street  and  Groton 
aqueduct  departments,  to  the  time  of  the  abolition  of  said  depart- 
ments ;  such  adjustment  to  be  made  within  sixty  days  after  the 
passage  of  the  act."  But  it  was  not  shown  that  any  thing  was  ever 
done  with  this  account,  under  the  provision  contained  in  the  act 
of  1870. 

The  plaintiff  also  put  in  evidence  a  resolution  of  the  common 
council,  approved  by  the  mayor,  September  29, 1869,  in  the  following 
words  :  ''Resolved,  That  the  street  commissioner  be,  and  he  hereby 
is  requested  to  open  and  put  in  proper  repair  all  wells  and  pumps 
north  of  Houston  street  immediately." 

It  is  claimed  that  the  provision  of  the  tax  levy  of  1869,  which 
appropriates  $3,500  for  the  repairing  of  wells  and  pumps  to  be 
expended  under  the  direction  of  the  street  commissioner,  transferred 
to  him  the  charge  of  that  kind  of  work,  before  then  belonging  to 
the  Groton  aqueduct  board,  and  that  the  resolution  of  the  29th  of 
September,  1869,  requesting  that  officer  to  open  and  put  in  repair 
immediately,  all  wells  and  pumps  north  of  Houston  street,  had  a 
like  effect  to  confer  authority  on  him.  But  the  most  that  can  be 
justly  claimed  from  the  tax  levy  of  1869  is,  that  the  expenditure 
of  that  particular  sum  ($3,500)  is  put  into  his  charge,  and  the 
most  effect  we  can,  in  view  of  the  existing  law,  attach  to  the  resolu- 
tion of  the  common  council  of  September  29,  1869,  is,  that  they 
thought  proper  to  request  the  street  commissioner  to  use  that  appro- 
priation, and  the  power  given  him  under  the  tax  levy,  by  putting 
in  proper  repair  the  wells  and  pumps  north  of  Houston  street. 

All  authority  of  the  street  commissioner,  over  wells  and  pumps, 
to  be  implied  from  the  tax  levy  of  1869,  expired  with  the  expendi- 
ture of  the  appropriation,  and  only  interfered  pro  ianto  with  the 
power  of  the  Groton  aoqueduct  board  over  the  general  subject 
It  is  shown  in  the  case,  that  at  the  time  the  plaintiff  performed  the 
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first  work  charged  in  the  bill  for  which  this  suit  is  brought,  there 
remained  of  the  appropriation  of  $3,500  made  in  1869,  but  111.75 
unexpended. 

If  Mr.  Tweed  had  power  to  expend  that  sum,  we  fail  to  find  m 
the  law  any  further  authority.  The  case  is  destitute  of  proof  of 
any  compliance  with  the  requirements  of  the  act  of  1857,  above 
quoted,  which  required  that  the  necessity  for  the  work  should  be 
certified  by  the  head  of  the  appropriate  department,  and  the  expendi- 
ture be  authorized  by  the  common  council.  The  head  of  the 
proper  department  was  to  be  found  in  the  Croton  aqueduct  board, 
at  the  time  the  work  was  done  by  the  plaintiff.  Or  if  we  regard 
the  work  as  proper  to  be  done  under  the  street  department,  there 
seems  to  haye  been  a  total  absence  of  respect  for  the  ordinance 
governing  such  expenditures  in  that  department.  Section  6  of  the 
revised  ordinances  of  1866  (page  93)  provides  that  no  such 
expenditure  shall  be  made  without  the  written  order  of  the  street 
commissioner,  and  "a  certificate  by  him  of  the  necessity  thereof 
in  each  case,  and  a  copy  of  all  such  orders  and  certificates  shall  be 
filed  in  the  ofBlce  of  the  street  commissioner,  and  of  the  bureau,  by 
which  the  expenditure  was  made." 

Some  slight  effort  was  made  to  show  written  orders ;  but  none 
to  show  certificates  of  necessity  :  and  it  is  apparent  from  all  the 
evidence  that  no  shadow  of  an  attempt  to  comply  with  the  law,  or 
ordinance,  was  made.  On  the  contrary,  it  is  apparent  that  the 
deputy  street  commissioner  in  April,  1869,  by  a  sort  of  general 
order,  handed  over  to  the  plaintiff  all  authority  to  repair  wells  and 
pumps,  and  that  it  was  the  practice  of  plaintiff  to  take  the  com- 
plaints made  by  police  officers,  and  private  citizens,  and  proceed  at 
his  own  discretion  to  make  such  repairs,  and  incur  such  expenses 
as  he  saw  fit 

This  course  was  plainly  illegal.  The  plaintiff's  remedy  is  not 
against  the  city,  but  against  the  officer  who  exceeded  his  authority. 

We.  think  the  judgment  must  be  reversed  and  a  new  trial  ordered, 
cost^  to  abide  the  erent. 

Judgment  reversed  and  new  trial  ordered. 


376  '       FIRST  DEPARTMENT, 

People  ex  rel.  Tenth  National  Bank  of  New  York  v.  Green. 


People  ex  rel  Tenth  National  Bank  of  New  York  v.  Obebn. 

New  York  dty — GammistionerB  of  new  eourUvouM — cUy  7u>t  HdUefor  wiatUhor- 
i§ed  eantracts  bi^ — Statuiorp  eanstrtustion — La/W8  of  1872,  ehap*  9 — JBhidence — 
admission  of  agent— Mandamus — when  issue  of  fact  cannot  be  tried  on  motion 
for. 

The  commiaslonera  of  the  new  coanty  ooort-houBe  of  New  York  held  to  be 
special  agents  with  a  limited  and  well-defined  authority  for  a  specific 
object.  Hdd,  also,  that  it  was  the  duty  of  those  dealing  with  them  to  inform 
themselves  of  the  extent  of  such  authority,  and  an  authority  from  the  com* 
missioners  to  their  treasurer  to  borrow  money  did  not  impose  a  liability 
upon  the  city  to  repay  a  loan  made  to  the  treasurer. 

By  Laws  1872,  chapter  9,  the  creation  of  a  fund  by  the  sale  of  bonds  of  the  city 
of  New  York  not  exceeding  a  specified  amount  is  authorised  and  directed 
for  the  purpose  of  paying  certain  debts  specially  described,  and  in  addition 
to  that  to  pay  all  moneys  advanced  by  banks,  etc.,  prior  to  December  31, 
1871,  to  or  for  the  use  of  any  of  the  departments  or  commissions  of  the 
city  and  county  of  New  York.  Upon  an  application  for  a  mandamus  to  com- 
pel the  comptroller  of  the  city  to  pay  the  amount  advanced  by  a  bank  to  a 
commission,  ?isld,  that  to  bring  the  claim  within  the  provision  of  the 
statute  not  only  should  the  advance  be  shown  but  it  should  satisfactorily 
appear  that  it  was  made  to  or  for  the  use  of  the  oommisslonerSf  and  an  affi- 
davit by  the  president  of  the  bank  stating  that  money  was  drawn  from  the 
bank  on  the  checks  of  the  treasurer  of  »he  commissioners,  and  "that  depo- 
nent believes  and  asserts  that  said  advances  were  made  to  and  for  the  use  of 
the  commissioners,"  etc.,  was  insufficient,  the  latter  statement  being  a 
conclusion  of  law  and  the  former  not  evidence  that  the  money  was 
advanced  for  the  use  of  the  commissioners. 

Held,  also,  that  a  certificate  of  the  commissioners  to  the  same  efiect  made  more 
than  a  month  after  the  last  check  was  drawn  was  not  evidence  against  the 
city.  Such  certificate  was  only  the  admission  of  an  agent  and  could  not  be 
used  to  create  a  liability  against  the  city  as  principal. 

The  question  whether  th^  advances  were  made  to  the  commission  was  con- 
troverted. Held^  that  it  was  an  issue  of  fact  that  could  be  tried  only  accord- 
ing to  the  course  of  the  common  law  and  not  upon  a  motion  for  a  manda* 
mus. 

Appeal  by  defendant  from  an  order  directing  the  issuing  of  a 
peremptory  writ  of  mandamus. 

The  proceedings  were  instituted  by  the  Tenth  National  Bank  of 
the  city  of  New  York  against  Andrew  H.  Green,  comptroller  of 
the  city  of  New  York.    The  facts  fully  appear  in  the  opinion. 
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John  H,  Strdhafiy  for  appellant. 
Hendry  K  Davies,  for  respondent. 

Daniei^,  J.  The  application  originallf  made  was  for  a  per- 
emptory mandamoB  directing  the  comptroller  of  the  city  ot  New 
Yorkjbo  deposit  in  the  Tenth  National  Bank  of  the  citjr  of  New 
York  to  the  credit  of  the  commissioners  of  the  new  county  court- 
house,  or  to  pay  to  the  credit  of  such  commissioners  the  sum  of 
$242,579.94,  with  interest  thereon,  for  the  purpose  of  paying  the 
bank  the  moneys  advanced  by  it  to  such  commissioners  before  the 
last  day  of  December,  1871.  The  money  was  alleged  to  have  been 
advanced  upon  the  checks  of  the  treasurer  of  the  commissioners  on 
an  account  extending  from  the  29th  day  of  April  to  and  including 
the  2d  day  of  September,  1871. 

It  is  not  contended  that  the  court-house  commissioners  had  the  least 
color  of  authority  to  borrow  money  on  either  the  credit  of  the  city 
or  the  county  of  New  York,  to  be  expended  by  them  or  under  their 
direction  in  the  completion  of  the  building.  And  no  such  position 
could  consistently  be  taken  in  support  of  the  relator's  claim,  for  the 
commissioners'  authority  was  limited  to  the  expenditure  and  use  of 
the  appropriations,  which  should  be  actually  placed  at  their  disposal 

They  had  no  power  to  borrow  money  on  the  expectation  or  assur- 
ance that  the  amount  loaned  should  be  refunded  by  means  of  the 
funds  which  might  afterward  be  set  apart  for  the  completion  of  the 
work  under  their  charge.  And  as  they  were  acting  under  a  limited 
and  well-defined  authority  for  a  specific  object,  it  was  the  duty  of 
persons  dealing  with  them  to  inform  themselves  at  their  peril  of  the 
extent  of  such  authority.  If  they  failed  to  do  so  the  consequence 
would  be  the  same  as  though  the  advances  made  were  attended  with 
complete  knowledge  of  the  limited  nature  of  the  authority,  because 
the  persons  dealt  with  were  special  agents,  and  those  who  deal  with 
that  class  of  agents  are  bound  to  ascertain  the  nature  of  their 
authority  and  to  confine  their  transactions  within  its  bounds,  for 
the  purpose  of  charging  the  principal  or  employer  that  may  be  rep- 
resented by  them.  For  those  reasons  the  advances  made,  even  if 
the  other  three  oommissioners  authorized  the  treasurer  to  borrow 
the  money  claimed  to  have  been  loaned  by  the  relator,  created  no 
legal  or  valid  demand  which  it  could  recover  from  funds  of  either 
the  city  or  the  county. 

Voou  V,  N.  Y.  Rep.  -  4S 
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The  application  for  payment  was  accordingly  not  made  on  the 
simple  circumstance  of  a  loan  by  the  relator  to  the  commissioners 
but  upon  that  coupled  with  the  provisions  supposed  to  be  made  in 
its  favor  by  section  2  of  chapter  9  of  the  Laws  of  1872.  That 
provided  under  a  qualification  not  now  requiring  attention  that 
the  comptroller  should  be  authorized  and  required  to  issue 
revenue  bonds  of  the  city  and  county  to  an  amount  not  exceed- 
ing eight  and  one-half  million  of  dollars,  out  of  the  proceeds  of 
which  he  was  to  pay  the  various  banks,  insurance  or  trust 
companies,  or  any  of  them,  all  moneys  advanced  by  them  or 
either  of  them  prior  to  the  thirty-first  of  December,  1871, 
''  to  or  for  the  use  of  any  of  the  departments  or  commissioners 
of  the  city  and  county  of  New  York."  Laws  of  1872,  chap. 
9,  §  2.  By  the  papers  produced  on  the  hearing  of  the  appli- 
cation the  relator  endeavored  to  maintain  that  it  was  within  that 
provision  of  the  statute.  Li  order  to  successfully  do  that  it  was 
necessary,  not  only  that  the  advance  of  the  money  claimed  should 
be  satisfactorily  shown,  but  in  addition  to  that  it  was  also  necessary 
that  it  should,  in  like  manner,  appear  that  it  was  made  to\)r  for  the 
use  of  the  commissioners.  To  establish  those  facts  the  affidavits  of  the 
person  who  was  president  of  the  relator  in  1872,  and  of  his  predeces- 
sor in  office,  were  produced  upon  the  hearing,  and  they  showed  that 
the  amount  claimed  was  drawn  from  the  bank  on  the  checks  of  the 
treasurer  of  the  commissioners.  But  they  did  not  show  with  any 
reasonable  degree  of  certainty  that  the  money  was  advanced  to  or 
for  the  use  of  the  commissioners.  And,  in  the  absence  of  evidence 
establishing  that  fact,  no  authority  existed  under  the  provision  of 
the  act  of  1872  for  directing  payment  of  the  demand. 

Where  proof  of  an  importimt  circumstance  of  this  nature  is 
attempted  to  be  made  by  ex  parte  affidavits  it  is  not  requiring  too 
much  of  the  applicant  that  they  shall  show  a  plain  case  in  its  I&yot 
to  render  the  application  successful.  Such  affidavits  are  not  ordi- 
narily of  a  very  satisfactory  character  as  evidence,  because  they 
afford  so  much  room  for  partial  statements  and  omissions,  even 
when  made  withojat  the  least  intention  to  deceive.  For  that 
reason  when  they  are  made  a  foundation  for  supporting  a  demand  for 
payment  of  an  important  daim  they  should  be  required  to  dearly 
show  its  legality  and  justice. 

That  was  not  done  in  this  instanoe.  In  that  respect  the  prin- 
cipal affidavit  concluded  with  a  summary  that  the  deponent  beliives 
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and  asserts  that  said  advances  were  made  prior  to  the  1st  day  of 
December,  1871,  and  were  made  to  and  for  the  use  of  the  commis- 
sioners of  the  new  county  court-house.  This  was  a  conclusion 
from  other  facts  and  circumstances  within  the  probable  knowledge 
of  the  deponent,  showing  it  to  be  true  if  he  were  correct  in  stating 
it,  and  they  should  have  been  detailed  in  the  affidavit,  so  that  the 
tribunal  before  which  the  application  was  made  could  see  whether 
the  conclusion  was  or  was  not  a  logical  one.  If  the  person  mak- 
ing the  affidavit  had  been  orally  examined,  that  would  have  been 
the  only  thing  either  required  or  permitted,  and  nothing  less  than 
that  should  be  accepted  as  satisfactory  in  support  of  so  important 
a  claim  in  the  form  of  an  affidavit. 

It  was  supposed  that  the  certificate  given  by  the  commissioners 
was  sufficient  to  supply  this  defect.  But  no  such  effect  should  be 
given  to  it  because  that  is  no  more  specific  on  this  subject  than  the 
affidavit,  and  for  the  further  reason  that  it  was  simply  their  unsworn 
declaration  made  on  the  9th  of  October,  more  than  a  month  after 
the  last  check  drawn  by  their  treasurer  had  been  paid.  It  did  not 
show  that  the  fact  was  true  as  it  was  alleged  to  be,  and  their 
admission  that  it  was  so  was  not  evidence  of  the  fact,  and  would 
not  have  been  received  for  that  purpose  if  it  had  been  offered  on 
an  orderly  trial  of  the  question.  The  certificate  was  not  given  to 
charge  themselves,  but  for  the  purpose  of  supporting  the  claim  it 
related  to  against  the  city  and  county,  and  for  that  it  was  not  legal 
evidence. 

The  law  does  not  allow  the  admissions  of  an  agent  to  be  proven 
for  the  purpose  of  creating  a  liability  against  his  principal,  unless 
they  are  made  so  near  the  time  of  the  transaction  they  relate  to, 
as  reasonably  to  be  considered  in  some  sense  explanatory  of  it. 
This  certificate  was  not  of  that  character,  and  for  that  reason  can- 
not be  received  as  evidence  supporting  the  relator's  demand. 
Anderson  v.  Rome,  Watertown  <t  Ogd,  R.  -B.  Co,,  64  N.  Y.  334. 
And  that  point  is  now  presented  for  consideration,  for  the  appeal 
from  the  order  properly  brings  every  thing  up  for  review  which 
was  before  the  court  disposing  of  the  application. 

The  strength  of  even  this  defective  evidence  was  further  impaired 
by  the  circumstance  shown  by  the  respondent  on  that  hearing  that 
he  had  applied  for,  but  was  unable  to  obtain,  information  as  to  the 
particulars  of  any  advances  alleged  by  the  relator  to  have  been 
made  by  it.    The  refusal  to  supply  it  was  certainly  calculated 
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to  subject  the  statements  made  in  support  of  the  application  to 
very  grave  suspicions  of  its  unreliable  nature.  And  altogether^  it 
clearly  warranted  the  refusal  of  the  court  to  order  a  mandamus  on 
the  evidence  produced  before  it. 

In  order  to  afford  the  relator  an  opportunity  of  making  out  a 
case  in  its  own  behalf  a  reference^  probably  by  consent,  was  ordered 
to  allow  its  claims  to  be  established  by  evidence  of  a  more  satis- 
factory character ;  the  order  directing  the  proof  to  be  reported  by 
the  referee  with  his  opinion  ''as  to  the  facts  relating  to  the  advances 
made  by  the  relator,  set  forth  in  the  affidavit  of  said  Palmer," 
*  *  "  and  generally  to  inquire  and  report  whether  or  not  said 
advances  were  made  by  said  relator  in  good  faith  to  the  commis- 
sioners of  the  court-house."  The  facts  on  which  the  right  to  pay- 
ment were  rendered  dependent  by  the  statute  were  here  expressly 
required  to  be  maintained  by  proof  which  was  to  be  certified  to  the 
court  with  the  referee's  opinion.  And  yet  the  report  fairly  dis- 
closes an  entire  failure  to  comply  with  this  requirement  of  the 
order.  For  it  is  to  be  inferred  from  its  terms,  and  the  omission  to 
return  any  proofs,  that  no  further  evidence  was  produced  before  the 
referee  than  the  affidavits  presented  to  the  court,  which  were  not 
deemed  sufficient  to  warrant  the  ordering  of  a  mandamus  for  the 
relator's  payment  without  further  evidence  showing  the  justice  of 
the  demand. 

Upon  this  state  of  the  case  the  application  for  the  writ  of  man- 
damus was  renewed.  And  although  another  affidavit  was  then 
produced  in  opposition  to  it,  stating  "  that  during  the  whole  or 
greater  part  of  the  period  the  said  advances  are  alleged  to  have 
been  made,  William  M.  Tweed,  Richard  B.  Connolly,  James  H. 
Ingersoll  and  others  were  directors  of  said  bank,  that  the  said 
named  parties,  and  others  during  said  period  and  for  some  time 
prior  thereto  had  conspired  to  defraud  and  did  defraud  the  county 
of  New  York  in  large  sums  of  money ;  that  the  sums  set  forth  in 
the  affidavit  of  Palmer,  the  president  of  the  bank,  alleged  to  have 
been  advanced  to  the  county,  or  to  the  court-house  commissioners, 
were  not  advanced  or  paid  by  said  bank  to  said .  county  or  to  said 
court-house  commissioners,  but  were  paid  to  said  Ingersoll^  a 
director  of  said  bank,  at  the  request  or  on  the  instigation  of  him- 
self, and  his  said  co-directors  well  knowing  that  the  same  was  not 
to  be  used  for  the  completion  of  the  court-house."  A  peremptory 
mandamus  was  ordered  to  be  issued  requiring  the  comptroller  to 
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pay  an  nnexpended  balance  of  $44^000  then  in  his  hands  on  the 
relator's  claim. 

The  appeal  in  this  case  is  from  that  order,  and  it  is  clear  that  it 
was  entirely  unwarranted,  because  the  affidavits  presented  to  the 
court  when  the  reference  was  ordered,  were  at  that  time  considered 
insufficient  to  justify  it,  and  the  application  was  in  no  way  improved 
by  what  transpired  before  the  referee.  In  fact  it  was  deprived  of 
what  little  support  it  might  otherwise  have  had  by  the  omission  to 
establish  the  claim  by  evidence  on  the  reference,  and  the  final  affi- 
davit from  which  the  precedins;  affidavit  was  taken. 

At  most  a  controverted  claim  was  presented  to  the  court,  pay- 
ment of  which  could  not  be  secured  by  the  writ  of  mandamus  until 
the  controversy  should  be  settled  by  a  trial  resulting  in  the  relator's 
favor.  The  right  depended  upon  disputed  facts  without  even  a  pre- 
ponderance of  proof  appearing  to  sustain  it.  The  only  mode  exist- 
ing by  which  it  could  be  lawfully  settled  was  by  an  issue  of  fact 
tried  according  to  the  course  of  the  common  law.  Ex  parte  Rogers, 
7  Cow.  526  ;  Peoph  v.  Commissioners  of  Hudson,  7  Wend.  474 ; 
People  V.  Supervisors  of  Schuyler,  2  Abb.  N".  S.  78;  People  v.  Green, 
4  N.  Y.  Sup.  90.  The  order  which  was  finally  made  involved  all  that 
there  was  of  the  relator's  case,  and  was  designed  to  do  so  by  reason 
of  the  re-settlement  of  the  preceding  order,  which  was  then  made 
and  substantially  embodied  in  it ;  ^d  the  appeal  has  brought  the 
entire  case  up  for  review.  For  the  reasons  given,  the  order  direct- 
ing the  peremptory  mandamus  to  issue  was  wrong,  and  it  should, 
therefore,  be  reversed  with  $10  costs  and  disbursements  on  the 
appeal,  and  an  order  should  be  entered  denying  the  motion,  with 
110  costs  of  opposing  ib 

Ordered  accordingly. 
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People  ex  rd.  Tbi^h  National  Bakjc  op  New  Yoek  v.  Boaed 

OP  Appobtion^mbkt  op  New  Yoek. 

I^eto  York  city  —  Statutory  eanttruetion  —  Iciws  of  1872,  chap,  9  —  Momdamue 
vdUdity  of  disputed  cknm  wiU  not  be  esBomined  on  motion  for. 

Bj  Laws  1873^  chap.  9,  the  creation  of  a  fond  by  the  sale  of  bonds  ofthe  city  of 
New  York,  not  exceeding  a  specified  amount,  is  authorized  and  directed  for 
the  purpose  of  paying  certain  debts  specially  described,  and,  in  addition  to 
that,  to  pay  all  moneys  advanced  by  banks,  etc..  prior  to  December  81, 1871, 
to  or  for  the  use  of  any  of  the  departments,  or  commissions  of  the  city  and 
county  of  New  York.  Meld,  that  it  was  not  intended  to  authorize  .the 
creation  of  a  fund  for  the  payment  of  claims  which  were  not  legally  estab- 
lished, and  that  a  mandamus  would  not  lie  to  compel  the  issue  of  bonds  to 
create  a  fund  to  pay  a  claim  by  a  bank  for  moneys  advanced  to  a  commis- 
sion, which  claim  was  disputed.  Held,  also,  that  the  validity  of  the  claim 
could  not  be  examined  on  the  hearing  and  determination  of  a  mandamus. 

Appeal  from  an  order  directing  a  writ  of  peremptory  mandamus^ 
requiring  the  appellant,  the  board  of  apportionment  of  the  city  and 
county  of  New  York,  forthwith  to  meet,  and  by  concurrent  vote  to 
authorize  an  issue  of  stock  of  the  county  of  New  York,  pursuant  to 
the  provisions  of  chapter  583  of  the  Laws  of  1871,  and  to  take  such 
action  as  would  authorize  the  coAptroller  of  the  city  of  New  York  to 
pay  to  the  relator,  the  Tenth  National  Bank  of  the  city  of  New 
York,  the  sum  of  $242,579.92,  with  interest  thereon  from  the  date 
of  the  several  advances  of  the  amounts  composing  said  sum,  being 
the  claim  of  the  bank  for  advances  made  to  the  commissioners  of 
the  new  county  court-house,  prior  to  the  31st  day  of  December  in 
the  year  1871. 

« 

K  Delafield  Smith,  John  H.  Strahan  and  John  K.  Porter,  for 
appellant. 

Wm,  H,  Field,  Henry  E.  Davies  and  Henry  H.  Anderson,  for 
respondent. 

Daniels,  J.  The  object  of  the  writ  ordered  to  be  issued  was  to 
provide  a  fund  for  the  payment  of  the  claim  made  by  the  relator 
for  moneys  alleged  to  have  been  advanced  to  the  commissioners  of 
the  new  county  court-house,  during  the  continuance  of  a  bank 
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account^  extending  from  the  29th  day  of  April,  to  and  includ- 
ing the  2d  day  of  September,  in  the  year  1871. 

In  deciding  the  application  for  the  writ,  the  learned  justice  by 
whom  it  was  heard  and  disposed  of,  did  not  determine  nor  pass 
upon  the  question  of  the  liability  to  pay  the  debt  claimed  to  exist 
in  favor  of  the  relator;  but  the  writ  was  directed  to  be  issued  for 
the  purpose  of  creating  a  fund  from  which  the  debt  could  be  law- 
fully paid,  in  case  its  existence  should  afterward  be  properly 
established.  It  was  contingent  in  its  nature,  rendering  the  use  of 
the  fund  dependent  upon  the  circumstance  of  the  relator's  ability 
to  show  that  a  just  debt  was  due  to  it  which  should  be  paid  out  of 
such  fund. 

It  has  been  quite  common  to  require  municipal  bodies  to  raise 
money  by  taxation  for  the  payment  of  debts  existing  against  them. 
But  legal  proceedings  for  that  purpose  have  neither  been  author- 
ized, nor  maintained,  until  after  the  demands  to  be  provided  for 
have  been  audited  and  allowed,  or  established  in  some  other  legal 
manner.  Until  that  is  first  done,  no  necessity  can  exist  for  the 
creation  of  any  fund  for  their  payment,  and  the  claimant  can  have 
no  such  right  to  it  as  will  authorize  him  to  require  the  authorities 
to  raise  it. 

The  proceeding  taken  in  this  case  forms  no  exception  to  this 
principle.  For  if  the  relator  has  no  debt  which  can  lawfully  be 
paid  out  of  the  fund  proposed  to  be  created,  it  manifestly  has  no 
right  to  require  the  authorities  proceeded  against  to  take  any 
measures  for  the  purpose  of  raising  it  A  mere  possibility  that  it 
may  be  able  to  establish  the  existence  of  a  demand  of  that  nature 
cannot  be  sufficient  for  that  purpose.  If  it  should  be,  then  it  is 
very  clear  that  the  fiscal  authorities  may  be  required  and  compelled 
to  create  funds,  by  both  taxation  and  loans,  which  may  never  be 
required  for  expenditure.  That  is  an  obligation,  which  should  be 
very  clearly  shown  to  be  created,  before  courts  of  justice  can  prop- 
erly be  justified  in  maintaining  it ;  and  the  act  authorizing  the  fund 
to  be  created  in  this  instance  has  not  done  that.  It  has  simply 
provided  that  certain  specified  debts  shall  be  paid,  and  authorized 
a  fund  to  be  created  by  a  sale  of  bonds  to  an  amount  not  exceeding 
eight  and  one-half  millions  of  dollars  for  their  payment. 

The  object  of  the  law  very  plainly  was  to  provide  the  means  for 
paying  certain  debts  (and  they  are  specially  described),  and,  in 
addition  to  that,  to  pay  from  the  fund  all  moneys  advanced  by 
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banks^  insarance  and  trust  companies^  ptioT  to  the  Slst  of 
December,  1871,  '^  to  or  for  the  use  of  any  of  the  departments  or 
commissions  of  the  city  and  county  of  New  Yorf  Laws  1872, 
chap.  9,  §  2.  And  to  provide  for  such  payment,  it  is  provided 
that  bonds  shall  be  issued  and  sold. 

Before  that  can  be^telligently  done,  the  debts  themselves  must 
be  known.  For  no  greater  fund  was  authorized  than  should  be 
required  for  their  payment,  and  that  can  only  be  ascertained  when 
the  debts  themselves  have  been  established. 

As  fast  as  that  may  be  done  the  fund  can  consistently  and  properly 
be  created,  until  a  sufficient  amount  has  been  realized  to  pay  all  the 
debts  provided  for  by  the  act.  But  the  authorities  to  whom  the 
duty  of  raising  the  fund  has  been  committed  cannot  be  required 
to  proceed  more  rapidly  than  that  If  they  did  they  might  create 
a  fund  not  required  for  the  uses  specified  by  the  law,  and  that  no 
authority  has  been  provided  for  doing.  In  fact,  it  would  involve 
an  excess  of  authority  beyond  that  provided  for. 

Without  a  debt  being  due  to  the  relator  of  the  description  given 
in  the  law,  the  board  had  no  right  to  provide  for  the  issuing  of 
bonds  on  its  account,  and  the  relator  itself  had  no  interest  in 
the  act  being  done.  To  maintain  its  proceeding  and  set  the  board 
in  motion,  the  fact  must  first  be  made  to  appear  that  a  debt  is  owing 
to  the  relator  which  it  may  lawfully  require  to  be  paid  out  of  the 
proceeds  of  the  bonds  to  be  sold,  and  that  must  be  done  in  the 
manner  provided  for  the  purpose'' of  trying  and  settling  disputed 
controversies  of  fact  in  legal  actions. 

A  conceded  claim  audited  and  allowed  by  the  proper  authorities 
would  be  sufficient  to  entitle  the  relator  to  require  that  the  fund 
for  its  payment  should  be  raised.  But  a  controverted  demand  can 
justify  no  proceeding  of  that  kind.  And  as  the  validity  of  the 
relator's  demand  has  been  denied,  the  issue  existing  concerning  it 
must  first  be  settled  in  its  favor  before  it  can  insist  that  measures 
shall  be  taken  to  provide  means  for  its  payment. 

The  application  made  in  this  case  was  for  a  peremptory  writ  of 
mandamus  directing  the  bonds  to  be  issued  for  the  purpose  of  rais- 
ing those  means.  But  as  no  debt  appeared  to  exist  to  be  paid  by 
them,  the  application  could  not  properly  be  allowed  to  succeed. 

To  warrant  its  success  the  debt  should  have  previously  been 
established.  That  could  not  be  done  in  the  hearing  and  determina- 
tion of  the  motion  made,  for  the  law  has  prescribed  an  entirely 
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different  course  for  the  settlement  of  disputed  matters  of  fact  in 
proceeding  by  way  of  mandamus.  And  that  is  by  forming  what  are 
denominated  issues  of  fact  formed  by  written  pleadings,  and  trying 
the  same  by  jury  in  all  cases  where  the  existence  of  a  long  account 
may  not  require  the  case  to  be  referred.  That  mode  of  proceeding 
has  been  declared  by  statute  (2  B.  S.  586,  §  56),  and  since  then  it  has 
been  sanctioned  by  a  constitutional  proTision.  Gonstu  of  1846,  art 
1,  §  2.  See  also  cases  cited  in  People  y.  Oreen,  ante,  p.  376,  decided 
at  this  term. 

A  controversy  of  this  character  appeared  concerning  the  relator's 
demand  from  the  papers  produced  upon  ihe  hearing  of  the  applica- 
tion. For  although  the  affidavits  produced  in  its  own  behalf  tended 
decidedly  to  show  the  existence  of  a  debt  the  statute  provided  should 
be  paid  out  of  the  proceeds  of  the  bonds,  they  were  as  positively 
denied  by  those  on  which  the  motion  wafi  resisted.  Norton  posi- 
tively stated  that  the  moneys  claimed  to  have  been  advanced  by  the 
relator  to  the  court-house  commissioners  were  advanced  to  IngersoU 
and  not  to  them,  and  that  he  was  never  authorized  to  borrow  the 
money  on  their  account  for  their  use.  He  stated  further  that  Pal- 
mer, the  president  of  the  bank,  informed  him  that  the  advances 
were  to  IngersoU,  and  he  wished  tiie  certificate  which  they  finally 
signed  as  an  acknowledgment  that  they  were  made  to  the  commis- 
sioners. 

Taintor,  who  swears  that  he  endeavored  to  discov^  by  an  investi- 
gation whether  the  relator's  claim  was  just,  states  that  he  was  frus- 
trated in  his  efforts  to  do  so  by  the  relator's  officers  so  far  as  the 
examination  of  the  books  of  the  bank  were  required  for  the  purpose* 
He  was  in  the  finance  department  and  directed  to  examine  the  facts 
upon  which  the  relator  predicated  its  claim.  And  after  doing  so  as 
far  as  he  was  permitted  to,  he  reached  the  conclusion  positively 
asserted  in  the  affidavit  made  by  him.  And  that  was  as  he  had 
expressed  it,  ^^That  the  sums  set  forth  in  the  affidavit  of  Mr. 
Palmer,  the  president  of  the  bank,  alleged  to  have  been  advanced 
to  the  county  or  to  the  court-house  commissioners,  were  not  ad- 
vanced or  paid  by  said  bank  to  said  county  or  to  said  court-house 
commissioners,  but  were  paid  to  said  IngersoU,  a  director  of  said 
bank,  at  the-  request  or  on  the  instigation  of  himself  and  his  co- 
directors,  OonnoUy,  Tweed  and  others,  weU  knowing  that  the  same 
were  not  to  be  used  for  the  completion  of  said  court-house,  and 
there  is  not  now,  nor  has  there  at  any  time,  been  justly  due  and 
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owing  to  said  bank  by  said  county  on  account  of  said  alleged 
advances,  the  sum  of  $256,415,589  or  any  part  thereof 

In  addition  to  that,  the  comptroller  swore  that  he  had  made  an 
inyestlgation  concerning  certain  claims,  and  ^^  from  the  examina- 
tion so  made  I  was  satisfied  no  yaUd  claim  exists  on  the  part  of  the 
lelator  against  the  county/' 

The  persons  making  these  affidavits  may  in  the  end  prove  to  be 
mistaken  in  their  conclusions  and  statements  concerning  the  claim 
made  by  the  relator.  But  if  they  are,  that  cannot  be  lawfully 
determined  in  this  proceeding.  For  that  investigation  another 
mode  has  been  prescribed  which  this  court  is  not  at  liberty  to  dis- 
regard. 

The  papers  produced  upon  the  hearing  were  evidently  prepared 
under  the  conviction  that  the  success  of  the  application  depended 
upon  the  relator's  ability  to  establish  as  a  fact  that  a  debt  was  due 
to  it  of  the  description  which  the  act  provided  should  be  paid. 

That  it  has  failed  to  do,  for  by  the  affidavits  controverting  it  the 
existence  of  it  is  the  plain  subject  of  a  well-founded  controversy. 
That  must  be  judicially  settled  before  it  can  be  consistently  con- 
cluded that  the  relator  has  such  a  demand  as  will  entitle  it  to  have 
bonds  ordered  to  be  issued  and  sold  for  the  purpose  of  providing  a 
fun^  for  its  payment  It  has  not  been  done  and  it  cannot  be  done 
upon  the  affidavits  and  papers  before  this  court. 

The  order  appealed  from  should  be  reversed  with  $10  costs  be- 
sides disbursements,  and  an  order  should  be  entered  denying  the 
motion  made  for  a  writ  of  mandamus  with  $10  costs  of  opposing  it. 

Ordered  accordingly. 


Bedmokd  v.  Hoge. 


CorporaHan — JurisdietUm  —  token  eourti  of  this  State  hone  offarei(yn  eorporct- 
tion  —  ParUee — in  action  by  stockholder  against  eorporoHon — tehen  other 
stockholders  need  not  be  joined. 

In  an  action  by  certain  stockholders  and  directors  of  a  corporation  organized 
under  the  laws  of  Connecticut,  against  the  corporation  and  its  president,  and 
a  majority  of  its  directors,  it  appeared,  that  the  ai&irs  of  the  corporation  were 
being  wound  up  by  the  directors,  that  the  corporation  was  indebted  but  had 
an  amount  of  money  more  than  sufficient  to  pay  its  imlebtedness ;  that  the 
funds  thereof  were  in  the  hands  of  W.  EL  &  Co.,  and  another,  who  were 
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directora,  and  the  complaint  charged  that  W.  H.  &  Co.  were  insolyent,  and 
intended  to  leaye  this  State ;  that  proceedings  to  wind  np  the  corporation 
had  been  instituted  in  Connecticut,  and  a  receiver  appointed,  but  the  pro- 
ceedings were  discontinued  because  the  funds  were  detained  in  this  State, 
and  a  receiver  could  not  obtain  possession  of  them ;  that  the  plaintiffs  had 
endeavored  to  have  the  funds  of  the  corporation  applied  to  the  payment  of 
its  debts,  and  the  surplus  distributed  among  its  stockholders,  and  to  have 
the  funds  invested  in  government  stock,  subject  to  the  control  of,  all  the 
directors,  which  endeavors  were  resisted  by  the  other  directors,  and  the  com- 
plaint asked  that  a  receiver  be  appointed  to  take  possession  of  the  funds ; 
that  the  accounts  of  the  president  of  the  company  be  settled;  that  the 
indebtedness  of  the  corporation  be  paid,  and  the  surplus  be  distributed 
among  the  stockholders.  All  the  directors,  both  plaintiffs  and  defendants, 
were  residents  of  this  State. 
ffM,  that  it  was  unnecessary  that  all  the  stockholders  should  be  joined  as 
parties ;  that  the  fact  that  the  corporation  was  a  foreign  one  did  not  deprive 
the  court  of  jurisdiction  in  the  matter;  that  the  proceeding  was  not  one  to 
wind  up  a  foreign  corporation,  but  one  to  preserve  its  funds  and  apply  them 
in  accordance  with  the  proceedings  for  dissolution  in  the  home  state  of  the 
corporation,  and  the  court  would  not  be  deprived  of  jurisdiction,  the  direc- 
tors, both  plaintiffs  and  defendants  residing  here  and  the  property  being 
here,  and  the  Connecticut  courts  being  unable  to  obtain  possession  of  the 
property  of  the  corporation. 

Appbal  by  defendants^  William  Hoge  and  others,  from  an  order 
at  the  specisJ  term  appointing  a  receiver  of  the  money  and  funds  of 
the  defendants,  the  Enfield  Manufacturing  Company,  now  in  the 
hands  of  the  defendants,  William  Hoge  and  Oeorge  M.  Downs,  and 
their  said  firm  of  William  Hoge  &  Oo.,  and  directijag  them  to  pay 
over  to  said  receiver  $15,726  on  account  of  said  moneys,  etc. 

The  action  was  brought  by  William  Bedmond  and  another,  against 
the  defendants  above  named,  for  the  purposes  mentioned,  and  for 
other  relief.    The  facts  fully  appear  in  the  opinion. 

^John  K  Bumll,  for  appellant. 
Henry  NicoU,  for  respondents. 

Davis,  P.  J.  It  appears  in  this  case  that  the  defendant.  The 
Enfield  Manufacturing  Company,  is  a  corporation  created  under 
the  laws  of  the  State  of  Connecticut,  and  that  while  in  business  it 
carried  on  the  same  at  Enfield  in  that  State. 

At  a  meeting  of  the  stockholders,  on  the  29th  of  March,  1872,  it 
was  resolyed  that  the  %fEairs  of  the  corporation  should  be  wound 
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ap^  its  property  sold  and  its  debts  paid,  and  its  remaining  assets 
dirided  among  the  stockholders,  and  the  directors  were  directed 
and  authorized  to  carry  out  the  resolution  ;  that  the  property  of  the 
corporation  was  afterward  sold  by  the^  directors  except  about 
$25,000  in  yalue,  and  in  the  month  of  December,  1872,  the  sum  of 
$140,000  was  divided  ratably  among  the  stockholders;  that  an 
order  under  the  statute  of  Oonnecticut  was  obtained  from  the  supe- 
rior court  of  that  State,  limiting  the  time  for  creditors  to  present 
their  claims,  and  barring  all  claims  not  presented  before  the  10th 
day  of  August,  1872  ;  that  all  claims  were  so  presented  before  the 
10th  day  of  August,  1872 ;  that  the  unsettled  claims  do  not  now 
exceed  the  sum  of  $10,000;  that  since  the  month  of  December,  1872, 
the  whole  of  the  property  of  the  corporation,  with  a  small  excep- 
tion, has  been  converted  into  money,  and  that  the  proceeds  are  in 
the  hands  of  the  appellant,  William  L.  Hoge,  as  secretary  and 
treasurer,  and  Willi»n  Hoge  &  Go.,  as  depositaries. 

It  is  shown  also  that  the  plaintiffs  are  stockholders  to  the  amount 
of  two  thousand  shares  each ;  that  the  defendant  William  Hoge 
owns  over  eight  thousand  shares,  and  more  than  a  majority  of  the 
whole  stock  ;  that  the  defendants,  William  L.  Hoge  and  George  M. 
Downs  each  own  one  share  of  the  stock ;  that  William  Hoge  is 
president  of  the  company  ;  that  William  L,  Hoge  is  secretary  and 
treasurer ;  that  the  plaintiffs  and  defendants  are  the  directors  of 
the  company ;  that  defendant  Downs  is  copartner  of  William  Hoge, 
and  they  constitute  the  firm  of  William  Hoge  So  Go.,  in  whose 
hands  the  moneys  of  the  company  are  alleged  to  be. 

It  is  also  alleged  by  the  plaintiffs  that  the  moneys  of  the  corpo- 
ration have  been  used  in  the  business  of  William  Hoge  &  Go.,  that 
said  firm  have  suspended  payment,  and  are  insolvent,  and  are 
an  unsafe  depositary  of  trust  funds,  and  the  fact  that  they  have 
suspended  payment  and  have  procured  an  extension  for  the  pay- 
ment of  their  debts,  from  their  creditors,  is  admitted,  but  it 'is 
denied  that  they  are  insolvent,  and  it  is  also  denied  that  they  have 
used  the  moneys  in  their  business  otherwise  than  bankers  are  accus- 
tomed to  use  the  moneys  of  their  depositors.  The  plaintifb  also 
allege  that  at  a  meeting  of  the  directors  on  the  28th  of  May  last, 
at  which  were  present  the  plaintiffs  and  appellants,  a  resolution  was 
offered  by  one  of  the  plaintiffs,  requesting  an  immediate  distribution 
of  the  proceeds  of  the  property  of  the  corporation  amongst  the 
creditors,  after  deductii^g  so  much  as  migl#  be  necessary  to  cover 
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the  claims  against  the  company,  which  resolution  was  yoted  down 
by  the  appellants ;  that  another  resolution  reciting  that  '' whereas 
the  cash  funds  of  the  company  are  now  on  deposit  with  Messrs. 
William  Hoge  &  Co.,  in  this  city,  and  which  firm  is  In  an  embar- 
rassed state,  not  meeting  its  obligations,"  and  directing  that  the 
cash  funds  be  at  once  deposited  in  the  United  States  Trust  Com- 
pany, to  the  credit  of  the  company,  to  be  drawn  out  only  on  check 
signed  by  the  directors. 

This  also  was  Yoted  down  by  the  appellants.  It  is  also  alleged 
and  not  denied,  that  none  of  the  property  of  the  corporation  is 
now  in  the  State  of  Connecticut,  and  that  none  of  the  directors 
reside  in  that  State ;  that  the  affairs  of  the  corporation  have  been 
and  are  managed  in  the  city  of  New  York,  where  all  the  meetings 
of  the  directors  have  been  and  are  held. 

It  appears  also  in  the  papers,  that  in  September,  1872,  on  the 
petition  of  one  Coffin,  a  stockholder,  the  superior  court  of  Con- 
necticut appointed  Wm.  W.  Eaton  a  receiver  of  the  property  of  the 
company,  that  he  accepted  the  trust  and  filed  his  bond.  The  suit 
was  arranged  and  discontinued,  but  it  appears  from  the  report  of 
the  receiver  and  from  the  petition  and  from  the  order  discharging 
him,  that  '^  the  assets  of  said  company  were  detained  in  the  city  of 
New  York,"  and  that  the  receiver  "never  has  had  or  been  per- 
mitted to  have  possession  of  any  of  the  assets  of  said  corporation." 
And  it  is  averred  in  the  complaint  that  unless  plaintiffs  can  have 
relief  in  the  courts  of  the  State  of  New  York,  where  the  appel- 
lants reside,  they  will  be  without  remedy  against  them. 

The  relief  prayed,  for  is  that  a  receiver  of  the  company 
be  appointed  to  whom  the  said  William  Hoge,  George  M.  Dowiis, 
and  William  L.  Hoge,  shall  be  directed  to  assign  and  transfer  aU  the 
property  and  funds  of  the  corporation  in  their  hands,  or  in  the 
hands  of  William  Hoge  &  Co. ;  that  thea  coounts  of  William 
Hoge,  as  premdent  of  said  company,  be  settled  and  adjusted ; 
that  the  amount  of  unpaid  debts  of  the  coiporation  be  liquidated, 
and  that  the  remainder' be  distributed  amongst  the  stockholders  of 
the  corporation,  in  proportion  to  their  diares  of  stock. 

The  oafla  is  an  extraordinary  one,  and  certainly  oalls  for  the 
application  of  sonue  remedy,  it  it  be  in  the  power  of  the  court 
sitting  in  equity  to  grant  any..  It  ia  objected  by  the  appellants, 
first,  that  aUtfaestookholdentove  not: made,  parties  to  the  action, 
and  that  the  Siuit  is^noi  averred.to;be.  brought  on  behalf  of  aU  the 
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stockholders.  The  defendants  do  not  state  the  names^  or  resi- 
dences, of  the  other  stockholders^  but  simply  allege  that  there  are 
others. 

We  do  not  think  it  necessary  that  all  the  stockholders  should  be 
joined  as  parties.  And  if  it  be  material  that  the  plaintiff  should 
aver  that  the  suit  is  brought  on  behalf  of  themselves  and  all  other 
stockholders,  that  is  a  defect  that  may  be  easily  cured  by  a  formal 
amendment,  'the  relief  prayed  for  is  for  the  benefit  of  all  the 
stockholders,  and  the  rights  of  all  will  be  fully  protected,  if  the 
plaintiffs  shall  be  successful,  to  the  same  extent  bs  though  they 
were  actually  named  as  parties. 

It  is  objected,  secondly,  that  the  Enfield  company  is  a  foreign 
corporation,  and  that  this  court  has  acquired  no  jurisdiction  ovei 
it.  This  objection  is  based  upon  facts  asserted  by  counsel,  but 
which  nowhere  appear  in  the  papers.  It  is  said  that  the  corpora- 
tion has  not  appeared  in  the  action.  It  is  not  shown  by  the  papers 
whether  the  company  has  or  has  not  appeared  as  a  party.  It  cannot 
be  assumed  for  the  purpose  of  aiding  the  appellants  to  defeat  the 
proceedings  that  the  corporation  has  not  or  will  not  appear.  It  is 
certainly  for  its  interest  to  appear  for  the  protection  of  the  assets 
alleged  now  to  be  in  unsafe  hands,  and  since  its  depositaries  are 
shown  to  be  beyond  the  reach  of  the  Connecticut  courts,  the  fair 
assumption  is,  if  one  is  to  be  made  at  all,  that  the  corporation  has 
appeared  or  will  appear.  The  defendants,  however,  should  have 
shown  af&rmatively  the  fact  on  which  they  rely  and  then  it  would 
be  a  question  for  the  court  whether  the  power  of  absolute  control 
over  the  corporation  which  the  defendants  hold  as  its  president, 
secretary  and  treasurer,  and  as  a  majority  of  the  directors,  would 
not  be  so  apparent  that  the  court  would  consider  the  non-appear- 
ance of  the  corporation  in  the  suit,  as  a  matter  so  fully  within  their 
power,  and  if  available,  so  potent  as  an  instrument  of  injustice  to 
the  corporation  itself,  that  it  would  not  hear  the  appellants  assert 
it  as  a  defense  for  themselves. 

It  is  in  the  third  place  insisted  that  the  object  of  the  action  is  to 
wind  up  the  affairs  of  a  foreign  corporation,  and  distribute  its  property 
among  the  parties  entitled  to  it.  We  do  not  understand  the  object 
of  the  action  to  be  the  dissolution  and  winding  up  of  the  affairs  of 
the  Enfield  Manufacturing  Company.  The  corporation  seems 
already  to  have  been  practically  dissolved  and  terminated,  but  we 
must  assume  it  to  have  a  legal  vitality,  because  its  debts  are  not 
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fully  extinguished  and  its  assets  wholly  distributed.  The  object^ 
however,  of  this  action  is  to  reach  and  preserve  a  portion  of  its  assets 
which  are  beyond  the  jurisdiction  of  the  Connecticut  courts  and 
within  our  own,  and  are  in  the  hands  of  officers  of  the  corporation, 
who  cannot  be  sued  in  Connecticut,  and  who  have  power  to  pre- 
vent suit  by  the  corporation  itself  in  our  courts,  and  which  funds 
are  shown  by  other  officers  and  stockholders  to  be  in  a  precarious 
situation. 

The  complaint  does  not  ask  that  the  corporation  be  dissolved  by 
our  courts  ;  nor  that  its  affairs  be  wound  up ;  nor  that  its  general 
property  be  distributed.  Its  sole  aim  is  at  the  particular  fund, 
now  in  danger,  the  preservation  of  which  is  the  chief  object,  and 
its  payment  and  distribution  to  stockholders  are  secondary  and 
incidental  objects  of  the  action. 

The  papers  show,  on  both  sides,  that  the  corporation  is  in  the 
process  of  winding  up  its  own  affairs  according  to  the  law  of  Con- 
necticut, and  that  the  courts  of  that  State  have  been  invoked  and 
have  accordingly  made  orders  in  aid  of  that  process,  and  this  suit, 
in  one  point  of  view,  maybe  said  to  be  ancillary  to  that  proceeding. 
Yet  it  neither  controls  nor  terminates  it.  Judgment  complete  and 
final  in  this  case  will  not  terminate  the  corporate  existence  of  the 
Enfield  Manufacturing  Codipany ;  nor  in  any  wise  affect  the  con- 
trol which  the  laws  and  the  courts  of  Connecticut  have  over  such 
corporate  existence.  The  whole  scope  and  story  of  this  action 
may  be  stated  almost  in  a  sentence.  The  officers  who  have  com- 
plete control  of  a  foreign  corporation,  now  in  process  of  voluntary 
dissolution,  being  all  residents  of  this  ciiy,  and  having  in  their  pos- 
session here,  certain  funds  of  the  corporation,  which  their  own  insol- 
vency has  put  in  jeopardy,  and  neither  they  nor  the  funds  being 
amenable  to  the  jurisdiction  of  the  State  under  whose  laws  the  cor- 
poration was  created  and  exists,  refuse  to  make  application  of  such 
funds  to  the  payment  of  creditors  and  stockholders  in  conformity  to 
the  proceedings  for  dissolution  or  to  put  the  same  in  a  place  of 
safety.  They  possess,  being  all  the  executive  and  a  majority  of  the 
administrative  officers  of  the  corporation,  such  powers  of  control 
that  no  suit  can  be  commenced  by  the  corporation  itself,  to  protect 
the  fund.  Is  a  court  of  equity  of  this  State  powerless  at  the  suit 
of  a  minority  of  the  officers,  who  are  stockholders  and  personally 
interested  in  the  application  and  distribution  of  the  fund,  to 
appoint  a  receivership  of  the  particular  fund,  and  apply  it  first  to 
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the  payment  of  OFeditors  of  the  corporation^  and  secondly  to  dis- 
tribution among  the  stockholders  in  accordance  with  the  proceeding 
for  dissolution  in  the  home  state  of  the  corporation  ? 

We  haye  clearly  jurisdiction  of  the  persons  of  the  officers  in  this 
State.  We  have  jurisdiction  of  the  property^  because  it  is  within  our 
territory.  The  plaintifls  are  also  citizens  of  our  State  and  show 
themselves  to  be  remediless  both  in  Connecticut  and  in  the  federal 
courts.  We  are  not  prepared  to  say  until  some  higher  tribunal  shall 
admonish  us  to  the  contrary,  tiiat  this  court  has  not,  under  such 
circumstances,  power  to  interyene  so  far  as  relates  to  the  property 
actually  within  the  State. 

The  court  is  not  powerless  in  such  a  case  to  enforce  any  judg- 
ment it  may  render,  so  long  as  it  is  limited  to  the  particular  fund 
which  it  finds  here  and  takes  from  the  hands  of  persons  oyer  whom 
its  jurisdiction  is  complete,  and  puts  it  into  the  safe-keeping  of  its 
ewn  officers ;  and  we  are  aware  of  no  authority  which  denies  to  us 
jurisdiction  in  a  case  containing  all  the  elements  of  that  before  us. 
It  is  idle  to  answer  that  the  courts  of  Connecticut  haye  jurisdiction 
oyer  the  corporation;  for  such  jurisdiction,  so  far  as  it  affects  the 
questions  and  remedies  here,  is  futile. 

Its  impotenoy  was  illustrated  in  the  proceeding  commenced  in 
the  superior  court  in  which  Eaton  was  appointed  receiyer,  and  in 
which  he  was  forced  in  substance  to  re'^ort  that  all  the  assets  of 
the  corporation  were  detained  in  the  city  of  New  York,  and  that  he 
neyer  has  had  nor  been  permitted  to  haye  possession  of  any  of  the 
assets  of  the  said  corporation. 

A  receiyer  it  appointed  there  must  resort  to  our  courts  to  reach 
the  appellants  and  the  fund  in  their  hands,  by  an  action  similar  to 
the  present,  and  become  substantially  the  receiyer  of  this  court,  in 
order  to  acquire  possession  of  the  fund.  But  while  no  such  officer 
exists  in  Connecticut,  there  seems  to  us  no  sound  reason  why  the 
jurisdiction  of  this  court  may  not  be  invoked,  to  preserve  a  fund 
now  in  the  hands  of  persons  in  our  jurisdiction  and  in  danger  of 
being  lost  by  their  insolvency  or  improper  use. 

The  order  should  be  affirmed  with  $10  costs,  besides  disburse- 
ments* 

OrihrafimiBd. 


I 
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Mesohai^s'  National  Bank  of  Nibw  Yobk  y.  Supebyisobs  op 

New  Yobk, 

York  not  licMefor  dty  tax — board  qf  superviion  of  county  not  agent  of  State 
in  eoUectian  of  tax  ^  StattUory  eonetruetion  —  Lowe  18$8,  chap*  108. 

In  1883  there  was  levied  and  collected  from  the  Merchants'  Bank  In  the  citj 
of  New  York  certain  illegal  taxes,  part  for  the  parpoees  of  the  city,  part  for 
those  of  .the  coanty  and  part  to  pay  the  State  tax.  By  the  prorlsions  of  the 
statute,  the  assessment  rolls  of  the  varioas  taxes  imposed  in  New  York  county 
and  city  are  sent  by  the  board  of  fluperriBora.with  warrants  attached,  to  enforce 
their  payment  to  the  receiver  of  taxes,  and  the  moneys  collected  by  him  are 
paid  to  the  city  chamberlain,  who  is  also  the  county  treasurer.  By  Laws 
1888,  chap.  108,  authority  was  given  to  raise  in  the  New  York  county  tax  levy 
such  amounts  as  might  be  necessary  to  supply  any  defidenoy  in  the  product 
of  the  taxes  of  1862,  resulting  from  an  assessment  of  illegal  taxes  for  city  and 
county  purposes.  Held,  in  an  action  against  the  board  of  supervisors  of  said 
county  to  recover  the  amount  paid  by  plaintiff  for  such  taxes,  that  the 
defendant  was  liable  for  the  amount  of  the  tax  imposed  and  collected  for 
State  and  county  purposes,  but  was  not  liable  for  the  amount  of  the  tax 
received  by  the  city,  and  that  the  act  of  1868  mentioned  did  not  render 
defendant  so  liable. 

The  State  tax  is  a  contribution  made  by  the  county  toward  the  expenses 
of  the  State  government ;  a  debt  due  from  the  county  to  the  State,  and  the 
board  of  supervisors  are  not,  in  reference  to  its  imposition  and  collection^ 
the  agents  of  the  State  government  in  any  respect. 
• 

MonoN  for  a  new  trial  after  a  yerdict  directed  by  the  court 
subject  to  ezceptionfl  ordered  to  be  heard  in  the  first  instance  at 
the  general  term. 

The  action  was  bronght  by  the  Merchants'  National  Bank  of 
the  city  of  New  York  against  the  board  of  supervisors  of  the  county 
of  New  York,  to  recover  for  taxes  illegally  assessed  and  collected. 
The  circumstances  were  as  follows: 

In  March,  1862,  the  commissioners  of  taxes  assessed  the  yalue  of 
the  capital  stock  of  the  plaintijS  liable  to  taxation,  in  the  manner 
provided  by  law,  at  the  sum  of  12,561,500,  in  whidi  amount  was 
included  the  sum  of  $1,701,000  of  the  capital  stock  of  said  bank 
which  was  then  inyested  in  bonds,  stock  and  obligations  of  the 
United  States.  During  the  time  that  the  assessmrat  rolls  for  the 
year  1862  were  open  for  inspection  and  review,  and  before  they 
were  deliyered  to  the  supervisors  of  the  ooonty  of  New  York,  the- 
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plaintiff  applied  to  have  the  same  corrected  by  striking  therefrom 
the  said  snm  of  11^701^000  which  was  so  inyested  in  bonds  of  the 
United  States.  The  commissioners  refused  such  application  and 
duly  confirmed  the  assessment^  and  afterward  the  taxes  for  the 
year  1862  were  imposed  by  the  supervisors  of  the  county  of  New 
York,  in  accordance  with  said  assessment.  In  June,  1862,  the 
plaintiff  sued  a  writ  of  certiorari  out  of  this  court,  directed  to  the 
commissioners  of  taxes  and  assessments,  commanding  them  to 
certify  thdr  assessment  to  said  court,  and  thereupon  such  proceed- 
ings were  had  that  afterward  the  Oourt  of  Appeals  adjudged  that 
the  said  assessment  against  the  plaintiff  should  be  corrected  by 
deducting  therefrom  the  amount  of  the  capital  of  said  bank 
inyested  in  bonds  of  the  United  States,  and  on  the  5th  day 
of  February,  1864,  this  court,  upon  the  remtttitur  from  the  Court 
of  Appeals,  adjudged  that  said  assessment  should  be  so  corrected. 
Prior  to  the  last-named  date,  on  the  29th  day  of  November,  1862, 
while  the  proceedings  on  said  certiorari  were  pending,  the  plaintiff 
was  compelled  to  and  did  pay  the  tax  imposed  as  aforesaid  to  the 
receiver  of  taxes,  and  the  same  was  afterward  paid  over  by  him  to 
the  chamberlain  of  the  city  of  New  York,  who  is  by  law  the  treasurer 
and  depositary  of  the  county  of  New  York.  The  amount  of  the 
tax  imposed  upon  the  said  $1,701,000  so  invested  in  United  States 
bonds  and  securities  was  $29,502.14,  of  which  sum  the  amount 
levied  for  city  purposes  was  $15,221.38,  for  county  purposes 
$7,492.71,  of  which  $5,207.89  were  collected  for  police  purposes; 
and  for  State  purposes  $6,788.05.  Upon  proof  of  the  foregoing 
facts,  the  plaintiff  asked  the  court  to  direct  a  verdict  against  the 
defendants  for  the  entire  amount  of  $29,502.14,  with  interest  from 
the  29th  day  of  November,  1862,  which  was  refused,  and  the  plain- 
tiff's counsel  excepted. 

The  court  instructed  the  jury  that  the  plaintiff  was  entitled  to 
recover  the  sum  levied  for  county  purposes  to  wit,  $7,492.71,  and 
the  sum  levied  for  State  purposes,  to  wit,  $6,788.05,  with  interest 
on  the  aggregate  amount  of  the  two  last-named  sums  from  the  29th 
day  of  November,  1862,  amounting  to  the  sum  of  $25,531.36,  to 
which  direction  the  defendants'  counsel  excepted. 

Defendants'  counsel  requested  the  court  to  instruct  the  jury  that 
the  plaintiff  was  not  entitled  to  recover  any  part  of  the  sum  levied 
for  State  purposes,  which  the  court  refused,  and  to  such  refusal  tho 
defendants'  counsel  excepted. 
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John  E,  BurriU,  for  plaintiff. 

K  Delafield  Smith  and  David  J.  Dean,  for  defendants. 

Brady,  J.  The  predecessor  of  the  plaintiff,  the  Merchants' 
Bank  of  the  city  of  New  York,  was  obliged  to  pay  $29,602.14, 
that  being  the  amount  of  the  tax  imposed  for  the  year  1862  upon 
•1,701,000  of  its  capital,  which  was  invested  in  government  securi- 
ties, and  therefore  not  subject  to  taxation.  The  impost  was  declared 
to  be  illegal  by  the  Court  of  Appeals. 

It  appears  tiiat  115,221.38  was  levied  and  collected  for  the  pur- 
poses of  the  city;  $7,492.71  for  the  county,  and  $6,788.05  to  pay 
the  tax  due  to  the  State. 

Upon  the  trial  the  court  rulei  that  the  plaintiff  was  entitled  to 
recover  against  the  defendants  the  portions  respectively  collected  for 
county  and  State  purposes  only,  and  a  verdict  was  accordingly  ren- 
dered. It  was  conceded  that  the  defendants  were  liable  for  the 
amount  collected  for  the  purposes  of  the  county,  but  not  otherwise. 
Exceptions  were  taken  to  the  rulings,  as  follows:  By  the  plaintiff, 
to  the  exclusion  of  the  portion  assigned  to  the  city;  and  by  the 
defendant,  to  the  allowance  of  the  portion  allotted  to  the  State; 
and  all  were  directed  to  be  heard  in  the  first  instance,  at  the  general 
term.  The  questions  to  be  considered  are  presented  by  these  excep- 
tions. 

The  expenses  of  the  State  government  are  provided  for  annually 
by  an  act  of  the  legislature,  which  declares  the  rate  of  taxation  upon 
all  the  real  and  personal  property  of  each  county.  The  mode  of 
ascertaining  the  amount  of  such  estate  taxable,  is  by  State  assessors 
who  make  the  valuations  and  submit  them  to  the  board  of  equali- 
zation, whose  duty  it  is  to  determine  the  amount  of  the  assessment 
of  such  estate  on  which  the  tax  shall  be  levied.  The  result  is  com- 
municated to  the  board  of  supervisors  of  the  several  counties  by  a 
circular  from  the  comptroller,  which  also  declares  the  amount  of 
tax  to  bo  levied  for  the  State  from  each  county.  Laws  of  1859, 
chap.  312. 

The  legislature  also  annually  enact  a  bill  authorizing  what  is 
called  the  county  tax  levy  for  the  county  of  New  York,  and  another 
called  the  city  tax  levy,  and  by  which  the  supervisors  of  this 
county  are  authorized  and  required  to  raise  by  tax  on  property  sub- 
ject to  taxation  the  sums  named,  in  addition  to  the  several  sump 
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required  to  be  levied  by  special  laws^  which  necessarily  includes  the 
sum  to  be  paid  to  the  State. 

These  enactments  generally  contain  a  clause  or  section  (see  Laws 
of  1861,  chap.  293,  §  6)  making  it  the  duty  of  the  board  of  supervis- 
ors of  this  county  to  include  in  the  amount  to  be  raised  three  per 
cent  on  the  aggregate  amount,  to  provide  for  deficiencies  in  the 
actual  product  of  the  tax,  but  it  was  omitted  in  the  tax  levies  of 
1862. 

The  board  of  supervisors,  under  and  by  virtue  of  these  acts, 
ordain  that  there  shall  be  imposed  upon  the  estates,  real  and  per- 
sonal, subject  to  taxation,  an  aggregate  sum,  presenting  as  well  a 
specification  of  the  items  of  which  it  is  composed. 

The  taxable  property  of  this  city  and  county  is  assessed  by  depuiy 
tax  commissioners,  who,  under  the  ^^ction  of  the  commissioners 
of  taxes  and  assessments,  assess  the  taxable  property  in  the  districts 
assigned  them,  and  the  result  is  set  forth  in  detail  in  ^'The  annual 
record  of  the  assessed  valuation  of  real  and  personal  estate. '' 
Laws  of  1859,  chap.  302.  The  assessment  rolls  are  delivered  to  the 
supervisors,  and  by  them,  when  corrected,  are  sent  to  the  receiver 
of  taxes  with  warrants  attached  to  enforce  the  payment  of  the 
sums  imposed.  Laws  of  1843,  chap.  230,  art.  2,  §  1.  The  moneys 
collected  are  paid  to  the  city  chamberlain  (Laws  of  1843,  supra,  art. 
1>  §  3),  who  is  also  the  county  treasurer.      1  B.  S.  (4th  ed.)  686. 

It  will  thus  be  perceived  that  the  money  paid  in  discharge  of 
taxes,  whether  for  city,  county,  or  State  purposes,  passes  through 
the  receiver  to  th^  chamberlain,  who  represents  the  city  and  county 
by  holding  the  funds  of  both. 

The  amount  of  the  tax  due  to  the  State  must  from  the  annual 
returns  made  to  him  of  the  valuations  of  real  and  personal  estate 
be  charged  by  the  comptroller  against  each  county  treasurer  who 
shall  be  prosecuted  by  the  attorney-general,  if  he  refuse  or  neglect 
to  pay  it.  Law«  of  1865,  chap.  427,  gg  8-12.  The  object  of  the 
proceedings  before  the  board  of  equalization  is  to  determine  fairly, 
the  contribution  which  each  county  shall  make  to,  or  the  quota  it 
shall  pay  toward  the  expenses  of  the  government  of  which  it 
is  a  part,  according  to  the  value  of  its  estates,  real  and  personal, 
while  those  in  reference  to  the  taxes  for  the  city  and  county  of 
New  York,  by  the  board  of  supervisors  are  to  seMe  fairly  and 
equally  the  amount  which  individual  owners^  or  the.  property  of 
persona  andooiporatiojis  sub jeot  to  taxation^  diall.  pay  toward  the- 
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expenses  of  the  city  government,  and  of  discharging  obligations 
imposed  upon  the  city  or  county  by  special  laws. 

The  contribution,  if  it  may  be  so  called,  to  the  expenses  of  the 
State  goYemment,  is  in  fact  the  discharge  of  a  debt  due  from  the 
county,  an  obligation  assumed  by  its  relation  to  the  government  for 
the  protection  afforded  it  and  the  advantages  enjoyed.  It  is  charged 
at  once  to  the  county  treasurer,  and  its  payment  may  be  enforced 
by  action.  The  board  of  supervisors  are  not,  in  reference  to  it,  the 
agents  or  representatives  of  the  States  in  any  aspect. 

The  State  declares  the  sum  which  must  be  paid  according  to  the 
system  adopted  for  ascertaining  it,  and  becomes  a  creditor,  but  it 
furnishes  the  means  to  each  county  for  collecting  the  amount  of  its 
indebtedness  thus  established,  out  of  property  within  its  own 
boundaries,  by  acts  of  the  legislature  authorizing  an  impost  for  that 
purpose.  These  acts  provide  as  we  have  seen  for  the  manner  of 
determining  the  property  taxable,  statements  of  which  contained  in 
the  assessment  rolls  are  transmitted  to  the  Board  of  Supervisors, 
who  supervise  and  correct  them.  The  direct  assessment  or  tax  is 
an  act  of  theirs,  and  not  of  the  State.  The  latter  creates  a  debt 
which  must  be  paid,  and  the  former,  by  authority  duly  conferred, 
proceed  to  raise  the  money  to  pay  it. 

If  error  be  made  by  the  Board  of  Supervisors,  the  consequences,  if 
any,  must  fall  upon  it,  and  not  upon  the  State.  The  State  tax  to 
be  paid  is  not  to  be  levied  of  any  specific  property,  but  of  that  of 
the  entire  county,  and  if  that  property  be  sufficient  for  the  purpose, 
as  it  must  be,  the  tax  must  be  paid.  It  would  not  be  a  successful 
response  to  say  to  the  State,  that  by  reason  of  an  error  of  the  Board 
of  Supervisors  in  the  estimate  of  values  of  real  and  personal  estate, 
the  tax  had  not  been  collected. 

The  duty  to  pay  is  imperative.  For  these  reasons  it  seems  to  be 
wholly  immaterial  upon  the  question  of  the  defendants'  liability  to 
refund  a  tax  illegally  levied  and  collectei^  whether  it  was  in  part  a 
portion  of  the  tax  due  to  the  State  from  the  county  generally,  and 
particularly  when  it  appears  that  all  the  taxes  are  amalgamated  in 
the  hands  of  one  treasurer,  that  is  all  received  and  hel^  by  him, 
whether  of  the  city,  county  or  State. 

It  is  perhaps  inaccurate  to  say  ^^  of  the  State,"  otherwise  than  to 
designate  til>e  sum  to  be  paid  to  the  State.  The  taxes  collected  are 
those  of  1^  city  and  county,  with  the  existing  obligation  of  the 
latter  out  of  its  share  to  pay  to  the  State  the  debt  due.    This  view 
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has  been  substantially  declared  by  the  legislature  in  reference  to  the 
claim  herein  asserted,  for  we  find  in  the  county  tax  levy  of  1863 
(Laws  of  1863,  chap.  108)  authority  to  raise  ^^such  additional 
amount  of  money  as  may  be  necessary  to  supply  any  deficiency  in 
the  product  of  the  taxes  of,  and  for  the  year  1862,  which  were 
authorized  to  be  levied  for  city  and  county  purposes,  and  which  Tere 
based  on  assessments  which  the  Supreme  Oourt  of  the  United 
States  have  adjudged  and  declared  to  be  in  part  erroneous." 

The  judgment  of  the  Supreme  Oourt  referred  to  was  pronounced 
at  the  December  term,  1862,  in  the  case  of  Bank  of  Commerce 
V.  JV.  F.  CiYy,  2  Black.  620,  and  it  was  then  decided  that  the 
securities  of  the  United  States,  such  as  held  by  the  plaintiff,  were 
exempt  from  taxation. 

The  supervisors  were,  it  must  be  further  said,  by  the  act  of  the 
legislature,  just  mentioned,  made  the  quasi  trustees  of  the  fund  to 
supply  the  deficiencies,  that  is,  to  raise  a  sum  of  money  equivalent 
to  that  paid  to  the  city  and  county  as  a  substitute  therefor,  and 
which  would  necessarily  be  required  to  refund  to  the  persons  who 
had  paid  the  taxes  erroneously  and  illegally  imposed. 

Tke  provision  therefor,  it  will  be  perceived,  is  in  the  county,  and 
not  the  city  tax  levy,  and  was  designed  as  an  appropriation  to  the 
county  for  the  exigency  to  which  it  related.  It  was  therefore  the 
creation  of  a  fund  for  the  county,  and  the  county  treasurer  became 
under  that  act  and  the  several  laws  referred  to,  relating  to  taxes 
and  theirx  collection  and  deposit,  the  custodian  of  the  money  on 
behalf  of  the  county,  for  those  whom  it  might  concern.  That  this 
was  so,  is  evident  from  the  fact  that  the  county  had  already 
received  its  quota  of  the  whole  tax  which  was  levied  and  paid,  and 
which  included  the  erroneous  tax  under  consideration* 

The  tax  levied  was  not  therefore  deficient  in  point  of  fact.  It 
had  yielded,  so  far  as  we  are  advised,  the  sum  intended  to  be  raised, 
but  would  be  so  if  the  city  and  county  were  obliged  to  refund  in 
consequence  of  the  decision  of  the  Supreme  Court  of  the  United 
States  hereinbefore  mentioned.  Hence  the  act  putting  the  county 
in  a  fini^cial  position  to  answer  these  demands.  This  seems  to  be 
a  fair  and  just  interpretation  of  the  act 

It  has,  however,  even  a  bi^ader  signification  and  effect,  than  to 
provide  for  the  obligation  of  the  county,  arising  upon  the  facts 
disclosed.  The  city,  as  well  as  the  county,  had  received  its  quota 
of  the  general  tax,  and  nothing  was  due  to  it.     There  was  no 
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deficiency  as  before  suggested^  and  the  provisions  of  the  act  men- 
tioned rendered  it  impossible  that  there  should  be.  The  obligation 
of  the  city  was  transferred  by  it  to  the  supervisors,  who  were 
invested  with  the  power  of  raising  the  money  to  meet,  and  there- 
fore charged  with  the  duty  of  paying  back  pr  refunding  the  illegal 
taxes  paid. 

The  necessity  of  separate  actions  was  thus  avoided,  and  the  whole 
subject  placed  under  their  control  for  adjustment.  For  these  rea- 
sons we  think  the  court  erred  in  ruling  that  the  quota  paid  to  the 
city  was  not  a  vaUd  claim  against  the  defendants,  but  was  right  in 
declaring  them  responsible  for  the  quota  paid  the  county,  and  out 
of  which  it  was  recjuired  io  pay  the  sum  due  to  the  State.  It  is 
not  necessary  to  discuss  the  effect  of  the  cases  cited .  by  the  defend- 
ants' counsel.  The  statute  of  1863,  supray  presents  an  entirely 
different  question  from  any  of  those  disposed  of  in  the  cases  men- 
tioned, because  the  effect  of  it  as  shown  is  to  provide  a  fund  for 
the  payment  of  the  taxes  illegally  levied  and  collected. 

The  court  below  was  doubtless  controlled  by  the  case  of  Bank  of 
Commonwealth  v.  Mayor  of  New  York,  43  N.  Y.  184,  in  which  it 
was  held,  that  the  tax  imposed  having  been  annulled  and  declared 
invalid,  the  city  was  responsible  for  the  portion  received  by  it,  but 
not  for  the  quota  paid  to  the  county.  The  statute  of  1863,  supra, 
was  not  referred  to  on  the  argument  of  this  appeal,  and  it  may  be 
that  the  attention  of  the  presiding  justice  was  not  called  to  it. 

Whether  the  defendants  would  be  responsible  for  the  quota  paid 
the  city  in  the  absence  of  that  statute,  it  is  not  necessary  to  declare. 
If  this  were  an  action  against  the  city  to  recover  such  sum,  this 
court  might  sustain  it,  upon  the  theory  that  the  city's  indemnity 
was  provided  for  by  the  act  of  1863,  and  leave  the  city  to  secure  it. 
However  that  may  be,  it  is  clear  that  the  object  of  that  act  was  to 
provide  a  fund  to  be  applied  to  the  payment  of  claims  founded  upon 
the  illegal  levy  and  collection  of  the  taxes  of  1862,  a  levy  acknowl- 
edged by  the  legislature  to  have  been  improper.  It  was  money 
had  and  received  by  the  couniy  for  the  benefit  of  the  owners  of 
such  demands.  Neither  the  city  nor  the  county  had  any  claim 
upon  it  for  aught  that  appears.  Neither  had  refunded  any  of  the 
tax  received,  and  both  had  been  paid  in  full.  The  liability  of  the 
defendants  in  an  action  like  this  seems  to  be  settled  by  the  case  of 
Neuman  v.  Supervisors  of  Livingston,  45  N.  T.  676,  assuming 
them  to  have  received  the  money  of  the  plaintiffs  wrongfully.    It 
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is  true  that  they  paid  out  certain  portions  of  it^  but  they  were 
invested  with  power^  and  it  became  their  duty  to  re-imburse  them- 
selves, and  in  that  way  to  prepare  for  the  demand.  This  authority 
is  equivalent  to  a  receipt  of  the  money,  and  the  fund  should  be 
applied  in  the  first  instance  to  the  payment  of  the  claims  for  which 
it  was  intended.  In  the  simple  forms  of  procedure  created  by  our 
Code,  circuity  of  action  should  be  avoided,  and  there  seems  to  be 
good  reasons  why  it  should  be  in  this  case. 
The  verdict  should  be  set  aside  and  a  new  trial  ordered. 

Danibls,  J.  The  conclusion  maintained  by  Mr.  Justice  Bbadt, 
that  the  plaintiff  was  lawfully  allowed  to  recover  a  verdict  for  the 
amount  of  the  tax  imposed  and  collected  for  State  and  county  pur- 
poses, is  fully  sustained  by  the  reasons  he  has  given  in  support  of 
it,  but  those  given  for  holding  the  county  liable  for  the  amount 
of  the  tax  received  by  the  city  are  not  so  controlling.  It  is  con- 
ceded that  no  such  liability  can  be  maintained  unless  it  has  been 
created  by  chapt^  108  of  ttie  Laws  of  1863.  And  that  concessioh 
was  necessarily  required  in  consequence  of  the  decision  made  in  the 
case  of  Bank  of  GommontaeaUh  v.  Mayor  of  New  York,  43  N.  T. 
184.  Whether  the  county  can  properly  be  rendered  liable  for  the 
amount  of  the  tax  received  by  the  city,  must  therefore  depend 
entirely  upon  the  provision  made  by  that  act. 

That  does  not  expressly  create  the  liability.  It  merely  provides 
that  the  said  supervisors  are  also  hereby  authorized  and  required  to 
order  and  cause  to  be  raised  in  the  manner  aforesaid,  such  addi- 
tional amount  of  money  as  may  be  necessary  to  supply  any  deficiency 
in  the  product  of  the  taxes  of  and  for  the  year  1862,  which  were 
authorized  to  be  levied  and  raised  for  city  and  county  purposes, 
and  which  were  based  upon  assessments  which  the  Supreme  Court  of 
the  United  States  have  adjudged  and  declared  to  be  in  part  erro- 
neous.    Laws  of  1863,  chap.  108. 

The  amount  authorized  to  be  imposed  and  raised  by  this  enact- 
ment is  by  its  terms  expressly  limited  to  any  deficiency  in  the  pro- 
duct of  the  taxes  of  and  for  the  year  1862,  in  consequence  of  the  adju- 
dication that  the  taxes  were  in  part  erroneous.  The  object  wa«  to 
supply  the  county  with  the  sum,  which  on  that  account  was  made 
deficient.  The  law  so  describes  and  declares  it.  It  was  not  pro- 
vided by  this  act  that  the  county  should  impose  and  collect 
additional  taxes   for  the  purpose  of  reimbursing  what   possibly 
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might  afterward  be  collected  from  the  city  on  account  of  the  tax 
being  in  part  erroneous,  nor  for  the  purpose  of  enabling  the  county 
to  pay  claimants  what  they  otherwise  might  possibly  recoTer  from 
thq  city. . 

The  theory  of  the  act  is  that  some  of  the  taxes  had  proved  inca- 
pable of  collection  because  they  had  been  declared  unlawful  by  the 
decision  which  was  mentioned.  In  that  way  a  deficiency  in  the 
county  funds  was  created,  and  that  it  was  the  object  of  the  act  to 
proyide  means  for  supplying.  It  was  not  to  create  a  fund  for  the 
payment  of  demands  which  might  afterward  be  made  because  taxes 
actually  reoewed  had  been  improperly  imposed,  but  only  to  sup« 
ply  any  deficiency  in  the  product  of  the  taxes  of  the  year  1862.  It 
did  not  provide  the  county  authorities  with  the  means  of  paying  sub- 
sequent demands  for  what  the  city  had  received  in  the  orderly  course 
of  other  statutory  provisions.  Aiid  it  is  not  to  be  supposed,  and  it 
certainly  was  not  shown,  that  any  amount  was  ever  levied  or  col- 
lected for  that  object.  For  that  reason  the  county  has  not  now, 
and  never  has  had,  in  its  treasury  that  part  of  the  tax  collected  of 
the  plaintifi!  and  paid  to  the  city,  nor  any  sum  whate7er  for  its 
reimbursement.  The  action,  in  substance  and  effect,  is  to  recover 
money  had  and  received  by  the  defendant  belonging  to  the  plaintiff. 
It  never  did  receive  that  paid  to  the  city,  and  never  has  been 
authorized  to  receive  any  for  the  purpose  of  paying  that  amount  to 
the  plaintiff. 

The  motion  for  a  new  trial  should  be  denied  and  judgment  ordered 
for  the  plaintiff  on  the  verdict,  with  costs. 

Davis,  P.  J.  I  concur  in  the  opinion  of  Mr.  Justice  Daniels.  It 
was  not  shown  that  the  money  authorized  to  be  collected  under  the 
act  of  1863  was  raised  or  came  into  the  hands  of  the  supervisors. 

Judgmerd  far  plaintiff. 

Vol.  V,  N.  T.  Kkp.  — 51 
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Evidence  —  uihen  opinions  not  admUnbU — exdvMon,  on  erosg-exanUnaUon,  of 
evidence  proper  on  direct — preeumpiion  in  favor  of  official  act — on  probate 
of  wiU — execution  of  vnU — toitneae  interested  in  eetabHuhing  tnU — of  genmne- 
neu  of  signature — of  particular  facts — admissions  —  Statutory  corutruction 
— 2B,8. 66,  §  57  r-  Undue  influence  — presumption  of —  WiU — testamentary 
capacity  — fraud  in  execution. 

With  the  exception  of  matters  of  seienoe,  art,  Bkill,  trade,  navigation,  value, 
and  other  similar  inquiries,  witnesses  are  confined  in  their  statements  to  the 
facts  observed  and  known  by  them,  as  distinguished  from  their  opinions 
and  conclusions.  Accordingly,  where  upon  the  proof  of  a  will  witnesses 
were  asked  what  construction  they  placed  upon-  certain  motions  of  the 
decedent,  and  the  meaning  of  certain  sounds  uttered  by  him,  hdd,  that 
the  testimony  was  inadmissible. 

Evidence  was  excluded  on  the  ground  that  it  could  not  properly  be  admitted 
on  cross-examination,  but  with  an  intimation  that  it  might  be  introduced  by 
the  parties  offering  it  as  a  part  of  their  own  case.  HM,  tluit  it  was  their 
own  fault  if  pertinent  evidence  was  excluded  under  such  ruling  and  they 
could  take  no  advantage  of  its  exclusion. 

Under  the  phraseology  of  2  B.  S.  66,  §  57,  the  presumption  is  in  favor  of  the 
accuracy  of  the  decree  of  the  surrogate  upon  proceedings  for  probate  of  a 
will ;  and  it  must  affirmatively  appear  that  it  was  inaccurately  made  in  order 
to  justify  its  reversal  and  the  direction  of  an  issue. 

Where  the  evidence  given  left  the  question  whether  a  will  was  subscril>ed 
by  the  decedent  alone  or  with  the  aid  of  some  one  In  a  state  of  uncertainty, 
and  no  evidence  was  given  that  the  decedent  requested  or  desired  any  other 
peison  to  subscribe  it  for  him,  or  to  ud  him  in  doing  it  himself ;  held,  that 
it  was  not  executed  in  conformity  to  what  'the  statute  requires. 

Where  a  witness  who  testified  upon  proceedings  upon  the  probate  of  a  will 
would  secure,  under  the  will,  the  supervision  and  control  of  the  decedent's 
property ;  held,  that  that,  of  itself,  was  sufficient  to  justify  a  close  scrutiny 
of  hifi  statements,  and  reasonably  induce  the  court,  before  which  his  evidence 
was  given,  to  reject  it  as  unreliable  if  it  was  deemed  too  improbable  for 
adoption. 

Instruments  containing  the  genuine  signature  of  the  decedent,  hdd,  admis 
sible  upon  the  question  of  the  genuineness  of  the  signature  to  the  will. 

Evidence,  that  the  decedent  upon  various  occasions,  when  addressed  by  wit- 
nesses, did  utter  vocal  sounds  of  an  unintelligible  character,  showing  that  he 
would  have  spoken  if  he  could,  hdd,  to  be,  in  the  nature  of  positive  proof, 
that  he  had  lost  the  power  of  speech. 

A  witness  testified  that  the  proponent  of  a  will  had  admitted  that  the  decedent 
had  made  a  will  carrying  out  certain  designs  the  decedent  was  shown  to 
have  had,  which  was  materially  different  from  the  will  proposed.    This  was 


*     JANUARY  TERM,  1875.  403 

BoUwagen  v.  Bollwagen. 

•  * 

not  contndieted  bj  the  proponent.  Seld,  that  the  surrogate  was  at  liberty 
to  accept  and  act  upon  the  admistflon  as  the  truth. 

Where  an  instrument  produced  for  probate,  showed  that  a  change  from  the 
intention  of  the  decedent  had  been  made,  and  it  appeared  that  at  the  time 
it  was  executed  the  testator  was  so  enfeebled  as  to  be  incapable  of  detecting 
the  change,  from  the  mere  reading  of  the  instrument  in  his  hearing,  which 
was  the  only  possible  means  he  had  for  information  on  the  subject ;  heid,  that 
no  matter  by  whose  agency  the  change  was  effected  it  was  a  fraud ;  and 
one  of  BO  material  a  character  as  to  exdude  the  instrument  from  probate. 

Where  it  appeared  that  the  wife  of  decedent  exercised  a  very  great  control 
over  his  actions ;  that  she  would  not  allow  his  children  by  a  former  wife, 
or  grandchildren,  to  be  with  him  in  has  last  sickness,  except  when  she  was 
present,  and  declined  to  have  them  sent  for  when  he  was  about  to  die ;  and 
a  will  which  changed  the  disposition  of  property  made  by  a  former  will 
wholly  for  the  benefit  of  his  wife,  was  proposed  for  probate  by  her,  which 
will  was  made  under  her  direction  and  procurement ;  held,  that  even  if  the 
decedent  comprehended  and  assented  to  the  changes  made,  the  presumption 
would  be  that  they  resulted  from  her  influence  unduly  and  improperly  exer 
dsed  over  him. 

Appeal  by  Magdalena  Rollwagen,  from  a  decree  of  the  surrogate's 
court  of  the  county  of  New  York,  denying  probate  of  instruments 
claimed  to  be  the  will  and  codicil  of  Frederick  Rollwagen,  deceased. 
1^8  facts  are  folly  set  forth  in  the  opinion. 

Amoux,  Ritch  &  Woodford^  for  appellant.  The  will  in  question 
was  duly  executed  according  to  the  requirements  of  the  Reyised 
Statutes  of  the  State  of  New  York.  First.  As  to  the  subscription 
of  the  will  by  the  testator.  Meehan  v.  Rmirke,  2  Bradl  385; 
Butter  y.  Benson,  1  Barb.  633 ;  Ross,  v.  Chester,  1  Hagg.  Ecc, 
227 ;  Reynolds  v.  Root,  62  Barb.  251 ;  Kelson  v.  McOiffert,  3 
Barb.  Ch.  158 ;  Jauncey  v.  Thorne,  2  id.  41 ;  Weir  v.  Fitzgerald, 
2  Bradf.  42.  Second.  As  to  the  acknowledgment  of  the  execu- 
tion of  the  wilL  Hunn  y.  Case,  1  Redf .  307 ;  Doe  y.  Roe,  2  Barb. 
202 ;  Barry  y.  Butlin,  1  Curt.  639 ;  Moore  y.  Moore,  2  Bradf. 
261 ;  Chaffee  y.  Baptist  Miss.  Con.,  10  Paige,  90 ;  SeamarCs  F.  Soc, 
y.  Hopper,  33  N.  Y.  633;  Vaughan  y.  Burford,  3  Bradf.  78;  Tuni- 
son  y.  Tunison,  4  id.  138 ;  Whitbeck  y.  Patterson,  10  Barb.  608 ; 
Boyd  y.  Cook,  3  Leigh,  32 ;  Barton  y.  Robins,  3  PhiUimore,  455, 
note  b ;  Brown  y.  De  Selding,  4  Sandf.  15  ;  Peck  y.  Cary,  27  N. 
Y.  9;  Newhouse  y.  Oodtoin,  17  Barb.  240;  Smith  y.  Smith,  2  Lans. 
266  ;  Martin  y.  Wotton,  1  Phill.  Ecc.  131;  Ross  y.  Chest&r,  1  Hagg. 
Ecc.  227;  Hunn  y.  Case,  1  Redf,  307;  Oilman  y.  Oilman,  id.  355; 
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Moore  y.  Moore,  %  Bradf.  261 ;  Hutohings  y.  Cochrane^  id.  299- 
301 ;  Vaughan  v.  Burfordy  8  ii  78;  Whitbeeh  v.  Patterson,  10 
Barb.  608 ;  Zate^  v.  Leiois,  11  ST.  Y.  220 ;  Coffln  y.  Cbj^n,  28 
id.  15 ;  Van  Hboser  y.  Van  Hooser,  1  Bedf.  870;  SeamanU  F,  Soc 
T.  Hopper,  83  N.  T.  683.  At  the  time  of  the  execution  of  the 
will  and  codicil,  the  testator  was  possessed  of  disposing  mind, 
0  memory  and  understanding,  and  was  competent  to  execute  a  yalid 
last  will  and  testament.  First.  As  respects  the  physical  condition  of 
tiae  testator.  Browne  y.  MoUieion,  8  Whart.  185;  Delafield  y.  Par- 
isih,  25  N.  Y.  88 ;  Van  Aht  y.  Hunter,  5  Johns.  Oh.  158  ;  WilliafM 
y.  Ooude,  1  Hagg.  Ecc.  581 ;  Thompson  y.  Quimbg,  2  Bradf .  487 
M* Daniels  Will,  2  J.  J.  Marsh.  331 ;  Irishy.  Smith,  8  S.  &  B.  573 
Tyson  y.  Tyson,  37  Md.  567 ;  Brown  y.  Torrey,  24  Barb.  583 
Harrison  y.  Bowan,  referred  to  in  2  Oreen's  Gh.  (N.  J.)  570 ;  Hail 
y.  HaU,  18  aa.  41 ;  Swinfen  y.  Swinf&n,  1  F.  &  F.  584 ;  AUm  r. 
Public  Adm'r,  1  Bradf.  381;  In  re  Geale,  3  Swabeyft  Tristram,  431; 
Browne  y.  Molliston,  8  Whart  131 ;  Van  Pelt  y.  Van  Pelt,  30 
Barb.  134 ;  Longchamp  y.  Fish,  5  Bos.  &  Pull.  415.  Second.  Ab 
to  the  mental  condition  of  the  testator,  in  general.  Stevenson 
y.  Stevenson,  33  Penn.  471 ;  Watson  y.  Donnelly,  28  Barb.  655 ;. 
Banks  y.  GoodfeOow,  39  L.  R,  5  Q.  B.  549 ;  Delafield  y.  Parish, 

25  N.  Y.  59 ;  Den  y.  Van  CUve,  2  South.  660 ;  Reynolds  y. 
Boot,  62  Barb.  251;  Williams  y.  Ooude,  1  Hagg.  Ecc.  581; 
Harrison  y.  Bowan,  supra;  McMasters  y.  £2air,  29  Penn.  305 ; 
Thompson  y.  Thompson,  21  Barb.  114;  Kempsey  y.  McOinniss,  21 
MicK.  141 ;  Xd0cA  y.  iv0M;A,  21  Penn.  St.  68;  Stewart  y.  Lispenard, 

26  Wend.  255;  Blanchard  y.  Nestle,  8  Denio,  87;  CZarit^  y.  Sawyer, 
2  N.  Y.  499 ;  Thompson  y,  QuimAy,  2  Bradf.  490;  Qartwright  y. 
Cartwright,  1  Phil.  90  ;  O'iVatV  y.  Murray,  4  Bradf.  311.  Ab  to 
his  memory.  (General  Acts.  VanAlst  y.  Hunter,  5  Johns.  Gh.  158; 
Brown  y.  Torrey,  24  Barb.  583 ;  Watson  y.  Donnelly,  28  id.  655 ; 
Z>^  y.  Fan  Ckve,  2  South.  660 ;  Reynolds  y.  jBoo^,  62  Barb. 
251;  Former  wills;  Maverick  y.  Reynolds,  2  Brad!  360.  As 
to  his  continuance  of  purpose,  and  as  to  executing  deeds  and 
contracts.  Harrison  y.  Rowan,  suprq;  Den  y.  Van  Clever  2 
South.  660 ;  Kempsey  y.  McOifiniss,  21  Mich.  141;  In  re  Forman, 
54  Barb.  295 ;  Allen  y.  Public  Adm'r,  1  Bradf.  381.  The  will 
and  codicil  in  question  truly  expressed  the  testator's  intention 
in  respect  to  the  disposition  of  his  property,  and  the  same  were 
neither  procured  through  undue  influence  or  any  other  unlawful 
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means.  As  to  the  necessity  of  a  new  will.  WiUiams  y.  Ooude, 
1  Hagg.  Eoc.  581.  As  to  fraud.  Kinne  y.  Johnson,  50  Barb. 
70 ;  SmdU  y.  SmaU,  4  Greenl.  223  ;  Tyler  y.  Gardiner,  35  N.  Y. 
610  ;  Parfiti  y.  Lawless,  21  Weekly  Bep.  200 ;  Tyson  y.  7i/«(?n,  37 
Md.  567;  JBadiey.  Simmon,  26  N.  Y.ll;  Jfot^nfotny.  Bennett,  1  Oox, 
355  ;  4  Bum's  Eoc  Law,  70  ;  MUhr  y.  MiUer,  8  Serg.  &  R  269  ; 
Browne  y.  MoUiston,  3  Whart  135.  As  to  the  eyidence  of  undue 
influence.  Ha/rrd  y.  Harrel,  1  Duy.  203 ;  Reynolds  y.  ^oo^,  62 
Barb.  251 ;  Zimmerman  y.  Zimmerman,  23  Penn.  St.  378 ;  Rem- 
sen  y.  Brinekerhoff,  26  Wend.  340 ;  Fan  Ouy sling  y.  Fan  iTi^r^n, 
85  N.  Y.  71 ;  Miller  y.  Miller,  3  Serg.  &  Bawle,  269 ;  Longehamp 
y.  i^A,  5  Bos.  ft  PulL  415 ;  Watson  y.  Donnelly,  28  Barb.  655  ; 
Ross  y.  Chester,  1  Hagg.  Ecc  227 ;  Bleeder  y.  Lynch,  1  Bradl 
471 ;  Poo?  y.  Pool,  33  AJa.  145 ;  Rabb  y.  Graham,  43  Ind.  9 ; 
Moritz  y.  Brough,  16  Serg.  ft  &  405  ;  Wilson  y.  ifbran,  3  Bradl 
185 ;  XeecA  y.  Leech,  4  Am.  Law  Jouma!,  N.  S.,  179 ;  /S^tioIJ  y. 
SmaXl,  4  Qreenl.  223  ;  Mountain  y.  Bennett,  1  Goz,  355  ;  JTinn^  y. 
Johnson,  60  Barb.  70 ;  Weir  y.  FUzgeraid,  2  Bradf .  67  ;  Bleecker  y. 
Lynch,  1  id.  471;  £f£(7y  y.  Ulrich,  8  Am.  241.  The  contents 
of  the  will  often  tend  to  proye,  in  connection  with  other  foots,  the 
existence  of  undue  influence.  Jackson  y.  Jackson,  39  N.  Y.  153  ; 
Leaycraft  y.  Simmons,  3  Bradf.  35  ;  Wilson  y.  Moran,  id.  180 ; 
TTi^A^man  y.  Stoddard,  id.  393  ;  Hutchingsr.  Cochrane,  2  id.  303 ; 
Clapp  y.  FuUerton,  34  N.  Y.  197  ;  Reynolds  y.  iioof,  62  Barb.  251 ; 
Rabb  y.  Graham,  43  Lid.  13 ;  Stevenson  y.  Stevenson,  33  Penn. 
472 ;  5anfe  y.  GoodfeUow,  39  L.  J.  R  237 ;  -4/fon  y.  Pub.  AdmW, 
1  Bradf.  386.  As  to  the  preparation  of  the  wilL  Van  Guysling  y. 
Van  Kuren,  35  N.  Y.  71 ;  Miller  y.  Miller,  3  Serg.  ft  B.  269 ; 
TTa^^on  y.  Donnelly,  28  Barb.  656 ;  Longehamp  y.  i^A,  5  Bos.  ft 
Pull.  415  ;  ^Montz  y.  JSrow^A,  16  Serg.  ft  R.  405. 

Henry  L.  Clinton,  George  F.  Langbein  and  Mdlcolm  Campbell,  for 
respondents. 

Dakiels,  J.  The  decedent  departed  this  life  at  the  city  of  New 
York  on  the  11th  of  October,  1873,  aged  about  sixty-six  years,  hay- 
ing accumulated  an  estate  yalued  at  from  flye  to  eight  hundred 
thousand  dollars. 

He  was  a  natiye  of  Alsace,  then  a  German  proyince  of  France,  and 
emigrated  to  this  country  in  1829.    He  was  thrice  married.    The 
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issue  of  the  first  marriage  was  three  sons  and  one  daughter.  The 
latter  died  before  her  f ather,  but  the  former,  together  with  her  seyen 
children,  survived  him.  These  sons  and  grandchildren  all  contest 
the  validity  of  the  instruments  propounded  as  the  will  and  codicil  of 
the  decedent.  He  was  last  married  to  the  appellant.  That  mar- 
riage was  solemnized  on  the  19th  of  September,  1871.  At  that  time 
he  had  become  considerably  shattered  and  enfeebled  in  his  health, 
which  continued  to  decline  until  the  time  of  his  decease. 

During  the  life  of  his  first  wife  and  for  a  portion  of  that  time  the 
appellant,  who  was  her  niece,  was  employed  as  a  domestic  servant 
in  the  family.  In  1869  she  again  entered  the  household  of  the 
decedent  in  the  same  capacity,  afterward  becoming  his  house- 
keeper and  finally  his  wife.  His  second  wife  survived  her  marriage 
only  about  one  year.  She  died  in  the  year  1867.  Shortly  after  his 
own  decease,  his  last  wife,  the  appellant,  gave  birth  to  a  daughter, 
claimed  by  her  to  be  the  issue  of  her  marriage  with  the  decedent. 

He  was  a  person  of  but  little  education,  having  simply  acquired 
the  ability  to  write  his  name  and  read  figures.  But  before  1860  he 
was  of  firm,  robust  health,  and  while  he  had  the  use  and  control  of 
his  mental  faculties  was  a  person  of  more  than  ordinary  natural 
sagacity  and  judgment.  During  his  life  he  drank  freely  and  was 
not  uncommonly  in  a  state  of  intoxication.  And  that  habit  of  in- 
dulging in  the  use  of  stimulants  continued  until  very  near  the 
time  of  his  decease. 

After  his  last  marriage  his  health  seems  to  have  declined  more 
rapidly  than  it  previously  had,  and  it  continued  to  do  so  without 
any  substantial  interruption  until  the  time  he  died.  Subsequent  to 
that  marriage,  but  at  what  particular  time  was  not  shown  upon 
the  hearing  in  the  surrogate's  court,  he  made  a  will  drawn  by  Mr. 
Bosenstein,  and  called  the  Bosenstein  will.  And  it  was  for  the 
purpose  of  effecting  certain  changes  in  the  disposition  which  that 
made  of  his  property,  and  in  the  designation  of  an  executor,  that 
the  will  in  controversy  was  drawn.  That  was  done  shortly  before 
the  17th  of  June,  1873,  when  it  was  claimed  to  have  been  executed 
by  the  decedent.  This  will  provided  that  his  wife  should  have 
his  dwelling  in  which  they  resided,  known  as  number  312  East 
Ninth  street,  in  the  city  of  New  York,  with  the  furniture,  carpets, 
beds,  glassware,  plate,  paintings  and  household  utensils  contained 
in  it,  and  one-third  of  his  personal  property.  And  in  addition  to 
that  it  provided  further  that  she  should  have  one-third  of  the  rents 
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of  his  real  estate  daring  her  natural  life^  payable  by  his  execntors 
in  monthly  payments.  These  devises  and  bequests  were  then  declared 
to  be  in  lieu  of  dower. 

The  residue  of  the  personal  estate  was  directed  to  be  divided 
into  four  parts^  one  for  each  of  his  three  sons  and  the  remaining 
fourth  for  his  daughters'  children^  to  be  invested  in  real  estate 
mortgages^  and  paid  over  to  them  as  they  attained  the  age  of  twenty- 
one  years.  And  a  similar  direction  was  given  concerning  the  resi- 
due of  the  real  estate,  each  son  to  receive  his  proportion  in  monthly 
payments,  and  the  share  of  the  grandchildren  to  be  invested  and 
paid  to  them  as  they  attained  the  age  of  twenty-one  years.  In  case 
either  child  or  gr^dchild  died  without  lawful  issue,  the  share  of 
the  deceased  person  was  directed  to  be  divided  between  the  survi- 
vors. The  real  estate  was  not  to  be  sold  until  the  youngest  gra;id- 
child  living  at  the  decease  of  the  decedent's  wife,  attained  the  age 
of  twenty-one  years.  And  the  fee  was  then  to  vest  in  the  issue  of 
his  own  children,  and  the  surviving  children  of  his  deceased 
daughter.  The  widow,  her  two  brothers,  Henry  and  George 
Herrmann  and  his  son  Frederic  BoUwagen  were  nominated  execu- 
trix and  executors  of  the  will.  And  power  was  conferred  upon 
Henry  Herrmann,  one  of  the  executors,  to  collect  the  rents  of  the 
real  estate,  and  after  paying  taxes,  water  rates,  assessments,  impairs 
and  three  per  cent  commissions  on  the  gross  amount  collected, 
to  deposit  the  balance  as  designated  by  a  majority  of  the  executors. 
These  are  the  substantial  provisions  contained  in  the  instrument 
propounded  as  the  decedent's  wiU.  But  they  were  so  far  changed 
by  what  was  claimed  to  have  been  a  codicil  executed  on  the  5th 
of  September,  1873,  as  to  give  the  widow  four  additional  houses 
and  lots  in  Avenue  A  in  the  city  of  N"ew  York,  and  to  provide  that 
after-bom  children  of  hers  should  share  equally  in  his  estate,  with 
those  specially  named  and  provided  for. 

In  the  course  of  the  hearing  before  the  surrogate's  court,  various 
questions  arose  concerning  the  admission  and  exclusion  of  evidence 
which,  it  is  urged  in  support  of  the  appeal  from  the  decree  made, 
were  erroneously  decided.  This  evidence  related  chiefly  to  the 
constructions  the  witnesses  mentioning  them  placed  on  motions 
made  by  and  sounds  proceeding  fi'om  the  decedent.  Statements  made 
that  he  *'  tried  to  talk."  ^^  He  made  the  same  movements  to  me,  that 
he  wanted  me  to  read  it;  he  made  signs  and  told  me  he  was  sick;  I 
knew  when  he  meant  yes;  he  raised  one  hand  and  gave  her  a  sign;  he 
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looked  to  her,  and  then  he  said  to  his  wife,  with  this  voice;  it  made 
him  put  a  smile  on  his  lips/'  and  others  of  a  similar  nature,  were 
stricken  out  of  the  testimony  because  they  consisted  of  the  expres- 
sion of  what  the  witnesses  stating  them  inferred  to  be  the  fact  from 
the  motions  and  sounds  made  by  the  decedent.    Witnesses  were 
also  asked  whether  Mr.  fioUwagen  indicated  assent  by  his  nod; 
whether  th^  witness  had  become  accustomed  to  the  motions  of  his 
mouth  and  his  tongue  so  as  to  be  able  to  understand  him;  whether 
he  knew  the  witness  inquired  of,  every  time  he  oame  to  see  him  in 
1871,  1872,  and  1873;  whether  he  knew  another  when  he  went  into 
the  room;  whether  he  shook  his  head  in  the  manner  people  gener- 
ally do  when  they  say  no;   whether  he  understood  at  the  time 
referred  to  aui.that  took  place;  whether  the  witness  knew  by  his 
rolling  his  head  k^d  moTing  his  eyes  that  he  wanted  something, 
and  other  inquiries  Q^  the  same  nature.     The  answers  to  these 
questions  were  excluded  1^^^®  court  because  they  would  necessarily 
embody  conclusions  from  facfeand  not  the  facts  themselves.     Proof 
was  also  offered  and  excluded  to-:§^ow  that  Mr.  EoUwagen  knew 
what  a  witness  came  for,  and  directed  SJlg  payment  of  money  to 
him  in  every  instance;  that  he  understood  aii  ^JLig^angement  which 
was  made  concerning  a  certain  check;  that  he  couM,*rti^^^*®>  so 
that  the  witness  could  understand  what  he  said,  and  \i??*  ^^^^  ^ 
convey  to  her  his  meaning;   that  he  recognized  another  N^^^^^^s; 
'  whether  it  were  possible  for  any  person  other  than  the  testfii^^  ^ 
have  signed  his  name  to  the  will;  that  the  attorney,  in  attendiM*^ 
the  execution  of  wills,  was  careful  to  have  them  executed  accor^jt^ 
to  the  statute. 

In  excluding  the  answers  to  these  and  similar  inquiries,  and  in\ 
striking  out  the  answers  which   the  witnesses   gave,   the  court  \ 
expressly  held  that  all  the  facts  might  be  shown  which  it  was  sup- 
posed existed  warranting  the  inferences  and  conclusions,  so  that 
the   proponents   were  left  at  liberty  to  prov.e  them  for  the  pur-      \ 
pose  of   securing  the  benefit  of   the  conclusions  which   might        1 
properly  be  indicated  by  them.     This  was  all  that  they  could  rea- 
sonably ask  for.    With  the  exception  of  matters  of  science,  art,  skill, 
trade,  navigation,  value  and  other  similar  inquiries,  witnesses  are  v 

confined  in  their  statements  to  facts  observed  and  known  by  them 
as  distinguished  from  their  opinions  and  conclusions.  That  is  the 
general  rule  and  it  seems  to  have  been  properly  applied  by  the 
court,  during  the  hearing  of  this  case.    Morehouse  v.  McUhews,  2  N.  \ 
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Y.  614 ;  Van  Deusm  y.  Yaungy  29  K  Y.  9 ;  Mesan&r  v.  People^  46 
id.  1.  It  was  not  a  mere  technical  application  of  the  rule,  but  one 
which  the  nature  of  the  controTersy  specially  justified.  For  it  was 
an  important  inquiry  in  the  case  whether  the  testator  was  either 
physically  or  mentally  capable  of  forming  or  expressing  any  intelli- 
gible purpose.  And  in  its  investigation  his  actions  andmoyements 
and  the  sounds  proceeding  from  his  mouth  seemed  to  be  the  only 
means  through  which  any  rational  conclusion  could  probably  be 
reached  upon  that  subject.  The  theory  of  the  contestants  was  that 
the  decedent  could  neither  express  his  thoughts  nor  conyey  his 
meaning,  if  any  were  even  entertained  by  him.  And  for  the  pur- 
pose of  properly  trying  its  correctness,  tiiey  were  entitled  to  have 
facts  proyen  as  distinguishable  from  the  inferences  and  opinions 
the  witnesses  might  be  inclined  to  regard  them  as  warranting. 

The  court  also  excluded  certain  inquiries  as  to  whether  the 
decedent  appeared  or  acted  rational.  But  that  was  not  done 
because  eyidence  of  that  description  was  inadmissible.  The 
inquiries  were  made  of  the  contestants'  witnesses,  examined  for  the 
purpose  of  preying  facts,  exhibiting  the  bodily  and  mental  condi- 
tion of  the  decedent.  They  did  not  fall  within  the  proyince  of  a 
mere  cross-examination.  And  they  were  objected  to  and  excluded 
for  that  reason,  but  with  a  distinct  intimation  by  the  court  that  the 
proponents  could  recall  and  examine  them  on  that  subject  when 
they  should  resume  the  case.  The  exclusion  was  made  because  the 
eyidence  offered  was  not  at  the  time  in  the  orderly  course  of  the 
hearihg ;  not  because  it  was  ioadmissible.  The  proponents  were  in 
no  sense  injured  by  the  ruling  which  was  made,  because  they  could 
secure  all  the  advantages  of  the  evidence  offered  by  placing  the 
witnesses  again  upon  the  stand  when  they  resumed  the  case.  It 
was  in  the  end  their  own  fault  if  pertinent  evidence  was  excluded 
under  these  rulings.  It  was  part  of  their  case,  and  was  not  included 
within  the  limits  of  a  mere  cross-examination.  PMla,  &  Trenton 
R.  R.  Co,  v.  SHmpion,  14  Pet  448,  461 ;  Houghton  v.  Jones,  1 
Wall.  702. 

Nothing  has  been  presented  upon  the  rulings  made  concern- 
ing the  admission  or  exclusion  of  evidence  which  would  justify 
a  reversal  of  the  decree.  For  that  reason  it  will  become  neces- 
sary  to  examine  the  evidence  which  was  given  in  order  to  determine 
whether  the  court  was  right  in  rejecting  either  the  will  or  tne 
codicil.     And  in  making  that  examination  and  determining  the 
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effect  of  the  eyidence  the  circumstance  that  the  witnesses  were  per- 
sonally before  the  surrogate^  and  observed  as  well  as  heard  by  him^ 
must  be  allowed  its  appropriate  weight.  There  is  often  yery  much 
in  the  manner,  the  appearance,  the  indications  of  feeling,  as  well 
as  intelligence  and  acuteness  of  witnesses,  which  will  aid  the  tri- 
bunal observing  them  in  properly  determining  the  credit  due  to 
their  statements,  and  which  cannot  be  exhibited  by  a  mere  return 
of  what  they  may  have  sworn  to.  That  advantage  the  surrogate 
had  in  the  present  case,  and  in  the  confUcts  and  contradictions 
which  existed  in  the  evidence  it  probably  materially  aided  him  in 
harmonizing  and  disposing  of  the  different  statements  which  were 
made  by  the  witnesses. 

The  statute  only  authorizes  this  court  to  reverse  the  decree  of  the 
surrogate  when  it  appears  to  have  been  erroneously  made.  2  B.  S. 
66,  §  57.  The  presumption  under  the  phraseology  made  use 
of  must  be  in  favor  of  its  accuracy.  It  cannot  be  conjectured 
to  be  otherwise,  but  that  it  was  inaccurately  made  must  affirmatively 
appear  in  order  to  justify  its  reversal  and  the  direction  of  an  issu& 
This  is  the  plain  meaning  of  the  statute,  and  any  other  provision 
would  be  clearly  unreasonable.  This  presumption  must  be  over- 
thrown if  the  decree  cannot  be  maintained.  And  before  that  can 
be  properly  done,  the  conclusion  of  the  surrogate,  from  all  that  was 
legitimately  and  lawfully  before  him  in  the  case,  must  be  found  to 
have  been  erroneous.  Among  those  subjects  which  he  could,  and 
no  doubt  did  consider,  contributing  to  the  conclusion  finally 
reached,  was  the  circumstance  already  mentioned  of  the  appeanmce, 
manner,  intelligence  and  feelings  of  the  witnesses  produced  and 
examined  upon  the  hearing.    Delafield  v.  Pariah,  25  N.  Y.  22. 

The  execution  of  the  instruments  propounded  as  the  will  and 
codicil  of  the  decedent  was  attested  in  the  usual  form  by  the  wit- 
nesses, the  same  persons  acting  in  that  capacity  on  each  occasion. 
They  were  each  examined  on  the  hearing  in  the  surrogate's  court, 
and  each  in  the  first  instance  expressly,  distinctly  and  positively 
testified  to  the  execution  of  both  instruments  by  the  decedent,  and 
the  particular  observance  of  all  the  formal  statutory  requisites  to 
render  them  valid  instruments.  According  to  their  direct  evidence 
nothing  was  omitted  essential  to  their  formal  accuracy,  and  the 
decedent  performed  all  that  could  be  expected  from  him  under- 
standingly,  as  well  as  unequivocally.  But  upon  the  cross-examina- 
tion of  two  of  them  an  Qntirely  different  state  of  things  was  made 
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to  appear,  while  the  other  adhered  to  his  original  eyidence 
throughout 

The  attorney  who  drew  the  wilLand  the  physician  who  attended 
the  decedent,  two  of  th^  subscribing  witnesses,  finally  stated  that 
they  did  not  say,  certainly  that  no  person  held  the  hand  of  the 
decedent  when  his  name  was  subscribed  to  the  will  and  codicil. 
Before  that,  Bellesheim,  the  attorney,  swore  positiyely  that  he  saw 
the  decedent  write  his  name  with  his  right  hand  to  both  instru- 
ments, and  that  it  took  him  a  long  time  to  write,  writing  his  name 
to  one  as  freely  as  he  did  to  the  other.  But  when  he  was  asked 
whether  he  was  certain  anybody  had  hold  of  his  arm  or  pen  at  the 
time  he  signed  the  codicil  he  answered  that  he  thought  not.  Then 
he  was  asked  whether  he  was  certain  that  nobody  did  and  his 
reply  was,  ^^  No,  I  would  not  be  certain  about  if  He  then  stated 
that  his  recollection  was  the  same  concerning  the  signing  of  the 
will  as  the  codicil,  and  that  his  best  recollection  was  that  the 
decedent  wrote  the  signatures  to  both  without  assistance. 

The  witness  Ooulden  described  these  occurrences  in  about  the 
same  way.  He  said  he  looked  at  the  decedent  when  he  wrote  his 
name  to  the  will,  but  did  not  look  exactly  at  his  hand  and  did  not 
see  whether  anybody  held  the  pen.  And  he  also  said  that  the 
decedent  signed  the  codicil,  but  when  the  question  was  propounded, 
'^Were  you  looking  at  him  when  he  signed  it  f"  his  answer  was, 
^'No,  I  did  nof  Then  he  swore  that  he  looked  at  his  fingers 
when  he  signed  and  they  moved.  That  he  looked  one  moment. 
He  was  then  asked,  ^'Did  you  see  anybody  hold  the  pen  for  him  ?'' 
and  answered,  "That  I  don't  remember."  "You  don't  remember 
as  to  whether  anybody  held  the  pen? ''  to  which  he  answered,  "No, 
I  don't  remember."  Upon  his  re-examination  he  was  asked  to 
explain  in  regard  to  the  execution  of  the  will,  whether  anybody 
held  the  pen  or  not,  and  his  answer  was,  "  that  he  signed  it  alone; 
that  nobody  held  the  pen  for  him  to  sign." 

These  answers  given  by  both  these  witnesses  are  exceedingly 
important,  for  they  leave  the  subscription  of  the  will  and  codicil  in 
at  least  a  state  of  uncertainty,  while  the  statute  requires  that  the 
instruments  should,  to  render  them  valid,  be  subscribed  by  the  testa- 
tor. 2  B.  S.  63,  §  35,  subd  1.  And  it  only  allows  them  to  be  admit- 
ted to  probate  and  recorded  when  that  fact  shall  appear  upon  the 
proof  taken.  Id.  58,  §  14.  If  the  proof  does  not  establish  the 
fact  that  he  did  subscribe  the  will  and  the  codicil  himself,  then 
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they  were  not  executed  in  conformity  to  what  the  statute  has 
required,  for  no  eyidenoe  whatever  was  given  either  showing  or 
tending  to  show  that  he  requested  or  desired  any 'other  person  to 
subscribe  them  or  either  of  them  for  him^  or  to  aid  him  in  doing  it 
himself.  ^ 

Very  little  reliance  can  be  placed  on  the  statements  of  these  two 
witnesses^  even  if  they  were  not  inconsistent  with  the  other  evi- 
dence given  upon  the  hearing.  For  they  involve  themselves  upon 
the  most  material  facts  in  direct  and  irreconcilable  contradictions. 
They  at  first  testified  that  the  decedent  on  both  occasions  responded 
in  words  to  questions  put  to  him^  but  in  the  end  acknowledged 
that  no  word  whatever  was  spoken  by  him^  and  no  sound  was  made 
by  him  beyond  a  guttural^  inarticulate  noise.  They  also  swore  posi« 
tively  that  they  saw  him  sign  both  instruments  himself^  and  finally 
said  that  they  could  not  tell  whether  he  did  it  or  whether  his  hand 
was  held  or  guided  by  some  other  person  ;  Bellesheim  concluding, 
**  I  would  not  be  positive  whether  he  was  assisted  in  writing  or  not." 
A  similar  inqpnsistency  appeared  in  their  relation  of  what  trans- 
pired concerning  the  reading  of  the  will  and  codicil ;  Bellesheim 
saying  in  the  first  instance  that  the  decedent  got  Doctor  Goulden 
to  read  the  codicil  over  to  him  after  it  was  read  by  himself ;  that 
he,  decedent,  handed  it  to  the  doctor.  And  after  the  witness  said 
he  read  the  will  to  the  decedent,  the  doctor  read  it  over  to  him 
again  before  he  signed  it.  He  afterward  stated  that  the  decedent 
gave  it  to  the  doctor,  and  that  he  read  it  over,  but  not  aloud.  He 
further  stated  that  the  codicil  was  not  read  by  any  one  but  himself, 
during  the  time  it  was  in  his  presence,  in  the  presence  of  Mr.  Boll- 
wagen. And  after  that  he  stated  that  Goulden  read  the  codicil,  but 
he  could  not  tell  whether  he  read  it  aloud  or  read  it  to  himself. 
Theiss  said  that  the  will  was  not  read  while  he  was  there,  but  that 
the  codicil  was  by  Bellesheim,  who  then  gave  it  to  Goulden,  and  he 
read  it  aloud  to  Mr.  Bollwagen,  loud  enough  for  any  person  to  hear, 
while  Goulden  testified  that  he  read  the  will  aloud  to  Bollwagen  so 
that  he  could  understand  him.  He  also  stated  that  Bollwagen 
told  him  he  wanted  him  to  read  the  will  to  him,  afterward  that 
he  only  showed  him  the  will,  held  it  before  Mm  and  showed  him 
with  his  fingers  that  he  should  read  it,  then  that  he  merely  pushed 
it  toward  him,  and  that  he  did  not  touch  the  codicil,  but  simply 
made  a  motion  with  his  right  hand,  which  the  witness  thought 
meant  that  he  should  read  the  codicil,  and  that  he  then  did  read  it 
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aloud.  The  decedent,  he  said,  only  moyed  his  right  hand  and 
made  a  aonnd  represented  by  the  letters  "ngy,'*  "Bgy/'  "ngy." 

The  other  witness,  Theiss,  was  more  consistent,  bat  still  less 
jeliable  in  his  relation  to  what  transpired  on  these  occasions.  He 
not  only  swore  to  andible  responses  in  words  by  the  decedent,  bnt 
in  addition  to  that,  to  the  ciroomstance  that  he  occasionally 
expressed  himself  in  complete  sentences.  When  that  was  done, 
according  to  his  own  statement,  the  other  two  witnesses  were  as 
oonyeniently  situated  as  himself  to  hear  what  was  said,  and  yet  they 
unite  in  their  final  evidence  in  saying  that  not  one  word  waa  articu- 
lated,.  by  the  decedent,  in  their  presence  on  either  occasion.  He 
also  testified  that  the  decedent  wrote  his  name  '^  in  a  slowly  way," 
but  &eely  and  without  difficulty,  and  whispered  freely  and  easily. 
Besides,  he  stated  that  the  decedent  requested  the  witnesses  to  sign 
as  such,  while,  according  to  the  others,  he  merely  responded  in 
answer  to  a  question  put  to  him  on  that  subject  by  a  nod  and  the 
expression  of  a  guttural  sound  represented  as  they  were  yariously 
impressed  by  it  by  the  letters  "  n,'*  "  g*'  and  **  m."  It  i^ quite  eyident 
that  no  room  for  mistakes  existed  between  himself  and  the  other 
two  witnesses  on  these  subjects.  Either  he  or  they  must  haye  sworn 
wisely  in  the  eyidenoe  giyen  oonoeming  them*  And  in  their  own 
eyidencesuch  striking  contradictions  appear  upon  important  cir- 
comatances  as  phunly  indicate  that  they  were  not  only  willing,  bat 
endeayored  to  create  false  impressions  of  what  had  actually  tran&> 
pired  in  their  presence,  and  which  they  were  specially  called  upon 
to  witness.  An  untruthful  and  dishonest  design  was  exhibited 
wholly  incompatible  with  the  existence  of  any  thing  like  confidence 
in  the  statements  which  they  made. 

The  unreliable  nature  of  this  eyidence  concerning  the  subscrip- 
tion of  the  instruments  was  rendered  still  more  apparent  by 
what  preyiously  transpired  in  the  sale  and  conyeyance  of  the  place 
from  which  the  decedent  was  moyed  when  possession  was  taken  of 
the  new  house.  The  contract  and  the  deed  executed  for  that  pur* 
pose  were  drawn  by  the  same  attorney,  Mr.  Bellesheim,  and  he  was 
present  when  they  were  subscribed.  After  the  contract  was  read 
oyer  he  said  that  it  was  signed,  he  thought  Mr.  Bollwagen  signed  it. 
He  was  sitting  in  a  chair  and  wrote  on  the  table.  That  he  signed 
eadly  and  freely,  and  was  a  fluent  writer  and  in  good  health,  while 
he  did  not  and  could  not  remember  whether  his  wife,  who  was 
present  at  the  time,  held  the  pen  he  was  writing  with  or  not    That 
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is  the  snbgtanoe,  thoagh  not  the  order  of  what  he  stated  occnrred  at 
that  time,  which  he  thought  was  in  June,  1873,  the  date  of  the 
contract 

This  witness  stated  further  that  he  was  present  when  the  deed 
was  signed,  which  was  given  by  way  of  performance  a  few  days 
after  the  contract  was  made.  He  also  said  that  Ohl,  one  of  the 
grantees,  and  two  other  persons  were  present  at  the  same  time,  and 
that  BoUwagen  was  sitting  when  he  signed  the  deed,  but  he  did  not 
see  whether  Mrs.  Bollwagen  or  any  one  else  held  or  guided  the  pen. 
This  deed  is  in  the  case,  and  appears  by  its  date  and  acknowledg- 
ment to  have  been  executed  on  the  14th  of  June,  1873,  which  was 
three  days  prior  to  the  date  pf  the  wilL 

It  also  appeared  that  a  contract  was  made  for  the  purchase 
of  the  new  house  on  the  17th  of  April,  1873.  Sackett,  who 
negotiated  the  sale  of  it,  was  present  when  that  contract  was 
signed  and  signed  it  for  his  brother-in-law.  He  testified  that 
Bollwagen  sat  in  an  arm-chair  at  the  end  of  the  table,  and  in 
signing  the  contract  his  wife  put  the  pen  in  his  hand;  ''he 
could  not  make  any  headway  with  signing  it  himself,  and 
she  took  hold  of  his  hand  to  guide  his  hand  in  signing  it;" 
''  sh^  stood  and  guided  his  hand  to  sign  the  signature;"  she  made 
all  the  moyements  and  he  did  not  moye  his  fingers  without  her 
assistance;  when  she  put  the  pen  in  his  hand  the  witness  said  that 
it  did  not  remain  in  his  fingers,  and  to  the  best  of  his  recollection 
no  moyement  was  made  except  by  her  guiding  his  hand.  And  the 
witness  Ohl  said  that  the  deed  of  the  same  house  was  signed  sub- 
stantially in  the  same  way.  He  said  the  decedent's  wife  assisted 
him  in  signing;  he  saw  her  take  hold  of  the  pen  at  the  time  the 
signature  was  written,  stating  that  he  could  not  write  himself 
because  he  was  too  nervous;  on  this  occasion  BeUesheim  was  present, 
and  it  was  one  of  those  referred  to  by  him  when  he  said  he  did  not 
remember  and  did  not  notice  whether  the  decedent's  hand  or  pen 
was  held  by  his  wife  at  the  time  when  his  name  was  subscribed  to 
the  deed. 

It  appears  from  this  circumstance  that  it  was  done  in  hfs  pres- 
ence when,  if  he  was  truthful,  he  did  not  observe  it,  and  the  same 
thing  may  have  been  done  when  the  instruments  propounded  for 
probate  were  subscribed,  even  though  the  witnesses  did  not  notice 
the  decedent's  wife  about  the  room  at  the  time.  This  deed  and  the 
contract,  subscribed  in  a  similar  way,  were  made  before  either  the 
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will  or  the  oodioil,  and  if  the  decedent  could  not  write  his  name  to 
the  former^  that  circumstance  affords  good  reason  tot  belieying 
that  he  was  no  better  able  to  do  so  at  the  date  of  the  latter.  And 
that  he  could  not  subscribe  the  contract  and  deed  was  proyed  beyond 
controTersy^  for  the  eyidence  giyen  as  to  the  fact  was  not  only 
uncontradicted,  but  Henry  Herrmann,  the  appellant^s  brother,  who 
was  interested  in  sustaining  the  will  because  it  proyided  him  with 
lucratiye  employment,  corroborated  what  had  preyiously  been  said 
as  to  the  signing  of  the  contract.  He  said  that  the  appellant 
assisted  the  decedent  in  signing  it,  but  could  not  say  how  much  he 
or  she  wrote. 

The  improbability  of  the  decedent  signing  either  of  the  instru- 
ments propounded  for  probate  is  further  indicated  by  the  circum- 
stance that  with  one  exception  the  checks  drawn  near  the  same 
time  on  his  baixk  account,  were  signed  by  her  writing  his  name 
upon  them.  That  seems  to  haye  been  done  without  eyen  the  inter- 
yention  of  his  own  hand,  and  in  so  deyer  a  manner  that  they  were 
paid  by  the  bank  officers,  under  the  belief  that  the  signature  was  in 
the  genuine  writing  of  Bollwagen.  Some  of  these  checks  were  for 
large  amounts  paid  for  work  being  performed  through  the  agency 
and  superyision  of  his  wife  in  the  erection  of  a  new  building.  The 
exceptional  instance  mentioned  consisted  of  a  check  of  $17,800, 
drawn  near  the  1st  of  May,  1873^  to  pay  for  the  house  already 
referred  to.  That,  according  to  Herrmann's  eyidence,  was  subscribed 
by  Bollwagen,  without  assistance.  But  his  eyidence  on  that  sub- 
ject is  liable  to  some  suspicion  on  account  of  his  interest  in  sustain- 
ing the  will  for  the  purpose  of  securing  the  superyision  and  control 
of  the  decedent's  property,  which  that  instrument  proyided  for 
him.  That  of  itself  was  sufficient  to  justify  a  close  scrutiny  of  his 
statement  and  reasonably  induce  the  court  before  "v^hich  his  eyi- 
dence was  riyen  to  reject  it  as  unreliable,  if  it  was  deemed  too 
improbable  lor  adoption.  Ehoood  y.  Western  Union  Tel  Co.,  45  N« 
T.  649. 

In  addition  to  that  it  appeared  that  this  witness  and  the  dece- 
dent's wife  took  him  to  the  bank  on  which  the  check  was  drawn  for 
the  purpose  of  assuring  the  officers  that  it  was  right  and  should  be 
paid,  and  while  there  such  assurance  seems  to  haye  been  giyen,  but 
without  anything  being  said  or  done  by  him  that  was  intelligible  to 
any  other  perscm  than  those  by  whose  instrumentality  he  was  taken 
there.    And  that  occasion,  according  to  the  last  witness,  was  the 
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first  time  he  was  ont  of  doors  with  the  decedent  in  the  year  1873. 
There  is  certainly  sufficient  in  this  connection  in  his  own  evidence, 
to  throw  graye  douhts  upon  the  truth  of  the  statement  that  this 
check  was  really  subscribed  by  the  decedent. 

On  the  4th  and  21st  of  June,  1873,  contracts  were  made  for  the 
masons'  and  carpenters'  work  of  a  new  building.  The  first  of  these 
was  with  the  witness  Schaaf,  who  testified  that  he  was  present 
when  it  was  executed,  and  that  Bollwagen,  although  making  the 
guttural  sound  mentioned  by  so  many  of  the  witnesses,  expressed 
nothing  that  he  could  understand.  This  contract  was  subscribed 
with  his  name  by  Herrmann,  under  the  supposition  that  i^uthority 
for  doing  so  was  created  by  the  inarticulate  sound  mentioned, 
accompanied  by  a  nod  of  the  decedent's  head.  The  same  thing 
occurred  when  the  other  contract  was  subscribed,  except  that 
Schwartz,  the  other  party  to  the  agreement,  said  that  no  noise 
accompanied  the  nod,  in  answer  to  the  inquiry  whether  Herrmann 
should  put  the  decedent's  name  to  it.  This  witness,  like  the  other, 
also  stated  that  no  word  was  spoken  by  him,  and  no  intelligible 
sound  proceeded  from  him.  These  statements  were  further  sus- 
tained by  the  proponent's  witness  Boekell,  who  was  the  architect 
of  the  building,  for  he  stated  that  when  he  asked  decedent  if  he 
authorized  Herrmann  to  sign  his  name  to  the  contracts,  he  answered 
in  the  first  instance  by  a  nod  and  a  hoarse  kind  of  a  sound,  and  in 
the  other  by  nodding  his  head  and  moTing  his  hand.  These  tran- 
sactions are  quite  important  in  their  bearing  upon  the  ability  of  the 
decedent  to  write  his  name  when  the  instruments  presented  for 
probate  were  made.  For  they  show  that  in  very  important  business 
affairs,  where  he  probably  would  have  subscribed  his  own  name  if 
he  could  have  done  so,  that  act  was  performed  by  other  persons. 

The  witness  Geissenheinery  who  is  referred  to  by  both  parties  as 
a  reputable,  intelligent  and  reliable  person,  and  who  had  been  the 
decedent's  counsel  through  the  active  portions  of  his  life  at  least, 
testified  that  at  one  time  when  he  called  upon  him  which  preceded 
the  date  of  either  of  these  instruments,  he  noticed  that  he  had  not  the 
use  of  his  arm  or  foot  on  the  right  side,  and  thinks  he  then  said, 
'^I  cannot  hold  a  pen."  And  then  added  that  he  said,  '^I  cannot 
write,  I  cannot  use  my  hand."  That  was  as  early  as  1871,  before 
he  had  lost  the  power  of  expressing  himself  by  words.  The  wit- 
ness Margaret  Boese,  who  was  called  and  examined  by  the  propo- 
nents, gave  evidence  tending  to  establish  the  same  fa^i    She  was  a 
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domestic  in  the  family  during  the  early  portion  of  the  year  1873, 
and  last  saw  the  decedent  in  June  of  that  year.  Upon  her  cross- 
examination  she  testified  that  the  appellant,  Mrs.  Bollwagen,  told 
her  that  he  could  not  write,  and  also  that  he  coold  not  read.  And 
there  was  no  direct  eyidence  given  that  he  retained  the  ability  even 
to  write  his  name  at  the  time  when  these  controverted  instruments 
were  signed  beyond  that  given  by  Herrman,  who  only  said  that  he 
saw  him  sign  the  check  on  the  1st  day  of  May  when  his  wife  was 
standing  by  his  side,  and  by  Theiss,  tiie  properly  discredited  wit- 
n,e88  to  those  instruments,  nor  none  of  a  circumstantial  nature  in 
any  respect  reliable. 

Besides  the  evidence  direct  and  circumstantial  that  he  could  not 
write  his  name  when  either  of  the  instruments  offered  for  probate 
were  made,  the  surrogate's  court  had  before  it  documents  bearing 
the  genuine  signatures  of  the  decedent,  from  the  appearance  of 
which  something  might  be  inferred  as  to  the  nature  of  those 
appearing  on  the  proposed  will  and  codiciL  Those  documents  were 
subscribed  when  the  decedent  could  untjuestionably  write  his 
name,  one  of  them  being  subscribed  at  the  time  of  his  marriage  to 
the  appellant.  They  were  in  evidence  for  other  purposes,  and  so 
far  as  their  appearance  affected  the  probability  of  the  inquiry 
whether  the  signatures  to  the  will  and  codicil  were  genuine  they 
could  be  lawfully  used  for  that  purpose.  Mlis  v.  People,  21  How. 
356.  In  that  respect  the  surrogate  had  evidence  before  him  which 
may  have  been  important  and  convincing  in  its  character  not  pro- 
duced before  this  court. 

Evidence  was  given  by  the  attesting  witnesses  concerning  the 
publication  of  the  instruments  and  the  requests  made  to  them  to 
subscribe  as  such,  of  a  similar  nature  to  that  relating  to  the  signa- 
tures placed  upon  them.  On  the  direct  examination  of  Bellesheim, 
the  attorney,  he  stated  that  he  asked  SoUwagen  whether  he  eze« 
cuted  the  first  instrument  as  his  last  will  and  testament,  ^'  and  he 
said  yes.''  That  he  then  asked  whether  he  wanted  us  to  sign  our 
names  as  witnesses  to  the  will,  and  he  said  yes;  and  after  the  other 
instrument  was  signed  he  asked  '^  whether  he  republished  his  will 
as  his  last  will  and  testament,  and  he  said  yes."  He  stated  that  he 
asked  him  the  same  question  as  to  the  witnesses  signing  the  codicil 
as  such,  but  what  reply  was  given,  if  any  was  made  to  that  ques- 
tion, was  not  stated.  Ooulden,  another  witness,  on  his  direct 
examination,  testified  that  Mr.  BoUwagen  himself  first  applied  tq 
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him  to  become  a  ^tness;  that  he  told  him  he  had  an  intention  to 
make  a  will;  wanted  him  to  be  there  and  fix  the  time,  and  after  he 
had  signed  he  requested  the  witnesses  to  sign  the  will.  He  also 
swore  that  SoUwagen  told  him  to  call  to  witness  the  codicil;  and 
when  it  was  subscribed  he  said  that  Bellesheim  asked  if  the  decedent 
wanted  them  to  sign,  ^^and  he  said  yes;''^  that  Mr.  BoUwagen 
'^  wanted  us  to  sign  the  codicil.''  While,  .on  cross-examination 
BeUesheim  said  that  the  decedent  did  not  utter  a  word  on  either 
occasion,  but  simply  nodded  and  made  a  guttural  sound  in  answer 
to  the  questions  whether  the  instruments  were  his  will  and  codicil, 
and  whether  he  requested  the  witnesses  to  subscribe  them. 
Goulden  in  the  same  way  stated  that  it  was  BoUwagen's  wife  who 
asked  him  to  caU  and  witness  the  will ;  that  the  decedent  showed 
the  witnesses  the  will  by  making  a  sign  with  his  hand,  but  **  he  did 
not  say  any  thing;"  that  he  did  not  say  one  word  on  the  subject  of 
their  witnessing  the  will;  that  he  merely  made  the  gesture  described 
and  '^  bowed  a  little,"  and  then  the  witnesses  signed  the  will,  which 
was  the  last  that  was  done.  He  garve  about  the  same  answers  con- 
cerning the  publication  and  witnessing  of  the  other  instrument. 
His  statement  was  that  Mrs.  Bollwagen  told  him  that  Mr.  SoU- 
wagen wanted  him  to  come  two  days  after  and  sign  the  codicil 
that  he  wanted  to  make  to  his  will.  When  that  was  subscribed  the 
witness  was  asked,  '^  Did  anybody  say  any  thing  to  Mr.  Bollwagen 
on  that  occasion  about  any  of  you  three  signing  the  codicil,  as  wit- 
nesses?" His  answer  was,  ^^  I  don't  know;"  and  he  added  after- 
ward that  he  had  no  recollection  of  it.  He  testified  that^Bellesheim 
asked  if  that  was  his  codicil  and  he  bowed  his  head,  and  then  the 
witnesses  signed  it,  and  nothing  in  relation  to  it  was  said  after  that 
These  direct  andpopitive  contradictions  were  certainly  so  discred- 
iting in  their  nature  that  no  error  could  arise  out  of  the  refusal  to 
belieye  the  witnesses  making  them.  The  other  witness,  Theiss, 
said  that  the  deceased  whispered  the  words, ''  I  want  you  to  sign  my 
will,"  and  he  then  signed  and  saw  the  others  sign.  He  also  stated 
that  Bellesheim  wanted  him  to  sign  the  codicil,  saying,  '^  you  have 
got  to  sign  it,  too."  That  he  asked  the  decedent,  ^'  Is  that  your  last 
will  and  testament;"  that  he  whispered,  "yes,"  and  then  the  wit- 
nesses signed  it.  This  witness,  in  general  terms,  adhered  to  these 
statements,  except  perhaps  as  to  the  will.  He  stated  that "  they  told 
me  it  was  a  will;  I  signed  my  name;  I  did  not  hear  any  thing  about  the 
will,  or  any  thing  at  all. "    But  as  to  the  fact  and  ability  of  the  dece- 
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dent  speaking,  he  did  not  waver  in  this  respect,  maintaining  a  position 
of  direct  hostility  to  the  final  statements  of  the  other  two  witnesses. 
That  he  was  wrong  there  seems  scarcely  room  for  doubt.  For  the  other 
witnesses  were  as  apparently  anxious  as  himself  to  prove  the  facts 
necessary  to  sustain  the  instruments  as  a  will  and  codicil,  but 
finally  failed  to  maintain  what  they  at  first  asserted  as  the  truth. 
They  not  only  contradicted  themselves  but  also  contradicted  him, 
as  to  the  important  circumstance  of  the  decedent  expressing  him- 
self by  words.  Other  witnesses  were  sworn  and  examined  on  the 
part  of  the  proponents,  who  did  testify  that  the  decedent  expressed 
himself  by  words  and  made  intelligible  remarks  up  to  near  the  time 
of  his  decease.  But  very  great  doubt  was  thrown  upon  the 
accuracy  of  their  recollections  in  this  respect  by  the  testimony  of 
other  witnesses  given  concerning  the  same  subject.  As  early  as  1872, 
according  to  Eettinger,  Ernst,  Wagner,  Bach  and  Bendinger,  his 
]^wer  of  utterance  was  not  far  from  being  exhausted.  After  a 
remark,  by  way  of  introduction,  Eettinger  heard  nothing  he 
could  understand.  Ernst  said  he  spoke  hoarsely  and  coarse.  Wag- 
ner said  he  did  not  speak  above  a  wjiisper.  He  though  the  decedent 
thanked  him  and  replied  ''So."  In  answer  to  ai#  inquiry  made 
concerning  the  state  of  his  health,  but  finally  said  he  gave  a  nod  of 
the  head  ''and  as  much  as  I  understood  'So.'"  In  1872,  Bach 
said,  the  decendent  invited  him  to  drink,  but  when  he  saw  him  in 
1873  he  merely  shook  his  head  by  way  of  answer  to  his  salutation 
and  said  something,  he  could  not  hear  it  whatever  it  was.  Bendin- 
ger described  his  voice  as  hoarse  in  1871,  saying  he  could  not  speak 
except  hard.  Boese,  the  servant,  stated  that  she  understood  him 
some  in  February,  1873,  but  not  all,  and  that  some  of  the  time 
Mrs.  Bollwagen  told  her  what  he  said.  Schultz  saw  him  in  the 
spring  of  the  same  year  about  estimating  for  a  new  building,  but 
said  he  could  not  understand  any  thing  he  said  except  that  he  said 
yes  by  nodding.  Hoch  said  he  talked  with  him  in  April,  1873,  but 
qualified  his  general  answers  by  saying  that  Mrs.  Rollwagen  might 
have  explained  some  an8wei*s  and  he  had  forgotten  how  much  of 
them.  The  others  were  more  confident,  stating  that  he  con- 
versed with  them  in  1873,  and  repeated  what  they  understood 
him  to  say.  Ohl  said  he  did  not  understand  him  much,  only 
a  few  words,  and  throughout  the  conversation  his  wife  told 
him  what  she  claimed  the  decedent  said.  According  to  most 
of  the   other  witnesses  who  related  words  and  sentences,  which 
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they  said  they  remembered,  they  consisted  of  common  place 
obseryations  concerning  trifling  or  unimportant  affairs.  Ihey 
were  subjects  upon  which  he  would  not  be  very  likely  to 
try  to  express  himself,  where  his  utterances  were  attended 
with  BO  much  difficulty  as  the  other  witnesses  of  the  proponent 
described*  If,  as  it  was  stated,  he  could  talk, .  it  certainly  Ls  very 
strange  indeed  that  he  should  not  have  expressed  himself  with  the 
same  ability  and  freedom  at  the  times  when  the  contracts  were 
made  for  the  sale  of  his  former  dwelling  and  the  purchase  of  the 
other,  or  when  the  deed  was  executed  on  his  behalf,  or  the  co^tract8 
for  mason  and  carpenter  work  were  made  for  the  house  which  was 
being  erected,  or  when  he  attended  at  the  bank  on  the  1st  of  May, 
for  the  purpose  of  haying  the  $17,800  check  paid,  or  at  the  meeting 
of  the  directors  which  he  last  attended,  or  during  the  five  weeks 
the  painter  worked  in  the  new  house,  or  while  Qraham  was  engaged 
putting  down  the  carpets,  or  Heynemann  called  for  his  monthly 
gas  bills,  or  Geissenheiner  saw  him  about  shoring  up  his  house,  or 
when  the  instruments  propounded  as  his  will  and  codicil  were 
executed. 

Many  of  th^  transactions  were  exceedingly  important  and  they 
seemed  to  appeal  to  him  for  an  expression  of  his  mind,  if  he  really 
had  any  ideas  relating  to  them,  and  yet  not  an  intelligible  word 
was  spoken.  He  tried  to  speak  and  failed  to  do  so.  That  was  the 
case  on  many  occasions  mentioned  by  the  witnesses,  when  transac- 
tions he  was  interested  in  were  brought  to  his  notice.  Geissen- 
heiner testified  that  in  1872  he  could  not  get  an  answer  from  him 
beyond  the  sound  represented  by  the  letters  "m,"  "m,"  "m." 
The  last  of  March  or  the  first  of  April,  1873,  he  called  to  see  him 
in  relation  to  a  notice  which  had  been  serred,  requiring  him  to 
shore  up  one  of  his  buildings,  and  all  he  could  get  by  way  of  response 
was  a  mumbling  noise  represented  by  those  letters.  Stephan  who 
had  shaved  him  for  years,  and  borrowed  $500  from  him,  called 
to  pay  the  interest,  and  finally  the  principal,  but  failed  to  obtain 
any  intelligible  answer  from  him.  Moser,  an  old  friend,  could 
obtain  no  answer  from  him,  though  he  seemed  to  try  to  say  some- 
thing. SchoUs,  Pfluger,  Hahn,  Moore,  Stadler,  Catharine  Mon- 
ninger,  Werner  Arnold  and  Whalan  met  with  no  better  success. 
Koch  lived  in  his  building  and  saw  him  often  in  1872-3,  but  could 
then  secure  no  answer  from  him.  Sackett  had  important  business 
with  him,  but  stated  that  he  never  heard  him  speak,  and  Ann^  M. 
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Browning,  whose  brother  married  his  daughter,  found  him  in  the 
same  condition. 

These  were  not  witnesses  who  failed  to  hear  him  speak  simply, 
but  they  were  either  old  friends  and  acquaintances  with  whom  he 
had  been  accustomed  to  converse,  or  persons  having  business  with 
him,  concerning  which  he  was  interested  to  speak  if  he  possessed 
the  power  of  doing  so,  and  yet  not  a  word  was  utterred  by  him  in 
their  presence/either  near  to  or  after  the  time  when  these  instru- 
ments were  made.  On  very  many  of  the  occasions  when  he'  was 
addressed  by  them  he  did  utter  vocal  sounds  of  an  unintelligible 
character,  showing  that  he  would  have  spoken  if  he  could.  All 
this  evidence  was  of  the  nature  of  positive  proof  that  he  had  lost 
the  power  of  speech,  and  was  properly  so  considered  by  the  surro- 
gate.    Bradley  v.  Mutual  Benefit  Ins.  Go.^  45  N.  Y.  422. 

Some  of  the  proponent's  witnesses  mentioned  occasions  of  his 
speaking  when  other  persons  were  present  who  positively  contra- 
dicted the  statements  made.  Among  these  were  Mrs.  Scbjnoll  and 
Henry  Herrmann.  The  latter  stated  that  the  decedent  answered' 
Tully,  the  physician  who  attended  him,  the  questions  asked 
from  the  24th  of  September  to  the  time  of  his  death.  But  Tully 
testified  that  he  examined  his  tongue  and  found  one  side  of  it  para- 
lyzed and  that  he  was  incapable  of  speaking  for  that  reason.  He 
added  farther  that*  his  body  was  paralyzed  upon  one  side,  and  he 
thought  it  was  the  right  side.  From  the  appearance  he  considered 
the  disability  one  which  had  extended  through  a  period  of  two  or 
three  years.  He  thought  it  an  advanced  case,  and  was  informed 
by  his  wife  that  he  had  been  first  attacked  about  three  years  before. 
Heynemann  stated  that  she  informed  him  the  same,  and  Geissen- 
heiner  testified  that  the  decedent  gave  him  the  same  information 
in  1872.  Other  evidence  was  given  of  his  inability  to  shake  hands 
with  his  right  hand,  and  of  his  actual  failure  to  do  so  by  Ohallier, 
Pfluger,  Feldheim,  Heynetaann,  Moore,  Anna  M.  Browning,  and 
Werner,  while  Rettinger,  Schmidt  and  some  others  testified  that  he 
did  shake  hands  with  them.  It  also  appeared  by  the  statements 
proven,  which  his  wife  had  made,  that  he  was  unable  to  move  him- 
self in  bed,  that  he  could  not  control  the  calls  of  nature,  and 
required  to  be  fed  like  a  young  child.  Other  evidence  was  given 
confirmatory  of  the  same  condition,  while  the  proponents  gave 
evidence  of  the  contrary.    The  preponderance,  however,  was  decid- 
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edly  with  the  contestants^  and  for  that  reason  the  surrogate  was 
certainly  right  in  adopting  their  theory  of  the  case. 

Ghallier  who  saw  the  decedent  in  1873^  testified  that  Mrs.  BoU- 
wagen told  him  that  the  decedent  was  not  able  to  speak.  Graham, 
who  was  fitting  the  carpets  in  the  new  house,  stated  that  she  told 
him  that  it  was  a  stoppage  of  speech  that  he  had.  Anna  M.  Brown- 
ing, who  called  to  see  him  in  July,  1873,  said  that  his  wife  informed 
her  that  he  could  not  say  any  thing. 

Dr.-  Goulden  did  swear  that  he  did  not  have  paralysis  and  he 
probably  did  not  so  seyerely  as  to  completely  disable  him,  for  some 
of  the  witnesses  mentioned  the  fact  that  he  did,  on  a  few  occasions, 
walk  a  few  steps  in  the  house  and  also  seemed  to  drag  his  feet  along 
while  being  assisted  by  others.  The  doctor  was  probably  incorrect 
in.  his  answer,  because  he  himself  said  that  he  never  examined  his 
tongue  to  see  whether  it  was  affected  by  paralysis  or  not,  and  the 
other  evidence  appears  to  be  entirely  controlling  on  the  subject.  In 
view  of  all  that  was  given,  it  is  highly  improbable  that  he  could 
speak  at  all  when  this  propounded  will  and  codicil  were  made.  For 
that  reason  it  cannot  be  supposed  that  he,  by  words,  requested  the 
witnesses  to  witness  either  instrument  or  declared  either  to  be  his 
will.  If  he  could  have  spoken  he  certainly  would  have  done  so  on 
those  occasions,  and  if  he  had  the  ability  to  speak  then  and  did 
not,  that  would  be  a  strong  circumstance  showing  that  he' did  not 
design  to  sanction  what  his  wife  and  these  witnesses  were  endeavor- 
ing to  do  in  his  name.  That  he  nodded  and  made  a  guttural  sound 
in  answer  to  the  questions  whether  he  desired  the  witnesses  to  sign, 
and  declared  the  instruments  made  to  be  his  will  and  codicil,  are 
altogether  too  uncertain  evidences  of  assent  to  sustain  documents  of 
such  importance,  in  view  of  the  other  evidence  in  the  case  rendering 
these  acts  at  the  most  equivocal.  That  movement  may  have  been  suffi- 
cient in  a  general  sense  for  the  ordinary  emergencies  of  his  life,  where 
mistake  or  misapprehension  would  result  in  no  serious  consequences. 
But  to  allow  it  to  be  the  means  of  sustaining  an  import^t  disposition 
of  property  by  a  will  and  codicil,  would,  under  the  circumstances 
appearing  in  this  case,  be  dangerous  in  the  extreme,  for  the  reason 
that  such  a  determination  would  be  made  without  any  reasonably 
sure  foundation  for  its  support.  Gases  are  cited  in  the  argument, 
and  points  of  the  proponent's  counsel,  in  which  testamentary  dispo- 
sitions of  property  have  been  maintained  upon  evidence  of  assent, 
conveyed  by  signs  and  motions.     But  they  were  not  of  that  uncer- 
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tain  and  eqoiyocal  character  that  they  appeared  to  be  in  this  case. 
For  that  reason,  those  authorities  cannot  be  accepted  as  controlling 
the  present  controversy^  and  there  is  nothing  in  them  fairly  justi- 
fying the  extension  of  the  principle  maintained  by  them. 

According  to  the  testimony  of  Mr.  Geissenheiner,  who  for  many 
years  had  been  the  decedent's  counsel,  he  was  in  the  habit  of 
nodding  in  conversation  without  limiting  the  movement  to  the 
expression  of  an  assenting  design,  and  sometimes  even  when  a 
negative  answer  was  given  in  words.  He  said  that  he  had  a  habit 
of  nodding  when  he  spoke,  whether  he  agreed  or  whether  he 
differed.  And  that  was  sufficient  to  render  the  act  one  of  doubtful 
signification,  even  though  ordinarily  he  may  have  designed  the 
expression  of  assent  by  means  of  it. 

'  After  he  was  deprived  of  the  power  of  communicating  such 
thoughts  as  he  still  might  have  by  speech,  he  accompanied  his 
nods  by  sounds  of  a  variable  character.  When  Step^an  endeavored 
to  talk  with  him  upon  one  occasion,  he  represented  the  sounds  the 
decedent  made  by  the  letters  *'  m  '*  "  m  "  "  m  '* "  ghagh,*'  "  ghagh'* 
'^  ghagh  "  with  a  movement  of  the  head,  showing  a  nod.  Moser 
represents  the  sounds  made  in  his  presence  by  the  letters  ^' ghagh '' 
combined  and  repeated  several  times.  He  said  that  the  decedent 
nodded  and  made  a  sound.  Feldheim  testified  that  this  inarticu- 
late mode  of  expression  commenced  before  the  time  when  he  was 
married,  and  when  by  watching,  words  might  be  distinguished  and 
understood.  The  sounds  he  represented  were  still  different  from 
the  others,  being  expressed  by  the  combined  letters  '*ngh"  ^'ngh" 
"ngh"  *'ngh."  Schaaf  endeavored  to  converse  with  him  on 
the  4th  of  June,  1873.  He  was  the  person  who  had  the  con- 
tract for  the  mason  work  of  the  building  being  erected,  and 
to  whom,  for  that  reason,  the  decedent  would  be  very  natu- 
rally desirous  of  expressing  himself  if  he  could.  But  he  said 
that  the  decedent  merely  nodded  and  made  the  sounds  ^^ehu," 
*'  ehu,  *'  "  phu. "  And  he  afterward  added  that  when  any 
one  spoke  to  him  he  most  of  the  time  made  that  sound  fol- 
lowed by  the  sound  "wehn,"  "wehn,''  "wehn.''  Heynemann, 
the  collector  of  the  monthly  gas  bill,  said  that  after  1872  he 
made  the  sound  "m,''  "m,*'  **m,"  accompanied  with  a  quivering 
movement  of  the  lips.  The  sound  Ohallier,  the  carpenter,  heard 
was  "pf,"  "pf,"  "pf,''  "pf.''  Stryker,  who  was  cashier  of  the 
Murray  Hill  Bank  and  saw  the  decedent  there  at  the  directors' 
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meeting  in  February,  1872,  stated  that  he  nodded  and  made  a  side- 
wise  movement  of  ids  head.  He  said  that  he  would  make  such  a 
motion  and  endeavor  to  speak.  But  he  had  no  conversation  with 
any  one  during  the  meeting.  Moore  stated  that  he  moved  his  head 
while  he  was  at  the  house  in  the  latter  part  of  1872,  and  made  a 
guttural  sound  expressed  by  the  letters  "hagh,"  ^^hagh,"  ^^hagh," 
"hagh."  The  sounds  Stadler  heard  were  "gh,"  "gh,"  "gh.*' 
When  Graham  saw  him  in  May  or  June,  1873,  he  did  not  speak 
but  moved  his  head  from  shoulder  to  shoulder.  To  Arnold  he 
made  a  sort  of  gurgling  noise.  When  the  proponent's  witness, 
Bettinger,  saw  him  in  November,  1872,  he  understood  him  to  say, 
*'  how  do  you  do  "  and  heard  another  noise  not  expressed  by  words 
issuing  from  his  throat  And  Wagner,  another  witness  called  for 
the  same  parties,  who  saw  him  in  January  or  February,  1872,  stated 
that  in  answer  to  his  salutation  of  **  how  do  you  do,''  he  nodded 
his  head  and  expressed  the  word  '^  so."  But  that  he  said  was  not 
done  distinctly,  but  so  that  he  could  understand  it.  The  sounds 
made  at  the  times  when  the  propounded  instruments  were  executed, 
have  already  been  mentioned.  And  as  various  as  they  were,  It 
was  the  decedent's  habit  almost  invariably,  to  accompany  the 
utterance  of  each  with  a  nod  or  some  other  movement  of  the  head. 
Why  these  sounds  were  made  by  him,  cannot  be  ascertained  from 
any  direct  evidence  given  on  the  hearing,  and  it  is  not  probable 
that  any  could  possibly  have  been  obtained. 

But  as  they  were  made  byway  of  response  when  he  was  addressed, 
they  must  be  evidence  of  ineffectual  efforts  to  speak,  and  for  that 
purpose  to  express  thoughts  he  probably  entertained,  but  could  not 
utter,  and  if  the  differences  in  the  sounds  meant  any  thing,  they 
must  have  be6n  designed  for  different  thoughts;  and  as  such, 
would  necessarily  qualify  the  signification  of  the  movement  made 
by  the  head.  No  reasonably  certain  indication  of  unqualified 
assent  could  therefore  be  established  by  the  nod.  With  one 
expression  of  sound  it  probably  meant  one  thing,  while  with  a  dif- 
ferent sound  an  entirely  different  thing.  But  what  in  either  case 
was  designed  to  be  expressed  by  the  combination  no  possible  means 
exist  for  determining  with  any  thing  like  reasonable  certainty,  and 
for  that  reason  they  would  be  unsafe  and  unreliable  circumstances 
for  the  conclusion  that  the  decedent  intended,  by  means  of  them, 
to  express  his  assent  to  either  instrument  propounded  for  probate. 
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or  his  desire  that  they  should  be  witnessed  by  the  persons  in  his 
presence  as  his  will  and  codicil 

But  if  the  decedent  had  actitidly  subscribed  the-  controyerted 
instruments,  and  the  formal  requisites  prescribed  by  the  statute 
had  been  proyen  to  haye  been  obseryed,  it  is  claimed  by  the  con- 
testants that  they  were  still  properly  rejected  by  the  surrogate  on 
account  of  fraud  and  undue  influence.  These  objections  assume 
that  if  they  were  executed  at  all  by  the  decedent,  that  act  may  haye 
been  designedly  performed  by  him  in  each  instance,  but  under  the 
controlling  influence  of  his  wife,  and  in  consequence  of  a  fraudu- 
lent misrepresentation  of  the  contents  of  one  or  both  of  them. 

The  eyidence  shows  no  serious  disagreement  between  the  dece- 
dent and  his  children  or  grandchildren,  and  no  reason  there- 
fore why  he  should  haye  been  disposed  to  depriye  them  of 
his  property.  On  the  contrary,  Mrs.  Perry,  who  eyidently 
marshaled  her  recollection  for  the  benefit  of  his  widow,  stated 
that  Qeorge  and  Louis  were  always  respectful  enough  to  their 
father*  And  he  does  not  seem  to  haye  found  fault  with 
either  Frederick  or  Louis,  but  he  did  not  like  their  wiyes. 
He  was  disappointed  in  Oeoige,  who  married  without  his  approba- 
tion, and  afterward  went  to  Califomia  without  his  assent,  and  did 
not  proye  industrious  or  thrifty  as  he  had  the  right  to  expect  he 
would  from  the  adyantages  secured  to  him.  But  no  such  dissatis- 
faction was  engendered  between  them  as  would  be  supposed  to  lead 
to  any  testamentary  disposition  of  the  father's  property  seriously 
prejudicial  to  their  natural  expectations;  and  from  the  circum- 
stances under  which  he  married  the  appellant,  she  had  no  uncom- 
mon claims  upon  his  liberality.  It  is  true,  she  gaye  him  constant, 
kind  and  commendable  care,  attention  and  assistance.  But 
the  duty  to  obserye  and  render  that  fairly  arose  out  of  the 
fact  that  she  married  an  old,  infirm  man  in  decaying  health,  who 
could  not  probably  suryiye  that  eyent  but  a  few  years  at  most  It 
was  reasonably  to  be  expected  that  such  ofBlces  would  be  required 
of  her,  and  according  to  the  uncontradicted  eyidoice  giyen  upon 
the  hearing,  she  did  anticipate  that  such  would  be  her  duties,  and 
for  their  performance  she  considered  herself  entitled  to  be  made  his 
wife.  Upon  this  subject  Barbara  Koch,  who  liyed  in  the  family  as 
a  domestic  for  some  time,  testified  that  Mrs.  Sollwagen  told  her 
that  '^  father  was  ashamed  to  get  married;  that  he  had  promised  to 
marry  her  and  then  he  said  he  would  not  do  it."    ''She  said  if  he 
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did  not  marry  her^  and  he  died  without  their  being  married,  people 
would  laugh  at  her,  and  she  would  not  stay  in  this  way.  She  said  if 
she  stayed  there  and  kept  house,  and  Mr.  Bollwagen  died,  people 
would  laugh  at  her  and  say  she  had  to  be  his  wife  any  how,  without 
marrying,  and  she  would  not  have  a  bad  character  like  this.  She 
would  not  stay  there  without  he  married  her.*'  She  also  testified 
that  Mr.  SoUwagen  informed  her  that  he  did  not  like  living  with 
his  son  Frederick,  and  said:  ^'I  think  I  would  do  better  to  take  a 
place  for  myself  and  take  somebody  to  keep  house  for  me.  I  am 
old  and  sickly,  and  I  don't  like  to  get  married  again,  and  I  mean  to 
have  somebody  to  take  care  of  me.  If  I  liked  to  get  married,  I  can 
get  plenty  of  women  or  young  girls  to  get  married  to,  but  I  am  too 
old  to  get  married ;  I  am  sickly  and  I  don't  like  to  get  married 
again,  but  I  think  I  would  do  better  to  take  somebody  to  keep 
house  for  me  and  pay  them  by  the  month."  Martha  Miller,  a  wit- 
ness and  friend  of  the  appellfmt,  testified  that  she  heard  the  dece- 
dent say  that  he  must  haye  somebody  to  take  care  of  him,  and  that 
he  had  married  Lena;  that  he  must  haye  somebody  with  him  to 
attend  him;  that  he  liked  her,  and  if  he  had  had  such  care  as  he 
had  from  her  he  would  haye  liyed  longer. 

Kone  of  this  eyidence  has  been  in  any  manner  questioned,  assailed 
or  denied.  If  the  appellant's  statements  had  been  incorrectly 
repeated  it  was  within  her  own  power  to  controyert  that  fact.  But 
that  she  wholly  failed  to  do.  It  may  therefore  be  assumed  that 
these  statements  were  made  by  each  party  as  they  were  giyen  by 
the  witnesses.  And  from  them  it  clearly  appears  that  affection  had 
little  or  nothing  to  do  with  the  marriage  that  was  solemnized. 

It  was  on  the  other  hand,  with  both  the  parties  to  it,  a  matter  of 
mere  conyenience  and  expediency.  The  eyidence  giyen  by  Barbara 
Shepherd  confirmed  this  conclusion,  which  was  entitled  to  some  con- 
sideration as  long  as  it  was  in  harmony  with  the  statements  of  the 
other  witnesses,  although  she  testified  eyasiyely  on  some  subjects 
and  was  actuated  by  yery  decided  feeling  against  the  appellant. 
From  the  manner  in  which  the  marriage  was  produced,  there  was 
not  the  least  probability  that  the  decedent  would  be  disposed  to 
make  any  decided  diyersion  of  his  property  in  fayor  of  his  wife  ; 
and  nothing  appears  to  haye  afterward  occurred  which  could 
proDably  be  supposed  to  make  any  change  in  his  inclination  in  that 
respect.  On  the  contrary,  he  receiyed  from  his  wife  only  the  ser- 
vices and  attention  which  his  feeble  and  helpless  condition  required. 


JANTJABY  TEEM,  1876.  427 

Rollwagen  ▼.  BoUwagen. 

and  he  had  previously  expected  to  secure  some  person  to  perform 
for  him.  And  for  that  he  advanced  her  to  a  position  of  affluence 
from  one  of  mere  servility^  in  which  she  received  but  $14  a  month 
by  way  of  compensation. 

Before  that  time>  in  repeated  instances^  he  declared  that  his 
children  and  grandchildren  were  finally  to  have  his  property.  It 
seemed  to  have  been  his  purpose  to  restrain  its  actual  division  until 
his  youngest  grandchild  attained  the  age  of  twenty-one  years.  But 
with  that  restriction^  there  can  be  no  doubt  but  that  it  was  his 
settled  purpose  that  the  property  he  had  should  ultimately  be 
theirs.  The  existence  of  that  design  was  declared  to  his  friends, 
Stephan^  Moser,  Dugro,  Moore,  Hoch  and  Shepherd,  and  that  design 
appears  to  have  extended  beyond  his  marriage  to  the  appellant,  for 
although  he  may  hare  said  to  Mrs.  Perry  as  she  testified  he  did, 
that  he  would  alter  his  will  so  as  to  giye  her  the  house  he  had 
bought,  in  place  of  the  one  he  had  given  her,  and  afterward  sold, 
that  was  in  no  way  inconsistent  with  what  the  appellant  said  to 
Barbara  Eoch,  when  she  told  her  ^*  that  father  made  a  will,  but 
that  he  did  not  give  her  any  thing  of  her  own,  but  he  let  her  live 
in  the  house  in  Ninth  street,  and  he  gaye  her  so  much  that  she 
would  be  able  to  live  good,  but  nothing  for  her  own — that  every 
thing  after  this,  fell  back  to  his  children,  and  she  had  nothing 
for  her  own.^'  This  was  a  clear  and  explicit  admission  that  in 
the  wiU  which  had  then  been  made,  the  design  previously 
declared  by  the  decedent  to  the  other  witnesses  had  been  carefully 
carried  into  effect,  subject  only  to  a  life  estate  given  to  the  appel- 
lant in  their  place  of  residence,  and  it  must  have  related  to  the 
Bosenstein  will,  for  no  other  appears  to  have  been  made  after  their 
marriage  until  the  instrument  in  controversy  was  executed.  This 
statement  must  have  been  true,  otherwise  the  appellant  would  have 
contradicted  it  as  she  was  perfectly  competent  as  a  witness  for  that 
purpose.  The  evidence  given  by  Bellesheim  did  not  conflict  at  all 
with  the  truth  of  this  statement.  For  while  he  thought  he  had 
made  the  instrument  prepared  by  him  the  same  as  the  one  previ- 
ously drawn  by  Bosenstein,  except  so  far  as  it  related  to  the  house 
purchased  and  the  exclusion  of  Beers  as  executor,  he  added  that  he 
could  not  say  whether  the  house  sold  was  devised  in  fee  or  only  for 
life  or  widowhood  in  the  preceding  will.  This  statement  of  the 
appellant  as  to  the  fact  remained  uncontradicted,  and  as  it  was  a 
probable  one,  and  the  witness  in  no  way  assailed  or  impeached. 
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the  Borrogate's  court  was  at  liberty  to  accept  and  act  upon  it  as  the 
truth.  Newton  v.  Popey  1  Cow.  109 ;  Dolsen  v.  Arnold^  10  How. 
628 ;  Lomer  v.  MeehWy  26  N.  Y.  361 ;  White  v.  Stittman,  id.  641. 
According  to  the  eyidence  which  Bellesheim  gave  he  was  directed 
by  the  appellant  to  prepare  the  first  instrument  made  by  him  so  as 
to  carry  out  the  design  of  the  decedent^  to  give  her  the  newly  pur- 
chased residence  in  place  of  the  other  which  had  been  sold.  That, 
without  any  thing  further,  would  not  entitle  her  to  have  it  in  fee  as 
long  as  the  other  had  only  been  devised  to  her  for  life.  Nothing 
was  said  about  enlarging  her  interest  in  the  estate.  It  was  to  be  a 
mere  substitution  of  one  residence  for  the  other.  That  intention 
was  not  expressed  or  in  any  way  preserved,  for  the  newly-drawn 
instrument  contained  a  devise  to  her  in  fee  of  the  residence  which 
waa  merely  to  have  been  substituted  in  the  place  of  the  one  that 
had  been  sold,  and  an  absolute  bequest  of  a  third  of  the  decedent's 
personal  property. 

It  is  not  necessary  to  determine  by  whose  agency  or  intervention 
this  change  was  effected.  The  instrument  ^produced  for  probate 
showed  that  it  had  been  made,  and  that,  too,  when  the  enfeebled 
condition  of  the  decedent  would  render  him  entirely  incapable  of 
detecting  it  from  tiie  mere  reading  of  the  instrument  in  his  hearing, 
the  only  possible  means  he  had  for  information  on  the  subject. 
That  was  a  fraud,  and  one  which  was  of  so  material  a  character  as 
to  justly  require  that  the  instrument  should  not  be  admitted  to  pro- 
bate. Botsford  V.  McLean,  46  Barb.  479,  486,  490;  Bider  v. 
Powell,  28  N.  Y.  310 ;  Welles  v.  Yates,  44  id.  626. 

The  testimony  of  Bellesheim,  who  drew  both  the  instruments, 
shows  that  the  instructions  received  by  him  were  derived  wholly 
from  the  appellant.  It  is  true  that  she  professed  to  convey  only 
the  wishes  of  the  decedent,  but  there  was  no  evidence  whatever 
given  that  she  did  that,  for  no  reliance  could  be  placed  on  the  nods 
and  inarticulate  sounds  proceeding  from  him.  And  it  was  her 
interest  to  have  the  direction  of  his  property  changed  as  far  as  that 
could  plausibly  be  done  for  the  promotion  of  her  own  pecuniary 
advantage.  In  each  instance  she  was  the  party  who  was  really  to  be 
benefited.  For  if  the  child  which  was  to  be  bom  was  his,  her  rights 
were  amply  secured  by  the  statute  of  the  State.    2  B.  S.  66,  §  49. 

In  this  respect  his  situation  placed  him  peculiarly  under  her  con- 
troL  He  was  helpless  and  dependent  and  subject  entirely  to  her 
influence.    This  is  not  a  mere  inference  from  his  condition,  and  the 
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fact  that  she  and  her  brother  and  mother  were  the  only  other 
inmates  or  occupants  of  the  honse  besides  th^  servant^  for  the  proof 
which  was  given  of  her  own  statements  shows  that  to  haye  been  the 
case.  Stephan  testified  that  she  told  him  that  Frederick  Bollwagen, 
Jr.>  at  one  time  wanted  his  father  to  sign  some  paper  tot  him,  and 
that  he  wanted  to  do  it  bnt  she  told  him  not  to,  and  he  did  not. 
She  said  that  papa  would  not  do  any  thing  unless  she  was  satisfied 
with  it ;  would' not  sign  any  papers.  Mrs.  Perry  stated  that  he  told 
her  that  Frederick  wanted  a  power  of  attorney  from  him,  but  he 
would  not  give  it ;  that  they  wanted  to  make  a  fool  of  him,  so  that 
when  he  wanted  money  he  would  have  to  go  to  them  for  it  But 
as  that  was  in  June,  1873,  when  the  eyidence  fairly  shows  that  he 
had  lost  the  power  of  speech,  no  special  reliance  can  be  placed  upon 
her  evidence  as  to  the  fact.  It  appeared  further  that  none  of  his 
children  or  grandchildren  were  allowed  to  be  witii  him  unless  the 
appellant  was  present,  and  at  the  time  when  it  was  apparent  that 
he  was  about  to  die,  she  declined  to  have  them  sent  for,  saying  that 
he  had  directed  that  they  should  not  attend  him  at  that  time,  which, 
considering  his  feelings  toward  them,  was  certainly  exceedingly 
improbable. 

Under  these  circumstances,  even  if  the  decedent  had  been  shown 
to  have  comprehended  and  assented  to  the  changes  made  in  the 
disposition  he  had  provided  should  be  made  of  his  property  by  the 
Bosenstein  will,  as  long  as  they  were  wholly  for  the  benefit  of  the 
appellant,  under  whose  direction  and  procurement  they  were 
effected,  the  presumption  would  be  that  they  resulted  from  her 
influence,  unduly  and  improperly  exercised  over  him.  This  was 
substantially  the  doctrine  of  Dek^eld  v.  Parish,  25  N.  Y.  9,  35, 
86 ;  Tyler  v.  Oardiner,  35  id.  559,  592,  593;  Nexsen  v.  Nexsm^ 
2  Eeyes,  229,  233  ;  Lee  v.  DiU,  11  Abb.  214,  and  Marvin  v.  Marvin, 
decided  by  the  GcHirt  of  Appeals,  but  not  reported.* 

*  The  foUowliig  is  tha  dedston  refeired  to,  which  has  not  heretofore  been  published: 

Acnoir  bjGeoige  L.  Xsrvln  end  another  against  Le  Gnnd  Marvin  and  others. 

This  action  was  one  in  partttloo,  authorised  \)j  section  9  of  chapter  888  of  the  Laws  of 
1868,  in  which  the  plaintiffs,  as  heirs  at  law  of  Banh  L.  Marvin,  have  the  right  to  contest 
the  validity  of  the  win  of  Mrs.  Marvin.  The  Supreme  Court  ordered  issues  wliich  were 
settled  to  be  tried  by  a  jury,  and  among  these  issues  were  two  which  the  Jury  found 
against  the  win,  to  wit:  That  the  testator  executed  the  win  under  the  restraint  of  Le  Grand 
Marvin,  and  also  that  she  executed  the  same  under  the  undue  faflwAHAA  of  the  said  Le 
Grand. 

On  an  appUcatlon  to  the  special  term  for  a  new  trial,  the  same  was  denied,  and  judgment 
was  given  for  the  plalnUffis  upon  the  isBoes  found,  setting  aside  the  said  wffl  and  decreeing 
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The  presumption  as  to  the  codicil  in  this  respect  is  still  stronger 
than  that  attaching  to  the  will,  for  it  was  said  that  the  decedent 
had  directed  the  change,  on  account  of  his  wife's  maternal  con- 
partition  among  the  heln  at  law.  The  defendants  appealed  to  the  general  term  from  the 
Judgment  where  the  same  was  aiBrmed,  and  the  defendants  have  an>ealed  to  this  oooitk 
The  questions  material  to  be  considered  on  this  appeal  win  be  stated  in  the  opinion. 

E.  B,  Veddtr  and  Le  Qrand  Marvin,  for  appellants. 

Shennan  S.  Bogers,  for  respondent  • 

Mason,  J.  The  appdlants  rely  mainly  upon  alleged  errors  in  the  diaige  of  the  Jodgs  to 
the  jury,  in  obtaining  a  reversal  of  the  judgment  and  a  neW  triaL 

The  testatrix,'  an  aged  lady  In  yeiy  f eeUe  health,  and  when  Jnst  upon  the  veige  of  the 
grave,  and  while  living  with  the  defendant  Le  Grand  Marvin,  ezeouted  the  will  in  question, 
whereby  she  devised  nearly  all  her  estate  real  and  personal,  amounting  to  976,000,  to  the 
said  Le  Grand.  This  will  was  drawn  by  the  said  Le  Grand  Marvin  and  executed  under  the 
drcumstanoes  above  stated,  while  she  was  extremely  feeble  and  but,  a  very  short  time 
before  her  death,  and  by  the  will  she  entirely  disinherited  her  only  other  son  and  heir, 
George  L.  Marvin. 

The  Judge  charged  the  Juiy  in  substance  and  effect  that  the  legal  presumption  arising 
from  the  fact  that  this  will  was  drawn  by  Le  Grand  Marvin,  the  principal  legatee,  was  that 
the  instrument  was  executed  under  undue  influence,  and  that  unless  that  presumption  had 
been  satisfactorily  overcome  by  evidence  given,  the  issues,  so  far  as  they  involved  the 
question  of  undue  influence,  should  be  found  in  favor  of  the  plaintiff. 

The  charge  must  be  regarded  in  its  application  to  the  case  then  on  trial  before  the  courti 
and  the  Jury  must  have  understood  the  Judge  as  speaking  in  reference  to  the  will  in  ques- 
tion, and  the  situations  and  relations  existing  between  Le  Grand  Marvin  and  the  testatrix. 
The  Judge  was  speaking  of  the  legal  presumption  arising  from  this  will,  upon  the  undis- 
puted facts  surrounding  its  draft  by  this  principal  legatee. 

Applied  to  the  case  before  us,  I  do  not  think  the  charge  is  objectionable. 

By  the  dvil  law  such  a  will  drawn  by  the  legatee  would  be  absolutely  vdd,  "Qui 80 
KTipsefit  haeredem,"  OregpeO,  v.  Dubois,  4  Barb.  896;  DOafleld  v.  Pcuith,  86  N.  T.  85. 
The  courts  in  En^^land  and  in  this  country  have  not  gone  the  length  of  the  civil  law  and 
held  such  wills  absolutely  void,  yet  the  better  rule  to  be  deduced  from  the  adjudged  cases 
is,  thi^  a  presumption  of  undue  influence  shall  be  indulged  against  them  when  the  testatCMr 
is  feeble,  weak  and  in  advanced  old  age.  I  do  not  mean  to  say  that  such  legal  presumption 
will  be  indulged  In  in  eveiy  conceivable  case,  but  the  rule  to  be  deduced  from  the  adjudged 
cases  in  our  own  courts  will  fully  Justify  this  charge  in  its  application  to  the  case  at  bar. 
I  will  not  go  into  a  review  of  tiie  cases,  but  content  myself  with  referring  to  some  of  the 
most  prominent.  OretpeU  v.  Dubois,  4  Barb.  898,  898;  Ddoifield  v.  Parish,  25  N.  Y.  9,  85, 86; 
Barry  v.  ButUer,  1  Circt  Bed.  6,  87;  Lake  v.  Ranney,  8  Barb.  48;  Stanton  v.  Weathenoaae^ 
16  id.  196,  80  id.  184;  Lee  v.  1)02,11  Abb.  814;  iVew/ioufe  v.  (ToodKTin,  17  Barb.  886. 

The  case  shows  that  this  legatee,  who  drew  this  will,  is  a  lawyer,  and  was  consequently 
her  legal  adviser  in  the  drawing  of  the  will,  and  the  case  comes  very  near  the  suspected 
relation  of  attorney  and  client  where  fraud  or  undue  influence  will  be  presumed  from  the 
relation  of  the  parties.  9  Paige,  848;  4  Kent's  Ciom.  488  (8d  edition);  9  Yes.  898;  181d.  878; 
18  id.  188;  18  id.  185;  1  Hoffm.  Ch.  481;  8  Sandl  696;  10  Paige,  888;  11  id.  688;  16  N.  Y. 
885;  88  Barb.  480;  Willard's  £q.  Juris.  178, 174;  1  Story's  Eq.  Juris.,  §  810. 

Tlie  charge  of  the  judge  upon  the  trial  as  to  what  constituted  undue  influence  that  will 
avoid  a  wiU,  was  dearly  right.  He  instructed  the  Jury  that  In  order  to  constitute  undue 
influence,  within  the  meaning  of  the  issues,  it  must  be  such  an  Influence  as  In  some  degree 
destroyed  the  free  agency  of  the  testatrix  and  constrained  her  to  do  what  was  against  her 
actual  will  or  intention,  and  which  she  was  unable  to  refuse,  or  too  weak  to  resist.  This  is 
in  strict  conformity  to  the  law.  Gardner  v.  Gardner,  84  N.  Y.  166;  Sequin  v.  Seflfufn,  8 
Keyes,  668, 660.  Under  such  a  definition  as  is  embraced  in  this  change,  the  influence  must 
be  such  as  to  deprive  the  testator  of  the  exerdse  of  her  freewill.  84  N.  Y.  168;  8  Keyes, 
669,  41  Penn.  St  818.    Undue  influence  and  restraint  are  synonymous  terms  in  our  law. 
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dition^  while,  according  to  the  evidence  given  by  Mrs.  Miller^  he 
knew  that  very  well  in  the  third  month  which  could  not  have  been 
later  than  March,  1873,  as  it  appeared  when  the  child  was  actually 

There  is  at  least  no  case  of  undue  influenoe  that  would  avoid  a  will  that  does  not  faU 
under  the  definition  of  restraint.  If  Uie  coercion  or  Influence  oyer  the  mind  of  a  testator 
is  so  strong  as  to  destroy  free  agency  in  the  act  of  making,  the  will,  then  sach  person  is  cer- 
tainly laboring  under  restraint,  for  the  ascendency  of  another  win  over  that  of  the  testator 
to  such  an  extent  as  that  is  just  as  much  a  restraint  upon  him  as  though  it^were  produced 
by  physical  force.  His  own  will  no  longer  controls  his  actions,  but  the  will  of  another.  It 
is  the  same  whether  the  effect  is  produced  by  physical  force  or  actual  coercion  by  some 
other  Instrumentality.  There  was  no  error,  therefore,  in  the  third  paragraph  of  the  judge*s 
charge,  in  which  he  instructed  the  jury  that  if  they  found  there  was  undue  influenoe  in  this 
case  they  might  flnd  restraint  also. 

There  may  be  an  error  in  this  paragraph  of  the  diarge,  but  it  cannot  avail  the  appellants, 
for  it  was  against  the  plaintiffs  instead  of  the  defendants. 

The  judge  did  say  "  the  testtanony  shows  there  was  no  restraint,**  and  then  left  it  to  the 
jury  to  say  whether  the  will  was  not  executed  under  undue  influence,  which  he  instructed 
the  jury  must  be  influence  so  strong  as  to  destroy  the  free  agency  of  the  testatrix  and  con- 
strain her  to  do  what  was  against  her  actual  wDl  or  intention  and  which  she  was  unable  to 
reAise,  or  too  weak  to  resist. 

TUs  eaDs  for  a  flnding  literally  of  a  restraint  over  the  testatrix  in  making  her  wiU.  It  is 
bat  reasonable  to  say  that  the  judge  meant  physical  restraint  when  he  told  the  jury  that 
the  testimony  shows  there  is  no  restraint.  We  cannot  impute  to  the  judge  the  inconsistency 
of  instructing  the  jury  in  the  flrst  place  that  the  testimony  showed  there  was  no  restraint 
and  then  leaving  to  the  jury  to  say  whether  there  was  or  not. 

Then  has  been  some  mistake,  probably,  in  the  settlement  of  the  case.  It  is  not  import- 
ant how  it  arose,  as  the  error,  if  any,  was  against  the  plaintiffs,  and  could  not  have  pre- 
jndloed  the  defendants. 

The  issues  were  fairly  submitted  to  the  jury.  The  jury  were  left  free  in  the  charge  to 
flnd  the  issues  whether  this  will  was  executed  under  undue  influence  or  restraint,  and  they 
have  found  both  issues  in  favor  of  the  plalntiffa,  as  they  should  have  done  if  they  found 
either  in  their  ftevor. 

I  have  examined  carefully  tiie  rulings  of  the  judge  upon  the  trial  upon  questions  of  e^- 
denoe,  and  I  am  not  able  to  discover  any  errors  therein  calling  for  the  reversal  of  the  judg- 
ment. The  court  is  not  bound,  in  reviewing  the  trial  of  issues  before  a  jury  in  equity 
cases,  by  the  same  technical  rules  that  prevail  on  a  bill  of  exceptions.  If  the  court  can  see 
from  the  whole  ease  that  no  error  has  been  committed  by  the  presiding  judge  prejudicial 
to  tbe  complaining  party,  and  upon  the  whole  case  the  verdict  appears  to  be  right,  the 
court  will  not  granta  new  trlaL  Lcmtinif  v.  SumtXL,  18  Barb.  610;  8Barb.  Ch.  826;  Antharpe 
T.  Oonutoek^  S  Paige,  488;  Van  AUh  v.  Huntar,  6  Johns.  Ch.  148;  LanHnff  v.  BuneO,  2 
N.  Y.  688;  OayUmr.  Flan«n0toyi, SSBarb.  144;  1  EUm.  A B.  160;  SBusseU, 88;  1  Dow.  (U.  8.)  180. 

In  this  clasB  of  cases  a  new  trial  will  not  be  granted  merely  on  the  ground  that  the 
judge  received  improper  testimony  on  the  trial  of  the  issues,  or  that  he  r^ected  that  which 
is  proper,  if  on  the  whole  case  the  court  is  satlsfled  that  tlw  result  ought  not  to  have  been 
different,  if  sudi  testimony  had  been  rejected  in  the  one  case  or  received  in  the  other.  8 
N.  T.  668;  2  Paige,  882;  1  Sim.  &  8. 160;  2  Russell,  88,  and  the  cases  last  above  cited. 

Hie  court  hold  abroader  discretion  as  to  granting  new  trials  in  such  cases  than  they  do 
in  actions  at  law.  And  this  is  especially  so  where  the  issues  in  an  equity  case  have 
been  ordered  to  be  tried  by  a  jury.  I  do  not  think  any  of  the  rulings  upon  questions  of 
evidence  are  erroneous;  none  certainly  which  will  justify  this  court  in  granting  a  new 
trial.  The  verdict  of  the  jury  is  justifled  by  the  evidence  in  the  case,  and  the  judgment 
should  be  affirmed. 

For  afllrmanoe,  MiaoM,  Woodruit,  Gbovbb,  Jamsb  and  Daxikls,  JJ. 

For  reversal,  Lott  and  Huin,  J  J. 

Judamtnt  Offfirmcd. 
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bom.  If  that  had  been  the  reason,  the  instrument  propounded  as 
his  will  would  probably  have  contained  all  that  was  requisite  for 
the  protection  of  the  interests  of  the  child^  which  even  then  was 
expected  to  be  bom.  The  truth  is  more  likely  to  be  found  in  the 
other  circumstance  that  the  change  was  attempted  for  the  sole 
object  of  securing  his  wife  the  four  lots  upon  ayenue  A. 

If  the  wife  had,  as  she  said  she  had,  acquired  so  much  control 
over  her  husband  as  to  preyent  him  from  subscribing  papers  he  was 
willing  to  execute,  it  is  yery  easy  to  see  that  by  the  same  means  she 
could  procure  the  execution  of  those  she  desired  from  him,  for  the 
promotion  of  her  own  individual  interests,  even  though  they  might 
not  otherwise  receiye  the  approyal  of  the  little  judgment  he  was 
capable  of  exercising ;  and  that  circumstance,  together  with  the 
facts  appearing  in  the  eyidence  that  the  directions  which  were  giyen 
for  the  changes  made  in  the  disposition  of  the  decedent's  property, 
all  emanated  from  her  without  any  reliable  eyidence  of  their 
approyal  by  his  uncontrolled  judgment ;  that  they  were  exclusiyely 
for  her  benefit ;  that  the  details  of  making  them  were  substantially 
arranged  and  managed  by  her  ;  that  neither  of  his  children  was  on 
either  occasion  apprised  of  what  was  being  done  ;  that  no  reason 
existed  in  his  relations  with,  or  feelings  toward  her  or  his  children 
and  grandchildren,  which  could  naturally  be  expected  to  produce 
such  changes,  combined  with  his  own  enfeebled  and  dependent  condi- 
tion  justify  the  conclusion  adopted  by  the  surrogate,  that  they 
resulted  solely  from  the  controlling  influence  exercised  by  her  oyer 
him  at  the  times  when  those  changes  were  effected,  and  when  he 
wa&  too  weak  and  too  much  reduced  to  maintain  and  exercise  his 
own  will  concerning  the  propriety  of  his  acts. 

A  yery  large  number  of  authorities  haye  been  cited  by  the  coun- 
sel for  the  appellant,  showing  under  what  circumstances  it  has  been 
held  that  the  proof  of  undue  influence  was  insufficient  to  ayoid 
testamentary  dispositions  of  property,  and  the  extent  to  which 
influence  and  importunity  may  be  lawfully  used.  But  as  none  of 
them  seem  to  bear  upon  the  particular  principle,  applicable  under 
the  circumstances  of  this  case,  or  on  the  propriety  of  its  applica- 
tion to  the  facts  appearing,  no  special  reference  to  them  can  be 
required. 

It  is  enough  that  the  authorities  relied  upon  appear  to  fully  sus- 
tain the  conclusion  stated,  without  entering  upon  any  examination 
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of  others,  that  can  in  no  8en£»  be  accepted  as  controlling  upon  the 
case  established  by  the  prool 

No  injustice  will  be  done  to  the  appellant,  by  the  result  which 
has  been  maintained*  For,  as  she  expressed  the  fact  herself,  she 
*'  will  be  able  to  live  good  '^  on  what  she  may  lawfully  secure  from  the 
decedent's  estate,  even  though  it  shall  revert  to  his  children  and 
grandchildren  at  the  period  of  her  own  decease. 

There  was  no  error  in  the  disposition  which  the  surrogate's  court 
made  of  the  case,  and  the  decree  appealed  from  ought  therefore  to 
be  affirmed,  with  costs* 

Decree  affirmed. 


HUKPHKBTS  y.  HUBTT. 
If^wiction^-uiken  aUowabU  to  restrain  mforemMnA  of  eotUract. 

In  an  action  to  refonn  a  contract  which  waa  didmed  to  contain  yeiy  important 
enora,  inserted  hj  miatake  or  fraud  of  defendant,  disadyantageooe  to  plain- 
tiff, and  which  contained  a  severe  forfeiture  in  caae  of  non-performance  by 
plaintiff;  hM,  that  an  injunction  restraining  defendant  from  enforcing  the 
forfeiture  pendente  Uie,  upon  the  plaintiff  depositing  under  the  order  of  the 
court  the  sums  growing  due  under  the  contract  to  abide  the  event  of  the 
action,  was  proper. 

Appeal  by  defendant  from  an  order  at  the  special  term  continu- 
ing an  injunction. 

The  action  was  brought  by  Frederick  Humphreys  against 
Francis  W.  Hurtt  to  reform  aUeged  errors  in  a  written  contract 
between  plaintiff  and  defendant,  for  the  sale  by  defendant  to  plain- 
tiff of  the  capital  stock  and  assets  of  Humphrey's  Specific  Homoe- 
opathic Medicine  Company,  a  corporation  organized  under  the  laws 
of  this  State.  At  the  time  of  making  this  contract,  plaintiff, 
defendant  and  another  owned  the  stock  of  this  company.  The 
business  of  the  company  consisted  of  two  branches,  one  the  man- 
ufacture and  sale  of  what  was  termed  ''  Pond's  Extract,"  and  the 
other  the  manufacture  and  sale  of  what  was  known  as  ^'  Hum- 
phreys' Specific  Homoeopathic  Medicines. "  By  the  contract  in  ques- 
tion, plaintiff  agreed  to  purchase  and  pay  for  the  business  and 
property  of  the  last-mentioned  branch  of  business,  the  sum  of 
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$50^300  (defendant  taking  the  business  and  property  connected 
with  the  other  branch  mentioned).  The  payments  were  to  be  made 
in  specified  weekly  instalhnents^  and  the  contract  contained  varioas 
covenantSy  and  proyided  ''that  in  default  of  the  performance  by 
the  said  Humphreys,  his  heirs,  executors,  administrators  or  assigns, 
of  either  of  the  covenants  or  conditions  hereinbefore  contained, 
this  agreement  may,  at  the  option  of  the  said  Hurtt,  his  heirs, 
executors,  administrators  or  assigns,  be  rescinded  and  annulled, 
and  that  thereupon  all  payments  made  thereunder  by  the  said 
Humphreys,  his  heirs,  executors,  administrators  and  assigns,  shall 
be  forfeited," 

The  plaintiff  alleged  in  the  complaint  that  the  written  contract 
was  erroneous  and  unjust  to  him ;  that  the  agreement  between  the 
parties  was  that  defendant  should  1»ke  the  ''  Pond's  Extract "  branch 
of  the  business,  and  that  plaintiff  should  pay  defendant  for  the  other 
branch,  upon  an  estimate  of  the  difference  between  the  values  of 
the  two  branches,  business,  stock  and  indebtedness,  and  other  allow- 
ances the  sum  of  $26,650 ;  that  the  papers  were  hastily  read  over 
to  plaintiff  before  signing,  and  he  did  not  notice  that  the  sum  men- 
tioned in  tl^  agreement  was  greatly  in  excess  jof  what  he  had  agreed 
to  pay.  He  did  not  notice  that  no  deduction  or  allowance  had  been 
made  for  the  stock  of  Pond's  Extract,  nor  that  other  large  sums  had 
not  been  deducted  from  the  gross  sum;  and  he  alleged  that  either 
defendant  knew  of  the  errors  or  mistakes  in  the  agreement,  and 
procured  the  same  to  be  executed  for  his  own  advantage  wrongfully, 
or  that  the  errors  and  mistakes  were  mutual. 

The  complaint  asked,  among  other  relief,  for  the  reformation  of 
the  contract ;  that,  pending  the  action,  plaintiff  have  leave  to  pay 
into  court  all  such  sums  as  would  become  due  under  the  agreement ; 
to  abide  the  final  judgment  of  the  court  in  the  action,  and  that 
such  payments  be  adjudged  compliance,  etc. ;  that  defendant  be 
restrained,  pending  suit,  from  commencing  any  action  for  forfeiture. 

From  the  order  granting  the  relief  mentioned,  this  appeal  was 
taken. 

Coles  Morris  and  Michael  H.  Cardozo,  for  appellant. 

WiUiam  Sutphen  and  Ira  Shafer,  for  respondent. 

Dayis,  p.  J.  The  case  presented  by  the  plaintiff,  if  all  his  alle- 
gations are  sustained,  is  one  I  think  in  which  the  relief  sought  would 
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be  proper  in  the  adminiBtration  of  the  principles  of  equity.  Bryce 
V.  LoriUard  Ins.  Go,,  65  N.  Y.  240 ;  WOhs  t.  TateSy  44  id.  525; 
(7o^  T.  Bourne,  10  Paige,  526 ;  OilUspie  y.  Moore,  2  Johns.  Oh.  585. 

The  alleged  mistake  is  mathematical  in  its  character,  and  one 
into  which  parties  in  making  snch  a  division  of  interests  and  ascer- 
tainment of  values  might  innocently  falL  If  both  were  under  a 
misapprehension  as  to  the  true  amount  to  be  paid  by  plaintiff  to 
make  an  equality  of  division,  the  case  would  be  one  of  mutual 
mistake,  subject  to  the  corrective  power  of  a  court  of  equity,  but 
if  either  saw  that  the  other  was  contracting  to  pay  a  sum  greater 
than  the  terms  of  the  agreement  of  division  required,  and  permitted 
the  contract  to  be  prepared  in  a^  form  to  secure  advantages  to 
whioh  he  was  not  justly  entitled,  it  becomes  a  fraud  on  his  part  to 
endeavor  to  avail  himself  of  such' misapprehension,  and  equity  will 
interpose  to  prevent  the  wrong.  Of  course,  if  the  contract  was 
the  result  of  compromise  as  claimed  by  defendant,  there  is  no 
ground  for  reformation. 

The  contract  in  this  case  contains  a  severe  forfeiture  in  case  of 
default^  and  has  other  peculiarities  which  seem  to  require  that  the 
plaintiff,  while  seeking  to  reform  it,  should  not  be  exyfsed,  if  will- 
ing to  pay  the  installments  into  court,  as  they  mAtare  pendente  lite, 
to  the  injuries  that  might  follow  from  an  enforcement  of  the  for- 
feiture while  this  suit  is  pending.  We  do  not  think  the  order, 
under  all  the  circumstances  of  the  case,  was  improvidently  granted. 
If  any  particular  provision  in  it  works  a  hardship  to  defendant,  it 
is  still  a  subject  proper  for  modification  by  the  special  term,  but 
the  restraint  put  upon  the  prosecution  of  the  contract,  or  the  taking 
of  any  steps  to  enforce  the  forfeiture,  we  think  ought  to  be 
continued. 

The  order  is  therefore  affirmed,  with  110  costs  of  the  appeal, 
besides  disbursements. 

Order  afflrmedn 
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StrreeU — opening  tf — when  report  of  eammManere  wiU  not  be  dUtwrbed, 

In  a  motion  to  oet  aside,  for  frandalent  mistake  in  the  report,  the  oonflrmation 
of  a  report  of  oommiasioners  for  opening  a  street,  it  appeared  that  no  objeo- 
tions  were  filed  to  the  report  b^  the  moving  party  before  confirmation, 
although  an  opportunity  existed  therefor,  and  that  the  order  of  oonflrmation 
was  made  January  80,  and  the  proceedings  to  set  aside  were  not  initiated 
until  June  12  thereafter.  Held^  that  the  confirmation  could  not  be  disturbed 
except  for  fraud. 

Appeal  from  an  order  at  special  term,  denying  a  motion  to  set 
aside  an  order  confirming  the  report  of  the  commissioners  for  open- 
ing Le:xington  ayenne,  in  the  city  of  New  York,  from  Sixty-first 
street  to  Harlem  rirer. 

The  application  was  made  by  Salmon  S.  Sterens,  the  owner  of 
three  lots  on  the  north  side  of  One  Hnndred  and  Eighth  street, 
which  were  taken  for  the  improvement.  The  grounds  of  the  appli- 
cation were  that  he  had  been  grossly  wronged,  either  by  the  feind 
or  mistake  of  the  commissioners,  in  their  report. 

Lexington  avenue,  as  laid  out,  is  serenty'-five  feet  wide,  and  rans 
through  from  One  Hundred  and  Eighth  to  One  Hundred  and  Ninth 
street,  and  took  six  lots — three  on  t&e  north  side  of  the  block 
between  One  Hundred  and  Eighth  and  One  Hundred  and  Ninth 
streets,  and  three  on  the  south  side.  The  three  lots  on  the  south 
side  of  the  block  belonged  to  Salmon  S.  Stevens,  the  moving  party. 
The  three  on  the  north  side  belonged  to  Terrence  Parley. 

The  lots  belonging  to  Stevens  were  appraised  at  $1,500  each,  and 
those  belonging  to  Farley  at  t3,000  each.  It  was  claimed  on  the 
part  of  said  Stevens  that  the  lots  belonging  to  him  were  worth  not 
less  than  13,000  each,  and  that  he  produced  evidence  of  that  fact 
before  the  commissioners;  that  he  believed  that  the  award  was  inten- 
tionally made  small  by  reason  of  an  agreement  between  the  commis- 
sioners and  the  owners  of  other  lots  taken,  and  for  which  said  com- 
missioners received  a  large  consideration;  that  said  Stevens  and  his 
attorneys  were  obstructed  in  obtaining  access  to  the  books  of  the 
commissioners,  so  that  he  was  unable  to  ascertain  the  amount  of 
the  award.  These  statements  were  denied  by  numerous  affidavits 
on  the  part  of  the  commissioners. 
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The  motion  was  denied  at  special  term^  Mr.  Justice  Dayis  hold- 
ing as  follows : 

''  In  my  opinion,  the  application  comes  too  late.  The  moving 
party  should  nolf  haye  permitted  the  proceedings  to  have  gone  on  to 
their  present  state  before  taking  steps  to  correct  the  alleged  error. 
Public  policy  requires  that  the  confirmation  should  not  be  disturbed 
when  assessments  haye  been  collected,  and  both  the  city  and  citi- 
zens put  in  relations  where  their  rights  must  be  seriously  affected 
and  prejudiced  by  disturbing  the  confirmation.^ 

Such  other  facts  as  are  material  appear  in  the  opinion. 

m 

m 

DoNOBTTB,  J.  The  duties  of  the  commissioners  in  the  matter  of 
the  aboye  opening  was  so  far  completed,  that  on  the  23d  of  Sep- 
tember, 1873,  they  gaye  notice  as  prescribed  by  law,  to  all  persons 
interested,  to  file  their  objections,  if  any,  and  that  the  notice 
reached  all  parties  who  were  entitled  to  notice,  appears  by  the  eyi- 
dence  on  the  motion.  Objections  were  filed  by  certain  parties,  but 
not  by  those  now  moving,  and  the  hearing  of  the  objections  con- 
tinued until  the  20th  of  January,  1874-.  The  report  had  been 
noticed  in  due  form  for  confirmation  on  the  20th  of  November, 
1873,  but  had  been  adjourned  until  the  30th  of  January,  1874, 
when  in  open  court,  no  one  objecting,  but  many  of  the  property 
owners  urging  it,  the  report  was  confirmed. 

On  the  12th  day  of  June,  1874,  these  proceedings  were  initiated 
to  vacate  or  set  aside  the  order  of  confirmation.  The  motion  was 
heard  by  his  Honor,  Judge  Dayis,  and  after  a  full  consideration  of 
the  proof  submitted,  denied. 

It  is  clear  both  from  the  statute  (Chapter  86,  Laws  of  1813, 
§  178)  and  the  decisions,  {Matter  of  Central  Park,  41  How.  12;  S.  C, 
60  N".  T.  493 ;  Matter  of  Anthony  Street,  20.  Wend.  618 ;  Mayor  of 
N.  Y.  v.  JSrben,  38  N.  Y.  311 ;  Matter  of  Central  Park,  36  How, 
266 ;  Matter  of  Canal  and  Walker^  Streets,  12  N.  Y.  406,  and  nume- 
rous other  cases),  that  the  confirmation  cannot  be  disturbed  except 
for  fraud. 

It  being  clear  that  as  far  as  the  merits  are  concerned,  and  in  the 
absence  of  fraud,  the  applicant  is  not  entitled  to  the  relief  sought ; 
the  next  question  is,  is  there  any  fraud  proved  in  this  case  ?  On 
a  fair  construction  and  consideration  of  the  evidence,  it  seems  to 
us  that  there  is  no  fraud  or  want  of  fairness  shown  in  the  transac- 
tion ;  all  the  moving  party's  statements  tending  to  show  this  are 
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emphatically  denied^  and  all  reasonable  inferences  from  the  undis- 
puted facts  seem  to  confirm  the  denial.  It  is  extraordinary  to 
ask  the  court  to  hold  that  while  all  others  were  being  allowed  the 
right  to  see  and  examine  the  report  that  these  parties  alone  were 
depriyed  of  that  right  intention^Jly.  No  ground  is  shown  for  any 
such  action.  Again,  it  is  asking  too  much  to  set  aside  this  report, 
^hen  all  parties  interested,  the  moving  party  included,  had  the 
means  of  knowing  that  the  confirmation  of  the  report  was  noticed 
for  hearing,  and  on  application  to  the  court  without  notice  on  any 
of  the  adjourned  days  an  opportunity  would,  by  order,  be  given  to 
the  party  aggrieved  to  see  the  report  And  in  addition  to  this,  the 
applicant  "asks  after  waiting  from  January  to  June,  after  the  con- 
firmation of  the  report,  and  when  titles  had  been  passed,  and  sales 
made,  arrears  paid  on  the  assessment  and  result  arrived  at  in  the 
report,  to  set  aside  all  this  because  he  has  not  used  proper  diligence 
in  protecting  himself.  We  think  he  is  not  only  not  entitled  to  the 
relief,  but  makes  no  case  whatever.  Ohapter  209,  Laws  of  1839. 
Matter  of  Oandl  and  Walker  Streets,  12  Wend.  292. 

On  the  mere  question  of  value  on  which  most  of  his  argument 
is  based,  if  the  report  was  now  here  for  review,  it  does  not  seem  to 
us  there  is  evidence  on  which,  within  the  authorities,  it  could  be 
disturbed.  MaUer  of  Oanal  and  Walker  Streets,  19  Wend.  678 ; 
Matter  of  Central  Park,  35  How.  256. 

Order  affirmed. 
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Shaw  v.  People. 

CWffitnal  9mdci\M — lAaimMnU  in  artieulomoriia — opifnions-^dedaraUanS'^ 
hea/nay — what  m  not  hearty  —  7}r%al — offjecUona —  Churt  qfoyar  and  temU' 
ner—eonitUfUian  of. 

Upon  a  trial  for  marder  by  poisoning,  statements  made  bj  one  of  the  murdered 
peiflone  in  arUeulo  martin,  in  one  inotanoe,  that  defendant  and  one  B.  were  the 
caoee  of  all  her  sufferings ;  and  in  another  instance,  in  answer  tg  an  inquiry  as 
to  the  cause,  that  she  expected  it  was  Charles  (referring  to  defendant)  and  B. 
Held  inadmissible ;  the  former  being  the  expression  of  an  opinion,  and  the 
latter  of  a  mere  suspicion. 

The  defendant  objected,  etc.,  to  certain  questions  to  which  the  answers  were 
responsiye.  ffdd  sufficient  to  entitle  defendant  to  raise  the  points  involved 
in  the  admission  Of  the  answers  and  have  the  erroneous  rulings  reviewed. 

One  of  the  defenses  at  the  trial  was  that  the  poison  was  administered  by  the 
prisoner's  wife,  who  was  also  poisoned.^  HM,  that  a  threat  made  by  the  wife 

.  several  days  prior  to  the  illness  from  the  poison  of  herself  and  children  (the 
other  persons  poisoned),  "That  she  had  poison  and  knew  how  to  use  it,  and 
rather  than  B.  should  have  her  children  she  would  pat  them  all  under  the 
sod,"  was  admissible.  Under  the  theory  of  the  defense,  all  of  the  acts  and 
declarations  of  the  accused  and  deceased  tending  to  throw  light  upon  the 
cause  of  the  death  or  upon  the  criminal  relations  of  either  of  them  with  the 
proximate  cause,  were  proper.  I£eld,aABO,  that  the  evidence  was  original 
and  independent  and  not  hearsay. 

Hearsay  evidence  is  such  as  does  not  derive  its  value  solely  from  the  credit  to 
be  given  to  the  witness  himself,  but  rests  in  part  on  the  veracity  and  com- 
petency of  some  other  person.  Under  this  rule,  a  narrative  of  a  past  trans- 
action would  be  excluded,  but  where  the  question  to  be  ascertained  simply  is 
whether  the  declaration  was  made,  and  not  whether  it  was  true,  the  fact 
testified  to  depends  solely  upon  the  credibility  of  the  witness,  and  is,  there- 
fore, strictly  and  properly  original  evidence. 

A  court  of  oyer  and  terminer,  at  the  trial  of  an  indictment  for  murder,  was  held 
by  a  justice  of  the  Supreme  Ck>urt,  a  county  judge  and  two  justices  of  the  ses- 
siona.    During  the  pendency  of  the  trial,  one  of  the  justices  of  the  sessions 
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was  absent  for  a  day,  then  returned  and  without  haying  read  the  eyidenoe 
giyen  dnring  his  absence,  or  it  being  again  giyen,  took  part  in  the  sabseqaent 
deliberations  of  the  court  at  the  trial.  ffeU  per  Habdik,  J.,  (1)  that  after 
such  return  the  cooi  t  was  illegally  constituted ;  and  (2)  that  the  ertor  was 
one  which  the  prisoner  could  not  walye. 

Ebbob  to  the  court  of  oyer  and  terminer  of  Washington  conntj, 
to  review  the  conviction  of  Gharries  Shaw. 

The  plaintiff  in  error  was  indicted  at  the  Febmary  term  of  the 
oyer  and  terminer  for  1873,  for  the  murder  of  his  wife,  Julia  Ann 
Shaw,  by  poisoning  with  corrosive  sublimate ;  and  Sarah  Briggs 
was  jointly  indicted  with  him,  as  accessory  before  the  fact.  At  the 
same  term  three  other  indictments  were  found  against  the  plaintiff 
in  error  as  principal,  and  Sarah  Briggs  as  accessory  for  the  murder 
by  poisoning  with  corrosive  sublimate,  of  Elizabeth  Shaw,  Mariette 
Shaw  and  Harriet  Shaw,  respectively,  who  were  the  children  of  the 
plaintifl  in  error  and  Julia  Ann  Shaw.  The  plaintiff  in  error  was  tried 
at  the  October  term,  1873.  It  was  the  theory  of  the  prosecution  on 
the  trial,  that  the  deaths  of  Julia  Ann  Shaw  and  the  three  children 
were  all  caused  by  corrosive  sublimate,  mixed  in  whisky,  and  admin- 
istered to  them  by  the  prisoner  at  the  same  time,  on  the  13th  day 
of  January,  1873,  and  on  various  occasions  thereafter  during  their 
illness  until  his  arrest.  Elizabeth,  Marriette  and  Harriet  died  in 
January,  and  Julia  Ann,  the  mother,  on  February  6th,  1873.  The 
alleged  motive  to  the  brime  was  that  the  prisoner  had  become 
enamoured  with  Sarah  Briggs,  and  desired  to  be  rid  of  his  wife  that 
he  might  form  closer  permanent  relations  with  her.  The  theory  of 
the  defense  was,  that  the  sickness  and  deaths  of  the  mother  and 
children  were  caused  by  improper  food  innocently  taken,  sausages 
in  a  state  of  chemical  change,  eliminating  what  is  described  as 
^*  sausage  poison" — ^the  same  food  making  others  also  seriously  ill ; 
or,  if  the  deaths  were  the  results  of  criminal  agency,  that  the 
poison  was  in  fact  administered  by  the  wife  and  mother  herself, 
Julia  Ann  Shaw,  in  a  fit  of  jealousy,  caused  by  her  suspicions  of 
improper  intimacy  between  the  prisoner  and  Sarah  Briggs.  The 
prosecution  accordingly  proved  under  the  prisoner's  objections  and 
exceptions  the  entire  transactions,  including  the  acts  of  the  prisoner 
toward  the  children,  so  far  as  his  wife  was  connected  therewith, 
and  the  alleged  effects  produced  upon  the  children  as  well  as  the 
wife,  by  the  potions  administered  to  them,  including  the  post- 
mortem examinations  and  chemical  analyses  of  their  remains.  They 
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also  proved  acts  of  intimacy  between  the  prisoner  and  Sarah  Briggs, 
declarations  and  threats  of  the  prisoner  made  previous  to  the  illness 
of  any  of  the  members  of  his  family  indicative  of  an  intention  to 
part  with^  or  to  remove  his  wife  out  of  the  way  as  an  obstruction  to 
the  gratification  of  his  desires.  They  also  offered  in  evidence  the 
declarations  of  the  wife  as  to  the  cause  of  her  sufferings,  made  during 
her  illness,  and  after  she  had  abandoned  hope  of  recovery.  The  pris- 
oner's counsel  objected  to  the  evidence  as  hearsay,  incompetent  and 
inadmissible,  and  that  no  proof  had  been  made  to  bring  them  within 
the  rule  of  dying  declarations.  The  court  overruled  the  objections 
and  the  prisoner  excepted.  One  of  the  witnesses  then  testified  to  the 
following  declarations :  '^  She  said  that  Oharles  and  the  Briggs  woman 
was  the  cause  of  all  this  suffering,  the  cause  of  all  this.  *  *  * 
She  remarked  once  that  Charles  and  the  Briggs  woman  knew  all 
about  this  —  something  to  that  effect."  Another  witness  was  permit- 
ted to  testify  under  the  same  objecticm  and  exception  as  follows  : 
*^  I  talked  with  Mrs.  Shaw  only  once  about  the  cause  of  her  sick- 
ness ;  she  said  she  expected  it  was  Oharles  and  Mrs.  Briggs."  The 
prisoner's  counsel  offered  to  prove  in  his  defense,  the  declarations  of 
his  wife  a  few  days  before  her  illness,  while  talking  in  an  excited 
manner  about  her  husband  and  Sarah  Briggs,  ^'  that  she  (the  wife) 
had  poison,  and  knew  how  to  use  it ;  and  that  rather  than  Mrs. 
Briggs  should  have  her  children,  she  would  put  them  all  under  the 
sod;"  and  also,  'Hhat  rather  than  Mrs.  Briggs  should  be  step- 
mother to  her  children,  she  would  put  them  under  the  sod."  The 
counsel  for  the  people  objected  to  this  evidence  as  immaterial,  irrel- 
evant and  hearsay.  The  court  sustained  the  objection  and  rejected 
the  evidence,  and  the  prisoner's  counsel  excepted*  Yarioiis  other 
objections  were  made,  and  exceptions  taken  during  the  trial  by  the' 
prisoner's  counsel,  to  the  reception  and  exclusion  of  evidence. 
The  jury  found  the  prisoner  guilty  of  murder  in  the  first  degree. 


Charles  Hughes  and  D.  M.  Weetfdll,  for  plaintiff  in  error. 

Jf.  2>.  Orover  and  James  Oibson,  for  people. 

C0T7NTBTKAK,  J.  The  declarations  of  the  deceased,  received  in 
evidence,  were  shown  to  have  been  made  in  extremis  within  the  rule 
rendering  them  admissible  as  dying  declarations.  But  in  two 
instances    they  were,  nevertheless,  erroneously  received,   for  the 
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reason  that  the  declarations  were  not  narratives  of  facts,  bnt  were 
conclusions  or  conjectures  of  the  deceased  as  to  the  cause  of  her 
illness.  In  one  instance  the  declaration  was  that  the  defendant 
and  Mrs.  Briggs  were  the  cause  of  all  her  sufferings,  and  in  the 
other  in  answer  to  an  inquiry  of  the  cause,  that  she  expected  it  was 
Gharles  (referring  to  the  defendant)  and  Mrs.  Briggs.  No  facts 
were  stated  to  the  witnesses  testifying  to  these  declarations,  directly 
o)r  indirectly  connecting  the  defendant  with  her  misfortune,  or 
from  which  an  inference  could  be  drawn  by  the  court  or  jury  con^ 
ceming  his  connection  with  the  alleged  crime  ;  but  the  declaration 
in  one  instance  was  a  bare  assertion  of  her  opinion  that  he  was  the 
cause,  and  in  the  other,  a  mere  expression  of  her  suspicion  to  the 
same  effect  Neither  of  these  statements  would  have  been  compe* 
tent  evidence,  if  the  deceased  had  been  alive  and  examined  as  a 
witness  under  oath,  and  they  were,  therefore,  equally  inadmissible 
as  dying  declarations.  1  GreenL  Ev.  §  159  ;  Boscoe's  Crinu  Ev* 
28  (Marginal);  Whart.  Grim.  Law,  §  678. 

The  limitations  of  the  rule  allowing  the  reception  of  this  kind  of 
evidence,  should  be  strictly  observed.  It  is  even  more  important 
to  exclude  an  opinion  given  in  artimh  mortis  than  in  an  ordin- 
ary case,  where  the  witness  maybe  subjected  to  a  cross-examination. 
In  the  latter  case  the  grounds  of  the  opinion  may  be  ascertained, 
and  if  unfounded  or  untenable,  the  error  exposed,  while  in  the 
former  there  is  no  opportunity  or  means  of  testing  its  accuracy. 
The  bare  assertion  and  reiteration  of  an  inference  or  conclusion, 
which  may  have  been  honestly,  but  mistakenly,  entertained,  and 
may  have  been  founded  on  mere  suspicion  or  conjecture,  were,  in 
this  case,  committed  to  the  consideration  of  the  jury  as  equivalent 
to  positive  statements  of  the  fact,  made  on  the  personal  knowledge 
of  the  declarant.  The  evidence  was  clearly  incompetent,  and  may 
have  had  a  material  influence  on  the  verdict.  It  would  be  exceed- 
ingly hazardous  at  least,  to  assume  that  it  did  not,  or  t(f  speculate 
upon  the  probable  weight  attached  to  it,  in  the  deliberations  of 
the  jury. 

It  is  urged  that  the  defendant  is  not  in  a  position  to  avail  him- 
self of  these  errors,  as  the  objections  and  rulings  were  made,  and 
exceptions  taken  to  the  questions  which  it  is  claimed  were  proper 
in  form,  and  not  to  the  answers  of  the  witnesses ;  and  it  is 
insisted,  that  if  the  answers,  or  any  portions  of  them,  were 
improper,  it  was  incumbent  on  the  defendant  to  have  moved  to 
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strike  them  out^  and  thus  have  raised  the  points  as  to  their  incom- 
petency. This  criticism^  if  technically  correct,  should  hardly  he 
entertained  in  a  capital  case,  hat  it  is  not  well  founded  in  fact. 
The  questions  called  for  the  conversations  of  the  deceased  ^^ahout 
the  cause  of  her  sickness  or  condition,"  to  which  the  defendant 
objected  as  *^  incompetent  and  inadmissible  "  among  other  grounds, 
and  the  answers  were  directly  responsiye  to  the  questions.  The 
defendant  is,  therefore,  entitled  to  raise  the  points,  and  review  these 
erroneous  rulings. 

It  was  also  an  error  to  exclude  the  declarations  or  threats  of  the 
deceased,  made  several  days  prior  to  the  illness  of  herself  and 
children,  that  she  had  poison  and  knew  how  to  use  it ;  and  that 
rather  than  Mrs.  Briggs  should  have  her  children,  she  would  put 
them  all  under  the  sod.  It  is  insisted  for  the  prosecution,  that 
these  declarations  were  no  part  of  the  res  gesta,  and  are  strictly 
within  the  rule  excluding  hearsay  evidence.  The  case  has  niany 
remarkable  features.  It  was  the  theory  of  the  prosecution  that  the 
deceased  and  four  of  her  children  were  poisoned  at  one  time,  and 
in  the  same  manner,  three  of  the  children  and  the  mother  dying 
from  its  effects,  whil§  the  other  child  finally  recovered.  Evidence 
was  therefore  given  of  the  acts  of  the  accused  toward  the  children 
as  well  as  the  wife,  and  the  effects  produced  on  all  of  them,  by  the 
potions  which  were  administered,  including  the  post-mortem  exam- 
inations and  chemical  analyses  of  their  remains.  The  dying  declar- 
ations of  the  wife  were  received,  some  of  them  according  to  the 
testimony,  directly  tending  to  inculpate  the  accused,  as  the  person 
who  administered  the  poison,  and  others  delivered  later  to  the 
coroner,  completely  exonerating  him  from  all  criminal  responsibility. 
It  was  also  proven,  that  the  defendant  had  repeatedly  threatened 
the  life  of  his  wife  prior  to  her  illness,  and  made  other  declarations, 
indicative  of  personal  hostility  and  evil  designs ; — and  as  a  motive 
to  the  crime,  evidence  was  received  tending  to  show  the  existence 
of  illicit  relations  between  the  defendant  and  Sarah  Briggs.  On  the 
other  hand  upon  the  assumption  that  the  deaths  were  the  results  of 
criminal  agencies,  it  was  the  theory  of  the  defense,  that  all  the 
poison  was  administered  by  the  wife  and  mother  herself,  under  the 
exasperating  influences  if  not  an  actual  delirium  of  jealousy. 

The  issue,  therefore,  on  this  branch  of  the  case  was  direct  and 
clear,  that  the  poison  was  administered  either  by  the  accused  or  the 
deceased,  the  prosecution  endeavoring  to  prove  the  former,  and  the 
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defense  the  latter  theory.  It  is  trae  the  defendant  also  contended 
that  the  deaths  had  ensned  from  innocent  causes,  as  the  reception 
of  deleterious  food  into  the  system,  which  had,  in  the  process  of 
chemical  change,  generated  the  poisoiu  But  in  the  eyent  the  jury 
were  satisfied  that  criminal  means  had  been  employed,  it  was  equally 
important  and  indispensable  to  the  accused,  to  show,  if  he  could^ 
that  he  was  not  the  criminaL  How  could  he  do  so  more  effectually, 
than  by  preying  that  the  real  criminal  was  the  deceased  herself  ? 
All  of  the  acts  and  declarations  of  the  accused  and  the  deceased, 
tending  to  throw  light  upon  the  cause  of  death,  or  upon  any  crim- 
inal relations  of  either  of  them  with  the  proximate  cause,  were 
accordingly  proper  and  original  eyidence ;  the  acts  and  declar- 
ations of  the  accused^  in  fayor  of  the  prosecution,  to  proye  his 
alleged  guilt,  and  the  acts  and  declarations  of  the  deceased,  in 
fayor  of  the  defense,  to  sustain  the  theory  of  suicide.  The  prose- 
cution were  properly  permitted,  in  support  of  their  theory,  to  giye 
in  eyidence  the  threats  of  the  accused  against  the  life  of  the 
deceased ;  but  it  was  equally  proper  and  essential  to  the  rights  of 
the  accused,  that  he  should  haye  been  allowed  to  proye  the  threats 
of  the  deceased  against  her  own  life,  and  the^ivos  of  her  children. 
This  was  the  best  eyidence,  in  the  nature  of  things,  that  could  be 
produced.  Indeed  it  was  the  only  eyidence,  and,  therefore,  admis- 
sible from  necessity.  There  is  no  difficulty  with  this  question  on 
principle  or  the  rules  of  eyidence.  It  is  not  necessary  to  regard 
th(Bse  threats  as  a  portion  of,  or  as  characterizing  the  principal 
transaction,  and  therefore  admissible  ajs  a  part  of  the  res  gestiB, 
although  the  rule  limiting  this  class  of  eyidence  merely  to  contem- 
poraneous acts  and  declarations  is  properly  undergoing  some  modi- 
fication. Insurance  Company  y.  Mosley,  8  Wall.  897 ;  Hanover 
JR.  R.  Co.  y.  CoyUy  55  Penn.  402 ;  Bawson  y.  ffaigh,  2  Bing.  99 ; 
Commonwealth  y.  M'Pike,  3  Oush.  181. 

But  it  was  original  eyidence,  as  distinguished  from  hearsay. 
The  term  '^  hearsay,''  in  its  legal  sense,  as  defined  by  the  element- 
ary writers,  denotes  that  kind  of  eyidence  which  does  not  deriye 
its  yalue  solely  from  the  credit  to  be  giyen  to  the  witness 
himself,  but  rests  also  in  part  on  the  yeracity  and  competency 
of  some  other  pelrson,  1  Oreenl.  Ey.,  §  99;  1  PhilL  Ey.  185. 
The  narratiye  giyen  of  a  past  transaction  by  the  deceased,  before 
she  was  under  apprehension  of  death,  as  testified  to  by  a  witness 
who  heard  it,  would  clearly  fall  within  the  rule  of  hearsay,  because 
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in  determining  the  material  question,  whether  the  narrative  was 
trae,  it  would  be  necessary  to  consider  the  credibility  of  the  wit- 
ness,  and  the  yeracity  of  the  declarant.  But  the  declarations  of 
third  persons  not  under  oath  do  not  always  relate  to  past  transac- 
tions,  and  are  not,  therefore,  necessarily  hearsay.  Very  often  the 
material  fact  to  be  ascertained  from  the  evidence  simply  is,  whether 
the  alleged  threat  or  declaration  was  made,  and  not  whether  as  a 
statement  or  narrative,  it  was  really  true.  In  such  a  case,  the 
mere  fact,  whether  the  declaration  was  made,  depends  solely  on  the 
credibility  of  the  witness  who  testifies  that  he  heard  it,  and  such 
testimony  is,  therefore,  strictly  and  properly  original  evidence. 
Now  it  was  a  material  fact  under  the  issues  in  this  case,  whether  the 
deceafAd  had  ever  threatened  to  resort  to  poison  for  the  purpose  of 
self-destruction,  or  the  destruction  of  her  children.  It  was,  if 
true,  an  independent  fact  of  more  or  less  importance,  according  to 
the  circumstances,  although  it  did  not  follow  that  she  had  actually 
carried  the  threat  into  execution.  Her  threat  to  commit  suicide 
(whether  in  direct  terms  or  by  implication,  would  only  affect  the 
weight  of  the  evidence)  was  as  competent  and  material  for  the 
defense,  as  were  the  threats  of  the  accused  against  her  life,  for  the 
prosecution.  The  utterance  of  the  threat  is  received  in  evidence 
as  a  fact  or  circumstance  indicating  an  intention  on  the  part  of 
the  person  making  it,  to  commit  the  crime,  and  if  the  intention 
be  clearly  shown,  a  probability  is  thereby  created  that  upon  a 
favorable  opportunity  it  would  be  carried  into  effect.  But  this 
result  or  probability  is  wholly  a  matter  of  inference  for  the  court 
or  jury  in  determining  the  weight  to  be  given  to  the  fact,  that 
the  threat  was  made,  in  connection  with  the  other  evidence  in 
the  case.  Until  the  fact  is  established,  there  is  no  ground  for  the 
inference,  and  the  proof  of  the  fact  depends  exclusively  on  the 
amount  of  credit  to  be  given  to  the  witness. 

This  precise  question  does  not  seem,  heretofore,  to  have  been  the 
subject  of  judicial  investigation  in  this  State.  The  rule,  however, 
above  stated  was  recognized,  and  similar  declarations  admitted  by 
a  very  eminent  authority  on  evidence  from  his  great  learning  and 
experience  as  a  nisiprius  magistrate — the  late  Judge  Edmokbs,  in 
the  case  of  People  v.  Knapp,  1  Edmonds'  Select  Cases,  177.  Simi- 
lar declarations  were  also  held  admissible,  and  the  general  doctrine 
considered  and  approved  by  the  Court  of  Appeals  in  the  recent 
case  of  Stoies  v.  Pecple,  53  N.  Y.  164,  174.    And  in  other  States, 
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whenever  the  question  has  been  judicially  examined^  the  same  gen- 
eral conclusion  has  been  adopted.  State  t.  Oogdrich,  19  Vt.  116  ; 
Keener  v.  State,  18  Ga.  194,  224r-228 ;  Commonwealth  v.  Wilson, 
1  Gray,  337 ;  Campbell  v.  People,  16  HI.  17  ;  Cornelius  v.  Common- 
wealth, 15  B.  Monr.  539. 

For  these  errors,  the  conyiction  and  judgment  must  be  reyeiaed 
and  a  new  trial  granted. 

Habdik,  J.  "  Courts  of  oyer  and  terminer  shall  bo  composed  of 
a  justice  of  the  Supreme  Court,  who  shall  preside^  and  the  county 
judge,  and  the  justices  of  the  peace  designated  as  members  of  the 
couft  of  sessions ;  and  the  presiding  justice,  and  any  two  of  the 
other  officers  above  mentioned,  shall  have  power  to  holA  said 
courts."  Laws  1847,  chap.  280,  §  38.  Under,  this  provision  the  court 
was  properly  organized,  when  the  trial  was  commenced  before  a 
circuit  judge,  the  county  judge  of  Washington  county,  and  the 
two  justices  of  the  peace,  designated  as  justices  of  the  sessions  of 
said  county.  Several  days  were  devoted  to  the  taking  of  evidence, 
and  an  adjournment  over  Sunday  had,  before  a  court  regularly  and 
properly  constituted.  When  the  court  re-assembled  Justice  Steere 
was  absent,  and  the  court  proceeded,  composed  of  one  justice  of  the 
peace,  the  county  judge,  and  the  circuit  judge.  The  evidence 
taken  on  Monday  and  during  the  absence  of  Justice  Steere  was 
taken  before  a  court  composed,  of  three  of  the  officers  named  in  the 
statute  having  "power  to  hold  said  court.'*  If  the  trial  had 
continued  to  its  close  before  the  court  thus  constituted,  it  may  be 
conceded  that  it  would  have  been  regular  and  no  error  could  have 
been  predicated  upon  the  absence  of  Justice  Steere. 

But  on  Tuesday  morning  after  his  absence  from  the  court  on 
Monday,  and  without  having  heard  the  evidence  given  during  Mon- 
day, and  without  having  read  the  evidence  thus  given  during  his 
absence,  and  without  the  evidence  being  again  given.  Justice 
Steere  returned  to  the  court  room,  resumed  his  seat  upon  the 
bench,  joined  the  court  and  took  part  in  its  deliberations,  and  idl 
the  subsequent  parts  of  the  trial. 

Whenever  an  objection  was  made  by  the  prisoner's  counsel  to 
evidence,  and  it  became  necessary  for  the  court  to  deliberate  upon 
the  proper  ruling,  Justice  Steere  took  part,  it  must  be  assumed, 
and  his  voice  and  vote  were  as  potential  in  affecting  the  rights  of 
the  prisoner,  as  well  as  the  interests  of  the  prosecution,  as  the  vote 
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of  the  other  justice  of  sessions^  the  county  judge,  or  even  the  cir- 
cuit judge.  The  latter  three  had  heard  all  the  evidence  given 
upon  the  trial,  and  therefore  could  intelligcTitly  and  understand- 
ingly  pass  upon  the  question  involved  in  the  deliberation.  Cer- 
tainly their  understanding  and  intellects  were  better  prepared  by 
reason  of  having  heard  the  whole  evidence,  than  was  Steere's,  who 
had  not  heard  the  evidence  take&  on  Monday,  when  he  was  absent 
from  the  court-house.  His  voice  and  vote  upon  any  question  aris- 
ing upon  the  trial,  after  his  return,  may  have  produced  a  different 
result  from  what  they  would  had  he  remained  during  the  whole 
trial,  heard  the  whole  evidence,  and  given  his  reflective  judgment 
to  it,  preparatory  to  voting  and  speaking  in  the  deliberations  which 
ensued  after  his  return  to  the  bench  he  had,  so  far  as  the  parts  of 
the  trial  which  took  place  on  Monday,  vacated  and  abandoned. 

It  is  not  for  us  to  speculate,  in  a  case  where  the  life  of  a  prisoner 
is  involved,  as  to  the  extent  of  the  influence  of  the  vote  and  voice 
of  one  who  has  not  heard  the  whole  evidence.  The  prisoner  is 
entitled  to  the  full  benefit  of  the  understanding  and  judgment  of 
those  who  take  part  in  the  judicial  deliberations  which  affect  his 
Ufa.  He  is  entitled  to  all  the  forms  of  law;  to  all  the  provisions 
of  d;e  constitution  by  which  his  rights  are  secured. 

Where  life  is  involved  the  law  humanely  provides  that  the  pris- 
oner stands  upon  all  his  rights,  and  does  not,  and  cannot  waive 
them.  People  v.  McKay,  18  Johns.  212 ;  Cancemi  v.  People,  18  N. 
Y.  128 ;  ArundelVs  Case,  6  Coke,  28  ;  Pet^h  v.  White,  22  Wend. 
167;  S.  C,  24  id.  620;  Safford  v.  PeopU,  1  Park.  474 ;  Shepherd 
People,  25  N.  Y.  406 ;  Blend  v.  People,  41  id.  606 ;  Messner  v. 
V.  People,  46  id.  1;  Stokes  v.  People,  53  id.  164 ;  Dohring  v.  People, 
2  N.  Y.  Sup.  458. 

The  learned  counsel  for  the  people  insist  that  no  error  was  com- 
mitted by  reason  of  the  absence,  during  a  portion  of  the  trial,  of 
Justice  Steere.  But  we  cannot  say  that  no  injury  was  done  to  the 
rights  of  the  prisoner,  for  it  manifestly  appears  .that  it  may  have 
done  him  some  injury.  Shorter  v.  People,  2  N.  Y.  193;  Willis  v. 
People,  5  Park.  647 ;  People  v.  Gonzalez,  35  N.  Y.  49  ;  Fralich  v. 
People,  65  Barb.  48;  Stokes  v.  People,  53  N.  Y.  164. 

It  is  provided  by  statute  that  no  judge  shall  decide  ^*  or  take  part 
in  the  decision  of  any  question  which  shall  have  been  argued  in  the 
court  when  he  was  not  present,  and  sitting  therein  as  a  judge.''  2 
Rev.  Stat  275,  §  2.    Though  the  technical  language  of  that  section 
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may  not  apply  here,  yet  the  same  reason  exists  for  holding  that 
Steere  should  not  take  part  in  the  decisions  necessary  to  be  made, 
after  his  retnrn  to  the  trial,  as  apply  nnder  the  statnte  aboTe 
cited  to  prevent  a  judge  from  deciding  where  he  has  not  heard  the 
argument. 

We  are  referred  to  Coming  y.  Shsson,  16  N.  T.  294,  by  the 
learned  counsel  for  the  people,  whA^  it  was  held  that  three  judges 
might  hold  a  ^neral  term  and  render  a  decision  where  only  two  of 
them  had  heard  the  argument  of  the  cause.  In  that  case  two  con- 
stituted a  majority  of  the  court,  and  it  was  assumed  that  in  the 
decision  they  concurred,  and  that  they  had  conferred  with  their 
associate  who  heard  the  argument  but  did  not  sit,  when  the  decision 
was  handed  down,  and  that  the  judge  who  had  not  heard  the  argu- 
ment and  did  sit,  to  constitute  a  quorum,  when  the  decision  was 
handed  down  took  no  part  in  the  decision. 

Here  it  must  be  assumed  that  Justice  Steere  participated  in  the 
trial  which  resulted  in  the  prisoner's  conyictidn  and  sentence  to 
death  ;  that  at  one  stage  of  the  trial,  to  wit,  when  the  sentence  was 
pronounced,  he  was  essential  to  constitute  a  quorum. 

It  was  held  in  the  case  of  Messner  y.  People,  supra,  that  asking  the 
prisoner  what  he  had  to  say  why  the  sentence  of  the  court  should  not 
be  pronounced,  was  part  of  the  trial,  and  that  its  omission  was  error 
and  such  error  as  called  for  a  reyersal  and  a  new  trial,  and  that  the 
court  could  not  say  that  a  regular  and  legal  trial  had  been  had,  and 
under  the  amendment  of  1863  (chap.  226),  remit  the  record  for  the 
proper  sentence  and  judgment. 

Also  in  People  y.  Lake,  12  IS.  T.  362,  it  was  held  to  be  error  in  a 
court  of  oyer  and  terminer  to  permit  physicians,  who  did  not  hear 
all  the  eyidence  relating  to  the  mental  condition  of  the  prisoner,  to 
giye  opinions  as  to  her  sanity,  founded  on  the  portions  of  the  eyi- 
dence heard  by  them.  By  parity  of  reasoning  it  may  be  said  to  be 
erroneous  for  a  member  of  the  court  to  take  part  in  the  delibera- 
tions, consultations,  and  rulings  when  he  has  not  heard  the  whole 
eyidence  giyen  upon  the  trial.    MeOann  y.  People,  3  Park.  272. 

The  participation  of  Justice  Steere  in  the  trial,  after  his  absence 
from  the  court-house  while  the  whole  of  Monday's  eyidence  was 
being  giyen,  was  against  the  provisions  of  the  law  and  constitution 
giving  a  jury  trial  before  a  regularly  constituted  court,  the  members 
of  which  should  hear  all  the  evidence  and  proceedings. 

It  certainly  is  against  public  policy  to  allow  a  party  to  be  deprived 
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of  his  life  by  a  tribunal  of  whioh  it  can  be  said  that  a  portion 
thereof  has  not  heard  the  whole  eyidence  and  proceedings  which 
result  in  the  sentence  of  death. 

These  views,  as  well  as  those  expressed  in  the  elaborate  and  able 
opinion  of  brother  GoiTNTBYKAiir,  lead  me  to  yote  for  a  reversal  of 
the  conviction. 

BooKSS,  J.y  concurred  with  the  views  set  forth  in  the  opinion  of 
GouiirrByKAiii^,  J.,  but  expressed  no  opinion  as  to  the  question  dis- 
cussed in  the  opinion  of  Habdik>  J. 

Judgment  reversed  and  new  trial  ordered. 


PowBBS  y.  BoHB,  Watebtowk  and  Ogdbksbubgh  Bailboad 

Company. 

Pleading -^frvooUms  answer, 

in  anaietioii  against  a  railroad  company  for  injuries  received  by  plaintiff  while  rid- 
ing on  defendant's  cars,  the  answer  set  forth  that  the  defendant  "upon  its  infor- 
mation and  belief  says  that  said  plaintiff  was  not,  by  reason  of  said  collision, 
braised  or  injured/'  etc.,  thas  denying  several  allegations  of  the  complaint, 
''  and  that  said  plaintiff  has  not,  by  reason  of  the  premises,  suffered  damages." 
«tc.  Hetd^  not  a  good  denial,  and  an  order  giving  judgment  on  the  answer 
as  frivolous  affirmed.  HM,  also,  that  the  objection  to  the  validity  of  the 
answer  could  not  be  obviated  by  a  liberal  construction  under  section  159  of 
the  Code.  The  rule  requiring  such  construction  does  not  dispense  with  the 
necessity  of  eonformiog  pleadings  in  all  essential  particulars  to  the  require- 
ments of  the  statute. 

Appeal  by  defendant  from  an  order  at  chambers  directing  a 
Judgment  for  the  plaintiff  on  the  answer  as  frivolous. 

The  action  was  brought  by  William  S.  Powers  against  defendant 
to  recover  damages  for  an  injury  to  the  plaintiff^  received  from  a 
collision  while  riding  on  the  defendant's  railroad.  The  material 
portion  of  the  answer  is  set  forth  in  the  opinion. 

Wyrm  £  Porter ,  for  appellant 

Foote  £  James,  for  respondent. 
Vol.  V.N.T.Rkp.— 67 
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GouNTBYMAK^  J.  As  no  judgment  has  been  entered,  the  appeal 
is  properly  brought  from  the  order.  Lee  v.  Ainslee,  1  Hilt.  277. 
Witherhead  v.  Allen,  28  Barb.  661.  The  defendant,  after  making 
certain  specific  admissions  in^  the  answer,  ^^  upon  its  information 
and  belief,  says  that  said  plaintiff  was  not,  by  reason  of  said  collis- 
ion, or  at  all,  bruised  or  injured  in  the  back  and  thigh  or  elsewhere, 
and  that  he  has  not,  by  reason  of  said  alleged  injuries,  ever  since  or 
for  any  time  been  sick,  sore  and  lame,  and  unable  to  attend  to  his 
ordinary  business,  and  that  said  plaintiff  has  not  been  at  the 
expense  of  medical  treatment  and  medicines  in  consequence  thereof, 
and  that  said  plaintiff  has  not  by  reason  of  the  premises  suffered 
damages,"  etc. 

Is  this  a  good  denial  under  the  Oode  ?  Section  149  requires  the 
answer  to  contain  '^  a  general  or  specific  denial  of  each  material 
allegation  of  the  complaint  controverted  by  the  defendant,  or  of 
any  knowledge  or  information  thereof  sufficient  to  form  a  belief 
Section  168  provides  that  ^^  every  material  allegation  of  the  complaint, 
not  controverted  by  the  answer,  as  prescribed  in  section  149  *  ♦  * 
shall  for  the  purpose  of  the  action  be  taken  as  true."  Every  denial 
must,  therefore,  conform  to  the  provisions  of  section  149,  or  it  must  be 
construed  as  an  admission.  Such  is  the  imperative  mandate  of  the 
statute.  Now  section  149  prescribes  only  three  modes  of  traversing  a 
complaint :  1.  A  general  direct  denial  of  the  whole  or  a  certain 
portion  thereof;  2.  A  specific  direct  denial  of  particular  allega- 
tions which  are  identified ;  and  3.  A  direct  denial  of  any  knowl- 
edge or  information  sufficient  to  form  a  belief,  of  the  whole  or  some 
specified  portion  of  the  complaint.  Whichever  mode  is  adopted, 
there  must  be  a  direct,  positive  and  explicit  denial ;  a  negation,  not 
an  allegation.  The  purpose  of  the  provision  was  to  obtain  a  cate- 
gorical issue,  and  to  prevent  raising  issues  by  implication,  or  infer- 
ence, or  by  a  comparison  of  counter-allegations  and  contradictory 
statements  in  the  pleadings.  It  has  accordingly  been  held  that  a 
denial  upon  information  and  belief  is  not  a  good  traverse  and 
admits  the  allegations  in  the  complaint.  Therasson  v.  McSpedon, 
2  Hilt.  1.  Merely  making  a  counter-statement  or  giving  a  different 
version  of  the  matter  from  that  contained  in  the  complaint,  without, 
in  terms,  denjring  the  allegations,  is  insufficient.  Woody.  Whiting y 
21  Barb.  190,  198 ;  West  v.  American  Exchange  Bank,  44  id.  176, 
179.  So  an  allegation  in  an  answer,  that  the  defendant  '^  says  that 
he  denies,"  etc.,  has  been  repeatedly  condemned  in  the  general 
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term.  Arthur  y.  Brooks,  14  Barb.  633 ;  Blake  y.  Eldred,  18  How. 
240.  The  last  eases  cited  are  directly  in  point  against  the  validity 
of  the  denials  in  the  answer  now  before  us,  This  objection  can- 
not be  obyiated  by  a  **  liberal  construction'^  of  the  allegations  under 
section  159,  as  suggested  in  the  case  of  Cfhapman  y.  Chapman,  34  How. 
281.  It  is  not  a  question  of  construction,  but  of  conformity  in 
regard  to  method  or  form.  The  statute  has  prescribed  particular 
modes  or  forms  of  denial,  and  the  courts  haye  no  right  to  hold 
that  some  other  mode  or  form  will  answer  the  same  purpose.  The 
rule  requiring  a  liberal  construction  to  be  giyen  to  the  allegations 
of  a  pleading  does  not  dispense  with  the  necessity  on  the  part  of 
the  pleader  of  conforming  his  pleading  in  all  essential  particulars 
to  the  provisions  of  the  statute.  There  must  be  a  limit  even 
to  liberality  in  practice  and  pleading.  Where  parties  go  to  the 
circuit  for  trial  upon  informal  and  indefinite  pleadings,  thereby 
waiving  objections  of  this  character,  very  great  liberality  should 
be  exercised  in  construing  and  amending  the  pleadings  to  con- 
form to  the  proofs,  but  where  the  distinct  objection  is  taken  in 
advance  and  in  proper  form,  that  the  pleading  does  not  conform  to 
the  rules  of  law,  it  must  be  entertained  and  the  rules  enforced. 
In  this  case  the  pleader  has  declined  an  opportunity  afforded  him 
below  to  amend,  but  insists  that  his  pleading  is  strictly  in  accord- 
ance with  the  requirements  of  the  statute.  In  this  he  is  manifestly 
in  error. 
The  order  must  be  affirmed,  with  110  costs. 

Order  a  finned. 


Cole  v.  Nilbs. 

Legacff — when  legatee  takes  by  purchase — Executore — when  personally  Uable, 

N.  in  his  will  gave  to  G.  a  legacy  of  $1,600  "  to  be  paid  to  him  at  my  decease 
upon  the  express  condition  that  the  said  C.  shaU  not  render  any  account  against 
my  estate."  C.  died  before  N.  leaving  no  descendant ;  he  had  an  account  oi  less 
than  $1,500  against  N.  After  the  death  of  N.  the  administratrix  of  0. 
demanded  of  the  executors  of  N/s  estate,  payment  of  the  legacy,  and  never 
presented  the  account  of  C.  against  the  estate.  The  executors  distributed  the 
estate  without  payment  of  the  legacy.  Held,  that  the  legacy  being  to  0.  upon 
condition  that  his  claim  agi^n^t  N.  was  not  presented,  C  would  take  it  as  a 
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purchaser,  and  it  would  not  lapse  by  reason  of  G/s  death  before  that  of  N. ; 
that  the  personal  representative  of  C.  was  entitled  to  receive  the  legacy  and 
that  the  executors  having  distributed  the  estate,  after  notice  of  the  claim  of 
Buch  representative  without  paying  the  legacy  were  personally  liable  for  its 
amount. 

Appeal  by  defendants  from  a  judgment  at  the  special  term  in 
favor  of  the  plaintiff. 

The  action  was  brought  by  Mary  K  Cole,  executrix,  etc.,  of 
Edgar  B.  Cole,  deceased,  against  John  M.  Xiles  and  another 
executors,  etc.»  of  Dan  Niles,  deceased,  to  recover  the  amount  of  a 
legacy.  Dan  Kiles  made  his  will  April  6,  1870,  containing  the 
following  provision :  ^'  I  will  and  bequeath  to  my  son-in- 
law,  who  married  my  daughter  Wealthy,  now  deceased,  of 
Waterford,  the  sum  of  $1,500,  to  be  paid  to  him  at  my 
decease  by  my  executory  upon  the  express  condition  that 
the  said  Edgar  Cole  shaU  not  render  any  account  against 
my  estate."  Edgar  B.  Cole,  the  person  referred  to  in  this 
provision  of  the  will,  died  November  10,  1871,  not  being  himself  a 
child  or  descendant  of  the  testator,  and  leaving  no  child  or  other 
descendant  him  surviving.  Dan  Niles  died  in  the  month  of 
December,  1871,  leaving  an  estate  exceeding  the  sum  of  $10,000, 
and  more  than  sufBlcient  to  pay 'all  the  legacies.  Edgar  B.  Cole 
was  at  the  time  of  his  death  a  creditor  in  fact  of  the  said  Dan  Niles 
to  an  amount  not  exceeding  the  sum  of  $1,500,  and  no  account  has 
ever  been  rendered  or  presented  therefor  against  the  estate  ol^  said 
Dan  Niles.  The  plaintiff,  as  executrix  of  Cole's  estate,  in  due  time 
demanded  payment  of  the  bequest  from  the  defendants  as  executors 
of  the  estate  of  Dan  Niles,  which  was  refused,  and*  the  defendants 
have  since  settled  and  distributed  the  entire  estate.  The  plaintiff 
then  brought  this  action  against  the  defendants  as  executors,  and 
the  residuary  legatee  to  recover  the  amount  given  in  the  will,  and 
recovered  a  personal  judgment  therefor  against  the  executors,  who 
appealed  to  this  court.  No  questions  are  raised  as  to  the  form  of 
the  action  or  the  practice  pursued. 

John  Gadmany  for  appellants. 

E.  W.  Paigey  for  respondent. 

CouiirrBYMAK,  J.     This  legacy  must  be  regarded  as  lapsed, 
unless  it  can  be  sustained  as  a  provision  for  the  payment  of  a 
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debt  due  from  the  testator  to  the  deceased  legatee.  As  it  does  not 
fall  within  the  exceptions  created  by  the  Revised  Statutes  (2  B.  S. 
66,  §  52)  saving  certain  classes  of  legacies  from  lapsing,  the 
question  must  be  determined  under  the  rule  at  common  law. 
The  provision  in  question  is  in  terms  a  mere  proposition  to  adjust 
a  claim  held  by  the  legatee  against  the  testator,  upon  the  basis  of 
the  legacy,  which  is  directed  "  to  be  paid  *  ♦  upon  the  express 
condition  that  he  shall  not  render  any  account  against  the  estate/' 
From  the  facts  found  below,  it  appears  that  the  testator  was 
indebted  to  the  legatee  in  an  amount  not  exceeding  the  legacy,  that 
the  estate  has  been  settled  and  distributed,  and  no  claim  presented 
to  the  testator's  estate  on  behalf  of  the  estate  of  the  legatee,  and 
that  due  notice  was  given  by  the  plaintiff  before  the  final  settle* 
ment  to  the  defendants,  of  the  acceptance  of  the  legacy,  and  a 
demand  made  for  its  payment.  The  legacy  was  given  on  condition 
that  it  be  accepted  in  payment  of  the  claim  held  by  the  legatee 
against  the  testator,  or  as  a  satisfaction  of  the  debt.  Payment  of 
the  claim  could  have  been  enforced  against  the  testator  or  his 
estate,  as  well  by  the  personal  representatives  of  the  legatee  after 
his  death,  as  by  the  legatee  in  person  if  alive,  and  the  representa- 
tives could  also  as  well  adjust  the  claim  by  accepting  the  prdposal 
of  the  testator  afid  receiving  the  legacy  in  payment.  The  reason 
of  the  rule  for  a  lapse  in  the  case  of  an  ordinary  legacy,  that 
there  is  no  one  in  whom  the  legacy  can  vest  at  the  time  of  the  tes- 
tator's death,  has  therefore  no  application,  as  it  was  not  intended 
that  the  bequest  should  vest,  and  it  would  not  have  vested  in 
this  case,  if  the  legatee  had  survived,  except  upon  the  condition 
that  it  was  accepted  in  absolute  payment  And  as  already  stated, 
this  acceptance  could  be  given  as  effectually  by  the  personal  repre- 
sentatives of  the  legatee  after  his  decease,  as  by  him  in  person 
during  his  life.  Where  it  is  the  intention  of  the  testator  that  the 
legacy  shall  be  deemed  a  satisfaction  of  a  pre-existing  debt,  the 
acceptance  of  the  legacy  will  extinguish  the  debt.  Williams  v. 
Orary,  4  Wend.  444.  The  legacy  is  the  price  or  value  put  by  the 
testator  upon  the  opposing  claim,  which  is  submitted  for  acceptance 
at  his  decease.  The  final  acceptance  of  the  proposal  involves  the 
relinquishment  of  the  claim,  and  forms  a  good  consideration  for 
the  legacy.  A  contract  is  thus  completed  by  which  the  legatee  or 
his  representatives  becomes  entitled  to  the  legacy,  not  as  a  bounty, 
but  as  the  purchase  price  of  the  claim,  which  has  been  canceled  or 
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abandoned.  This  exception  to  the  ordinary  rule  that  a  legacy 
must  lapse  wheneyer  the  legatee  has  died  before  the  death  of  the 
testator,  has  been  repeatedly  recognized  in  the  English  courts,  and 
proA  islons  of  this  character  have  in  variably  been  sustained.  WU- 
liamson  v.  Naylor,  3  Younge  &  Oollyer,  208 ;  Philips  v.  Philips, 
3  Hare's  Ch.  281 ;  Turner  v.  Martin,  7  DeGex,  Mc  N.  &  Gor. 
429 ;  Matter  of  Sowerby,  2  Kay  &  Johns.  630.  It  is  doubtless 
true  that  the  legal  definition  of  a  legacy  embraces  *'  a  thing  given 
as  a  gratuity  or  as  a  recompense/'  and  therefore  includes  ^^  as  well 
one  made  in  lieu  of  dower  and  in  satisfaction  of  an  indebtedness  " 
as  one  which  is  wholly  the  bounty  of  the  testator.  Orton  v.  Orton, 
3  Eeyes,  486.  But  it  is  equally  true,  that  different  rights  attach 
to  these  different  classes  of  legatees,  both  as  between  themselves 
and  with  reference  to  the  estate.  In  case  of  a  deficiency  of  assets, 
legacies  founded  on  a  previous  indebtedness,  or  other  valuable  con- 
sideration, do  not  abate  ratably  with  other  general  legacies,  but 
must  be  first  paid  in  full.  These  legatees  take  their  legacies  as 
purchasers,  and  they  are  only  liable  to  abatement  as  between  them- 
selves. Wood  V.  Vandenburgh,  6  Paige,  278  ;  Williamson  v.  Wil- 
liamson, id.  298.  Upon  the  same  principle,  such  a  legacy  must 
be  enforced  when  accepted  by  the  representatives  of  a  deceased 
legatee,  notwithstanding  his  death  occurred  befofe  the  death  of 
the  testator. 
The  judgment  of  the  special  term  must  be  affirmed,  with  costs. 

Judgment  affirmed. 
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PraeUes — remeto  at  general  term  upon  caae  and  exceptions  pursuant  to  Cods 
g  268 — dUigenee  required  to  entitle  paHy  to  sfoch  review  —  Statute  of  frauds  — 
when  contract  rdati/ng  to  real  estate  may  he  shown  by  parol—  Witness — per* 
sonal  transaction  with  deceased  person  — Appeal  — judgment  in  equity  action 
affirmed  when  substantial  justice  has  been  done  notunthstanding  teehtdcal 
error — Interest — when  not  allowable  —  Acquiescence. 

The  object  of  the  provision  of  section  268  of  the  Code  that  when  the  decision  filed 
under  section  267  does  not  anthorlze  a  final  jadgment,  bat  directs  farther  pro- 
ceedings before  a  referee  or  otherwise,  either  partj  may  move  for  a  new 
trial  at  the  gen«)ral  term  upon  a  case  and  exceptions  is  to  facilitate  proceed* 
ings  and  save  the  labor  and  expense  of  a  reference  until  the  case  can  be 
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reviewed  at  general  term  on  the  queatlonB  decided,  and  the  party  deairing 
the  benefit  of  the  provision  should  be  diligent  in  seeking  its  advantages 
Accordingly,  where  the  motion  was  not  made  until  two  years  after  a  judg- 
ment and  until  after  the  reference  had  been  had  and  the  report  made ;  Held, 
that  the  motion  should  not  be  entertained. 

In  an  action  by  C,  who  claimed  a  reversionary  Interest  in  certain  leases,  against 
K.,  and  the  representatives  of  P.,  who  held  the  absolute  title  to  the  leases, 
and  other  defendants,  who  had  made  advances  on  their  security,  it  was 
claimed  that  E.  and  P.  had  purchased  the  leases  for  the  benefit  of  C.  in  ful- 
fillment of  a  contract  between  G.  and  the  former  owner  of  such  leases  which 
G.  was  unable  to  complete.  Held,  that  parol  evidence  was  admissible  to 
establish  the  rights  of  plaintiff  in  the  leases  and  the  agreement  between 
K.,  P.,  and  C. 

There  is  a  distinction  between  a  case  where  a  party  has  an  interest  in  the 
property  to  be  protected  when  the  conveyance  thereof  is  made,  and  one 
where  a  party  has  n<^  such  interest.  In  the  latter  the  case  would  fall  within 
the  statute,  but  in  the  former  he  will  be  protected  in  his  rights  although 
the  agreement  between  him  and  the  person  taking  title  rests  in  parol. 

Heldy  also,  that  G.  was  not  incompetent  under  section  899  of  the  Gode  as  against 
K.  to  testify  to  personal  transactions  between  E.,  P.,  and  himself,  it  appearing 
from  the  conveyance  to  them  that  E.  and  P.  were  not  partners  but  tenants 
in  common  of  the  leases. 

Where  it  appears  in  an  equity  action  that  substantial  justice  has  been  done 
between  the  parties  the  court  will  look  at  the  entire  case  and  affirm  the 
judgment  notwithstanding  the  admission  of  testimony  which  in  ordinary 
actions  at  law  might  have  necessitated  a  new  trial. 

It  was  agreed  that  the  defendants  advancing  money  should  receive  a 
bonus  of  fifty  per  cent  on  their  aavances  besides  interest.  Beld,  that  on  the 
absence  of  a  special  promise  by  plaintiff  no  interest  could  be  recovered  on 
the  bonus.  Held,  also,  tliat  where  interest  had  been  paid  on  the  bonus  with- 
out objection  on  the  part  of  plaintiff  he  could  not  recover  it  back  or  be 
allowed  for  it  in  the  accounting. 

MoTioK  for  a  new  trial  on  a  case  and  exceptions,  under  section  268 
of  the  Code  of  Procedure.  The  motion  is  made  by  the  defendants, 
other  than  the  representatives  of  Mr.  Cagger's  estate.  The  latter 
do  not  join  in  the  motion.  The  action  was  brought  by  Walter  S. 
Church  against  James  Eidd  and  others  for  the  purpose  of  having 
the  rights  of  the  plaintiff  declared  and  decreed  in  certain  leases, 
title  to  which  was  originally  taken  by  James  Eidd  and  Peter  Cag- 
ger,  and  which  title  was,  at  the  time  of  commencing  the  action,  in 
Mr.  Eidd  and  the  heirs  of  Mr.  Gagger,  then  deceased.  An  account- 
ing was  also  demanded. 

l^e  defendants,  other  than  Mr.  Eidd  and  the  representatives  of 
Mr.  Gagger's  estate,  were  made^  parties  because  of  their  claims  for 
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the  repayment  of  advances  made  by  them  on  the  secority  of  the 
leases^  under  contracts  with  £ddd  and  Cagger. 

The  court  found  as  facts  that  in  1853  Stephen  Van  Bensselaer^ 
who  then  owned  certain  leases^  by  two  contracts  agreed  to  sell  and 
convey  to  plaintiff  and  one  Tyler  a  large  number  of  leases  in  con- 
sideration of  certain  payments  to  be  made  by  Tyler  and  plaintiff 
In  1855  Tyler  assigned  his  interest  to  plaintiff.  Upon  the  contract 
large  sums  were  paid  to  Yan  Rensselaer.  In  the  month  of  Febru- 
ary^ 1862,  there  was  a  large  amount  due  to  Van  Bensselaer  over  and 
above  what  had  been  paid,  and  for  the  purpose  of  making  a  pay- 
ment upon  said  agreement  and  for  the  purpose  of  obtaining  an 
extension  of  time  of  the  payment  of  the  balance,  plaintiff  applied  to 
Pete)*  Cagger  and  James  Kidd  and  an  agreement  was  made  whereby 
Cagger  and  Eadd  were  to  procure  the  money  necessary  to  assist 
plaintiff,  for  which  service  plaintiff  agreed  to  pay  them  a  certain 
compensation.  In  pursuance  of  this  and  other  agreements  the 
leases  mentioned  in  the  contract  to  Kidd  and  Tyler  were  conveyed 
by  Van  Bensselaer  to  Kidd  and  Cagger. 

At  the  time  of  making  the  agreement  between  Kidd,  Cagger  and 
plaintiff,  and  for  the  purpose  of  carrying  it  out  Cagger  and  Kidd 
obtained  advances  from  a  number  of  other  persons  upon  the  secu- 
rity of  the  leases  agreed  to  be  conveyed  by  Van  Bensselaer.  These 
parties  or  their  personal  representatives  were  made  defendants  in 
this  action. 

Issue  being  joined,  all  the  defendants  having'  appeared  and 
answered,  the  case  was  tried  by  and  before  Mr.  Justice  Ikgalls  at 
special  term,  without  a  jury.  He  found  and  decided  all  the  mate- 
rial issues  of  fact  in  favor  of  the  plaintiff ;  and  on  the  26th  of 
August,  1872,  the  interlocutory  decree  made  by  him  was  entered, 
whereby  the  rights  of  the  parties  in  and  to  the  leases  were  declared, 
and  a  reference  was  ordered  to  take  and  state  the  account,  as 
regarded  the  collections  upon  the  leases  and  the  payments  made  to 
the  defendants  on  their  advances,  and  with  a  view  to  the  entry  of 
final  judgment  in  the  action. 

The  parties  thereupon  proceeded  with  the  accounting  before  the 
referee,  and  that  officer  has  made  his  report,  whereon  final  judg- 
ment may  now  be  entered  at  any  time  on  due  application  to  the 
court  at  special  term.  In  the  meantime  a  case  with  exceptions  has 
been  made  and  settled,  embodying  the  evidence  and  proceedings 
before  Mr.  Justice  IisraALLS,  with  his  decision  of  the  case  on  the 


DEOEMBEE  TEEM,  1874.  457 

dmrch  ▼.  Kidd. 

interlocutory  order  or  decree.    The  questions  arising  on  this  motion 
fully  appear  in  the  opinion. 

Van  Alstyne  d  Hevmar  and  Anuua  J.  Parker,  for  plaintiff. 

George  W»  Miller,  for  defendants  Eidd  and  Pnmpelly,  upon  the 
admissibility  of  parol  eyidence  to  establish  the  agreement,  cited  2 
E.  S.  135,  §  6 ;  Levy  y.  Bruah,  46  N.  Y.  589  ;  Byan  y.  Dox,  34  id. 
307. 

Lyman  Tremain,  for  estate  of  Dean  Bichmond,  as  to  the  motion 
for  a  new  trial  being  a  proper  mode  of  reviewing  the  case  on  its 
merits,  cited  Code,  §  268 ;  Stanton  y.  Miller,  1  N.  Y.  Sup.  23.  As 
to  the  admission  of  parol  eyidence,  cited  Bote  ford  y.  Burr,  2  Johns. 
Ch.  409  ;  Bartlett  y.  PicJceregiU,  4  East,  577,  note ;  Bamet  y. 
Dougierty,  32  Penn.  St.  371 ;  Nixon's  Appeal,  63  id.  279; 
McOimUy  y.  McOinity,  63  id.  38, 44  ;  Toddy.Gamphell,  32  id.  250, 
252 ;  Smnbume  y.  Smnbume,  28  N.  Y.  571 ;  Lounsburyy.  Purdy, 
18  id.  515. 

Ma/rcw  T.  Sun,  for  defendant  Austin. 

Samuel  Hand,  for  defendants  Gaggers. 

BooKES,  J.  This  motion  is  made  under  the  clause  of  section  268 
of  the  Code  which  provides,  that  when  the  decision  filed  under 
section  267  does  not  authorize  a  final  judgment,  but  directs  further 
proceedings  before  a  referee  or  otherwise,  either  party  may  move 
f 0]^  new  trial  at  general  term,  and  for  that  purpose  may,  within 
ten  days  after  notice  of  the  decision  being  filed,  except  thereto, 
and  make  a  case  or  exceptions  as  in  said  section  is  provided  in  case 
of  an  appeal.  This  case  fell  within  the  clause  of  section  268,  above 
cited,  and  the  defendants  had  the  right,  consequently,  to  make  a 
motion  for  a  new  trial  at  general  term  on  a  case  and  exceptions. 
Stanton  v.  Miller,  1 N.  Y.  Sup.  23.  But  it  is  insisted  that  they  were 
bound  to  diligence,  and  should  have  made  the  motion  before  pro- 
ceeding with  the  reference  directed  by  the  interlocutory  order.  The 
clause  of  section  268,  giving  the  right  to  make  this  motion,  was 
introduced  into  that  section  by  amendment  in  1867.  Its  object 
was  to  facilitate  proceedings,  and  more  particularly  to  save  the 
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labor  and  expense  of  the  reference  until  the  case  conld  be  reviewed 
at  general  term  on  the  quesdons^  which^  as  decided,  constituted 
the  basis  of  that  proceeding.  In  Stanton  v.  Miller y  supra,  Judge 
Talcott  says  that  the  amendment  of  1867  was  adopted  to  avoid  the 
delay  and  expense  of  the  further  contemplated  proceedings,  which 
would  be  useless  if  it  should  turn  out  that  any  error  had  been  com- 
mitted on  the  trial,  or  in  the  interlocutory  decision ;  and  he  adds, 
that  to  proceed  with  the  trial  of  the  matters  referred,  "  would 
inyolve  much  expense  and  delay,  the  whole  of  which  would  have 
been  uselessly  incurred,  if  it  should  turn  out  that  the  justice  at  the 
circuit  had  erred  in  the  admission  or  exclusion  of  evidence,  or  in 
his  findings  of  fact  or  conclusions  of  law.'' 

In  this  case  over  two  years  have  elapsed  ^ce  the  interlocutory 
decree  was  made  and  entered,  and  the  parties  have  gone  on  with  the 
reference  before  the  referee  to  its  termination;  that  officer  has  made 
his  report  and  the  case  is  in  readiness  for  the  entry  of  final  judg- 
ment. It  was  to  save  the  labor  and  expense  attending  the  reference 
anticipatory  of  a  reversal  of  the  interlocutory  decree,  that  the  privi- 
lege was  given  to  parties  at  this  stage  of  the  case  to  make  the  motion. 
If  nothing  was  to  be  gained,  either  in  dispatch  or  in  the  avoid- 
ance of  labor  and  expense,  there  was  no  necessity  for  the  amend- 
ment introduced  into  the  Code  in  1867;  for  parties  might  secure 
all  that  could  be  attained  by  the  motion  on  appeal  after  final  jndgr 
ment.  Here,  as  it  appears,  the  labor  and  expense  of  the  reference 
has  been  incurred,  and  now  to  entertain  the  motion,  at  this  late 
day,  and  in  the  present  condition  of  the  case  would  be  to  allow  a 
practice  subversive  of  the  purpose  which  induced  the  amendment, 
pursuant  to  which  this  proceeding  is  taken.  The  party  desiring 
the  benefit  of  this  provision  should  be  diligent  in  seeking  its  ad|^- 
tages.  If  he  lie  by  until  they  are  lost,  the  motion  is  without  merit. 
Therefore  laches  unexcused,  and  especially  the  proceeding  with 
the  reference  to  its  concliision,  should,  in  consideration  of  its 
object,  be  deemed  a  waiver  of  the  right  to  the  benefits  of  this  pro- 
vision. Otherwise  the  whole  purpose  of  it  is  defeated.  Nor  can  it 
be  urged  that  action  on  the  order  of  reference  could  not  be  avoided 
if  the  adverse  party  insists  on  proceeding;  for  a  stay  would  be  granted 
by  the  court,  when  it  should  be  made  to  appear  that  there  then  was 
an  intention  to  make  the  motion  so  soon  as  the  case  and  exceptions 
were  settled;  and  that  the  party  was  acting  in  good  faith,  with  no 
purpose  to  cause  unnecessary  delay.     I  am  of  the  opinion  that  the 
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defendants,  nnder  the  circumstances  of  this  case,  might  well  be  held 
to  h&Te  lost  their  right  to  make  this  motion,  because  of  the  unex- 
cused  delay;  and  for  the  further  reason  that  it  is  not  made  until 
after  the  reference  under  the  interlocutory  order  has  terminated  and 
the  referee  has  made  his  report. 

But  the  motion  has  been  fully  argued  on  the  merits,  and  the 
counsel  for  the  defendants  expressed  apprehension  lest  their  case 
might  be,  in  some  way,  imperiled,  unless  the  question  involyed  in 
it  should  be  considered  on  this  application.  We  have,  therefore, 
concluded  to  disregard  the  objection,  above  suggested,  to  the  hear- 
ing of  the  motion,  and  the  case  will  be  examined  as  presented,  on 
the  proof  and  exceptions. 

In  the  examination  of  the  questions  presented  on  this  motion,  it 
will  be  necessary  to  consider  them  with  reference  to  the  defendants 
separately,  to  some  extent,  inasmuch  as  they  are  not  all  affected  by 
them  alike.  The  position  of  the  defendants,  Eidd  and  the  rep- 
resentatives of  Gagger's  estate,  is  quite  different  from  that  of  the 
other  defendants.  The  former  defendants  have  the  legal  title  to 
the  leases  in  controversy,  and  contest'  the  plaintiff's  right  to  any 
interest  whatever  in  them.  The  other  defendants  are  only  inter- 
ested to  protect  their  rights  as  advancers  of  money  on  the  security 
of  the  leases,  which  rights  are  not  disputed  by  any  one,  except  as 
regards  a  claim  by  them  for  an  allowance  of  interest.  It  may  be 
well,  therefore,  to  examine  the  case,  first,  as  between  the  plaintiff 
and  the  defendants,  Eadd  «nd  the  representatives  of  the  Gagger 
estate. 

The  plaintiff  in  his  complaint  charged  that  he  had  a  reversionary 
interest  in  the  leases  in  controversy,  which  were  conveyed  by  Mr. 
Van  Bensselaer  to  Eidd  and  Gagger  and  which  were  held  by  them 
under  an  absolute  conveyance  in  fee.  This  averment,  as  regarded 
the  plaintiff's  right  to  the  lease,  was  denied  by  the  defendants,  Eidd 
and  the  heirs  at  law  and  personal  representatives  of  Gagger.  The 
leanied  judge  on  the  trial  found  in  favor  of  the  plaintiff  on 
this  issue.  He  found  and  decided  that  the  leases  in  con- 
troversy were  the  property  of  the  plaintiff,  subject  to  the 
payment:  to  the  defendants  of  certain  moneys  in  the  findings 
Bi)ecified ;  that  Eidd  and  Gagger  held  them  as  trustees  of  the  plain- 
tiff, for  the  purpose  of  paying  and  satisfying  those  moneys,  and 
that  Eidd  and  Gagger  were  bound  to  convey  and  deliver  them  to 
the  plaintiff  with  the  moneys  due  and  to  grow  due  thereon,  so  soon 
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as  the  seyeral  amounts  secnred  thereby  should  be  paid,  either  by 
collections  therefrom^  or  by  the  plaintiff  from  his  own  funds. 
These  findings,  inserted  in  the  record  at  length  and  in  due  form, 
are  challenged  as  unsupported,  both  in  fact  and  law. 

The  first  question  which  here  arises  is  as  to  the  character  of  the 
eyidence  by  which  the  plaintiff  sought  to  establish  his  alleged  right 
in  the  leases,  which  were  held  by  Kidd  and  Oagger  by  absolute  con- 
yeyance.  The  conveyance  of  the  leases  to  the  parties  last  named 
neither  stated  nor  intimated  that  the  plaintiff  had,  or  was  to  have, 
any  interest  in  the  property  thereby  conyeyed.  It  was  in  form  a 
simple  and  absolute  conTeyance  of  the  leases  to  Eidd  and  Gagger, 
with  all  rights  growing,  or  to  grow,  out  of  them.  Nor  was  there 
any  paper  executed  and  delivered  by  Eidd  and  Oagger  to  the  plain- 
tiff, expressly  declaring  his  rights  as  charged  in  the  complaint,  and 
found  by  the  learned  judge  on  the  trial.  But  the  evidence  given 
to  establish  the  plaintiff's  claim  rested  in  parol.  It  consisted  of 
oral  statements  of  the  parties,  and  of  memoranda,  letters,  receipts 
and  recitals  in  instruments,  executed  by  those  defendants,  which 
tended  to  establish  the  plaintiff's  right  to  the  leases  substantially 
as  averred  in  the  complaint.  The  judge  held  this  evidence  compe- 
tent, and  gave  it  effect.  It  is  insisted  that  the  plaintiff's  alleged 
rights  in  the  leases  could  not  be  established  by  such  evidence ; 
that  its  admission  was  erroneous,  and  the  effect  given  it  was  in  dis- 
regard of  the  statute  of  frauds.    2  B.  S.  134,  §  6. 

It  is  answered  that  the  case  is  in  principle  like  that  of  Byan  v. 
Box,  34  K  Y.  307.  In  that  case  it  was  held  that  when  a  party 
takes  an  absolute  conveyance  of  real  property,  zt  the  request  and 
for  the  benefit  of  another,  who  at  the  time  has  an  interest  therein 
to  be  protected,  he  will  be  deemed  the  trustee  of  the  party  for 
whom  he  undertook  the  purchase,  and  on  tender  to  him  of  the 
purchase-money  and  interest,  he  will  be  compelled  to  convey  the 
property  to  the  one  equitably  entitled  to  it ;  and  further,  that  such 
equitable  right  may  be  established  by  parol. 

The  soundness  of  this -decision  has  been  repeatedly  recogjiized  ; 
and  especially  is  it  recognized  in  the  recent  case  of  Levy  v.  Brushy 
45  N.  Y.  589,  596.  If,  therefore,  the  case  at  bar  be  within  the 
principle  of  the  case  cited,  the  statute  of  frauds  can  have  no  appli- 
cation ;  otherwise,  it  is  fatal  to  the  plaintiff's  right  of  action. 
Now,  a  distinction  must  be  observed  between  a  case  where  the  party 
has  an  interest'  in  the  property  to  be  protected  when  the  convey- 
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ance  thereof  is  made,  and  a  case  where  the  party  has  no  such 
interest  In  the  latter  when  he  has  no  such  interest  to  be 
protected,  the  case  would  fall  within  the  statute.  But 
in  the  former,  where  he  has  an  interest,  he  will  be  protected 
in  his  rights,  although  the  agreement  between  him  and  the  person 
taking  title  rests  in  parol.  '^  In  such  cases,  equity  will  not  permit 
a  party  to  retain  property  obtained  on  the  faith  of  ayerbal  contract 
and  consummate  a  fraud  by  retaining  the  property  and  refusing  to 
perform  the  contract.*'  Levy  y.  Brushy  supra,  per  Gboyeb,  J. ; 
Wolford  V.  Herrington,  74  Penn.  St.  311 ;  BayrUan  v.  HousUr,  73 
id.  453 ;  Beegle  y.  Wentz,  55  id.  369.  To  the  same  effect  is 
the  decision  in  Stoddard  y.  Whiting^  46  N.  T.  627,  which  case, 
in  many  of  its  features,  is  like  the  one  at  bar. 

The  question  now  arises,  had  the  plaintiff  an  existing,  yested 
interest  in  the  leases  when  the  contract  was  entered  into  between 
Van  Bensselaer,  of  the  first  part,  and  Church,  Kidd  and  Oagger,  of 
the  other  part,  dated  March  1,  1862,  and  when  Kidd  and  Cagger 
subsequently  took  the  conyeyance  ?  That  he  then  had  an  interest 
.in  the  leases  seems  beyond  peradyenture.  He  held  contracts  with 
Van  Bensselaer  by  which,  on  due  performance  on  his  part,  the  latter 
was  bound  to  oonyey  them  to  him.  These  contracts  were  partly 
performed  on  his  part.  He  had  already  paid  to  Mr.  Van  Bensselaer 
a  yery  considerable  amount  on  the  purchase  price  agreed  by  him  to 
be  paid  ;  and  the  contracts  were  beyond  question  of  great  yalue  to 
him.  This  cannot  be  well  denied.  It  was  of  the  utmost  import- 
ance to  him  that  his  interest  should  be  protected  from  forfeiture ; 
and  such  protection  might  be  secured  by  an  oral  agreement  with 
Kidd  and  Cagger  in  the  way  it  is  ^ere  alleged  and  found  to  haye 
been  done.  Isfoddard  y.  Whiting,  supra,  on  page  632.  It  was 
competent  to  establish  the  plaintiff's  right  and  interest  in  the 
leases  by  parol  m  this  case,  notwithstanding  Kidd  and  Cagger 
took  and  held  the  leases  under  an  absolute  conyeyance  from  Van 
Bensselaer. 

It  is  further  urged  that  improper  eyidence  was  receiyed  against 
the  defendant's  objection,  to  establish  the  arrangement  between 
the  plaintiff  and  Kidd  and  Cagger,  in  this,  that  the  plaintiff  was 
allowed  to  testify  to  personal  transactions  and  communications 
between  himself  and  Mr.  Cagger^  who  was  then  deceased,  contrary 
to  the  proyisions  of  section  399  of  the  Code.  The  representatiyes 
of  the  Cagger  estate  are  not  before  the  court  on  this  motion. 
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This  question  may  therefore  be  considered  without  regard  to  their 
rights.  It  will  be  seen  on  an  examination  of  the  rulings  of  t^e  court, 
that  the  evidence  admitted  was  competent  as  against  the  defend- 
ant Kidd^  inasmuch  as  it  had  reference  to  transactions  and  com- 
munications wherein  the  latter  participated.  Such  was  the  case 
in  most  instances,  where  objections  were  urged  agaiujst  the  plain- 
tifPs  testimony  as  incompetent  under  the  provisions  of  the  sec- 
tion cited.  Thus  the  evidence  was  competent  as  against  Kidd. 
The  defendants,  Kidd  and  Gagger,  were  not  partners  in  this  matter. 
As  represented  in  the  conveyance  to  them,  they  were  tenants  in 
common  of  the  property  conveyed.  It  was  therefore  admissible 
for  the  plaintiff  to  testify  to  what  occurred  between  himself  and 
Kidd ;  and  the  evidence  could  not  be  excluded  on  Kidd's  objection, 
because  Cagger^  who  was  dead,  was  present  and  tool^  pairt  in  the 
matters  of  inquiry.  What  was  said  and  done  between  the  plaintiff 
and  Kidd,  pertinent  to  the  issue,  might  be  proved  by  the  former. 

But  all  evidence  which,  by  possibility,  might  be  objectionable 
under  the  provisions  of  section  399,  may  be  stricken  out  of  the 
case,  and  there  would  still  remain  abundant  proof  to  sustain  the 
findings  of  the  court :  that  the  plaintiff  was  to  have  the  leases,  or 
all  that  remained  of  them,  after  the  defendant's  just  claim  upon 
them  was  fully  satisfied. 

The  unobjectionable  admissions  and  statements  of  Kidd  and 
Gagger,  the  memoranda  made  by  them,  or  of  which  they  were  cog- 
nizant, the  letters,  receipts  and  recitals  in  agreements  with  which 
they  were  connected,  and  the  manner  in  which  the  business  per- 
taining to  the  leases  was  conducted,  iskfford  abundant  proof  to  sus- 
tain the  conclusions  declared  by  the  learned  judge  in  his  findings. 
It  is  quite  apparent  on  a  full  reading  of  the  case,  that  the  admis- 
sion of  the  evidence  objected  to  did  not,  as  in  fairness  it  could  not, 
work  any  harm. 

It  \^a8  held  in  PUUt  v.  Plait ,  2  N.  Y.  Sup.  25,  26,  that  in  equity 
actions  the  court  wiU  always  look  at  the  entire  case,  and  see  whether 
substantial  justice  has  been  done,  and  where  that  appears,  it  will 
affirm  the  judgment,  notwithstanding  the  admission  of  testimony 
which,  in  ordinary  actions  at  law,  might  have  necessitated  a  new 
trial.  There  seems  to  be  no  ground  for  a  new  trial  on  Mr.  Kidd's 
application,  by  reason  of  the  admission  of  improper  evidence. 

It  is  further  urged  that  the  entire  arrangement  between  the 
plantiff  and  Kidd  and  Gagger  was  entered  into  with  a  view  to 
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hinder,  delay  and  defraud  the  plaintiff's  creditors;  and,  there- 
fore, that  he  has  no  standing  in  court  to  enforce  the  agreement. 
This  alleged  defense  is  not  set  up  in  the  answers.  But  it  is 
unsupported  in  point  of  fact.  It  is  very  manifest  that  the 
arrangement  was  entered  into  in  order  to  save  the  contracts  with 
Van  Rensselaer  from  forfeiture.  Had  a  forfeiture  been  permitted, 
there  would  have  been  nothing  growing  out  of  them  either  for  the 
plaintiff  or  his  creditors.  The  inducement  to  action  was  the  preser- 
ration  of  the  plaintiff's  rights,  rather  than  to  hinder,  delay  or 
defraud  his  creditors.  Uni^oubtedly  the  plaintiff  was  under  great 
pecuniary  embarrassment.  It  was  this  perplexity  which  necessi- 
tated his  action  in  calling  Kidd  and  Oagger  to  his  aid.  It  is  not  a 
little  difficult  to  perceive  how  the  rights  of  the  plaintiff's  creditors 
could  be  prejudiced  by  an  arrangement  which  preseryed  to  them, 
what  without  it  would  have  been  lost.  It  is  quite  plain,  I  think, 
that  the  parties  in  their  action  had  no  intent ;  as  such  action  man- 
ifestly did  not  further  that  purpose  —  to  hinder,  delay  or  defraud 
the  plaintiff's  creditors. 

With  the  questions  above  considered  the  defendants,  other  than 
Kidd  and  the  Gaggers,  have,  I  think,  no  concern.  As  regards  Kidd 
and  the  Gaggers,  they  have  the  absolute  legal  title,  and  those  ques- 
tions are  important  to  thegn  in  the  defense  of  such  title.  But  the 
other  defendants  claim  only  as  advancers  and  lien-holders;  and  it  is 
of  no  consequence  to  them  who  shall  be  adjudged  to  own  the  leases, 
so  it  be  that  their  rights  in  them  are  recognized  and /protected. 
Therefore  they  can  have  no  interest  in  the  issue  between  the  plaintiff 
on  the  one  side,  and  Kidd  and  the  Gaggers  on  the  other,  as  to  their 
ultimate  ownership.  Those  parties,  both  plaintiff  and  defendants, 
admit  alike  the  superior  right  of  the  advancers  and  lien-holders  to 
the  leases,  and  the  decision  of  the  court  gives  to  them  the  full 
extent  of  their  claim,  except  as  to  an  allowance  for  interest,  which 
will  presently  receive  attention. 

Thus  it  seems  that  the  defendants,  the  advancers  and  lien-holders 
are  not  in  a  position  to  insist  upon  the  objections  above  urged  by 
the  counsel  for  Mr.  Eadd.  Their  rights,  as  advancers  and  lien- 
holders,  are  in  no  way  injuriously  affected  by  the  rulings  above  con- 
sidered. They  are  not  harmed  by  them,  hence  cannot  be  heard  to 
complain.  But  were  it  otherwise,  and  admitting  their  rights  to  be 
affected  by  those  objections,  the  same  considerations  which  led  to 
the  conclusion  that  they  were  ineffrotual  as  to  Kidd  on  his  motion 
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for  a  new  trials  will  render  them  unayailing  also  to  the  advancers 
and  lien-holders.  But  in  point  of  fact,  the  decision  rendered 
fully  recognizes  the  rights  of  the  latter,  and  makes  all  needful  and 
proper  provision  for  the  security  and  ultimate  payment  of  the  money 
due  them. 

It  follows  that  all  further  questions  which  can  affect  their  inter- 
est will  arise  on  the  accounting  ordered  by  the  interlocutory  decree; 
and  were  there  no  special  directions  given  therein,  to  control  that 
proceeding,  the  case  would  require  no  further  attention  at  this  time. 
But  this  decree  does  contain  a  direction  as  to  the  allowance  of  inter- 
est, binding  on  the  referee  who  is  to  take  and  state  the  accounts, 
and  the  correctness  of  this  decision  is  properly  challenged  here. 
This  subject  will  now  be  considered. 

According  to  the  decision,  the  advancers  were  not  entitled  to 
interest  on  the  bonus  of  fifty  per  cent  on  their  advances  agreed  to 
be  allowed  them  in  and  by  the  instrument  on  which  their  claims 
are  based.^  It  appears  that  the  first  sum  of  975,000  paid  to  Mr. 
Van  Bensselaer  on  the  contract  executed  by  him,  Ghurch,  Eidd  and 
Oagger,  was  made  up  as  foUows: 

Dean  Bichmond  advanced  $25,000 ;  Porter  and  Oagger  together, 
advanced  125,000 ;  Harmon  Pumpelly  advanced  $15,000,  and 
Charles  L.  Austin  advanced  the  remainijig  $10,000.  These  sums 
were  to  be  repaid  to  those  advancers  from  collections  to  be  made 
upon  the  leases  with  interest  thereon ;  and  also  (as  stated  in  the 
agreement)  ''  the  additional  sum  of  fifty  per  centum  of  the  amount 
respectively  advanced  by  them ;  that  is  to  say,  to  Dean  Sichmond 
the  sum  of  $12,500,  being  fifty  per  centum  at  the  amount  con- 
tributed by  him  ;  to  John  E.  Porter  and  Peter  Oagger,  the  sum  of 
$12,500 ;  to  Harmon  Pumpelly,  th^  sum  of  $7>500  ;  to  Oharles  L. 
Austin,  the  sum  of  $5,000."  The  Imius  to  these  advancers  was  in 
all  respects  the  same  as  interest.  It  was  interest,  as  it  was  a  pre- 
mium to  be  paid  for  the  use  of  money.  In  consideration  of  the 
moneys  advanced,  the  advancers  were  to  have  for  its  use  and 
employment  in  the  way  agreed  upon,  the  ordinary  botius  of  seven 
per  cent,  with  an  additional  bonus  of  fifty  per  cent  on  the  sums 
advanced.  The  question  now  is,  was  interest  allowable  In  taking 
and  stating  the  accounts  of  the  advances  on  this  bonus  ?  I  am 
content  to  adopt  the  reasoning  and  conclusion  of  Mr.  Justice 
Ikoalls  on  this  question,  as  given  in  his  opinion  at  special  term. 

He  considered  the  question  in  all  its  bearings,  as  here  presented. 
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and  rea^ched  the  conolusion  that  eyen  the  alleged  promise  by  Kidd 
and  Cagger  to  allow  interest  on  the  bonus  did  not  authorize  its 
allowance^  on  the  accounting  with  the  adyancers  ordered  in  this 
case.    The  learned  judge  reasons  as  follows : 

"  The  agreement  which  proyides  for  the  payment  of  the  bonus 
does  not  create  any  obligation  to  pay  interest  thereon.  It  proyides 
for  the  payment  of  the  principal  sums  adyanced  and  ifU&rest  thereon, 
but  no  direction  to  pay  interest  upon  such  bonus.  It  is  therefore 
not  a  fair  inference  that  the  parties  originally  contemplated  such 
payment^  else  we  may  infer  a  proyision  to  that  effect  would  haye 
been  inserted  in  the  agreement.  There  is  no  eyidence  of  an  express 
promise  on  the  part  of  the  plaintiff  to  pay  such  interest.  Without 
such  promise,  or  something  equiyalent  thereto,  the  law  will  not 
recognize  a  liability  to  pay  the  same.  It  is  well  settled  that  com- 
pound interest  is  not  collectible,  without  a  special  agreement  to 
pay  the  same,  and  that,  too,  after  the  original  interest  has  become 
due  and  payable.  Van  Benschooten  y.  Lawson,  6  Johns.  Gh.  313  ; 
Toll  y.  HiUer,  11  Paige,  228 ;  State  of  Connecticut  v.  Jackson,  1 
Johns.  Oh.  13 ;  Bayer  y.  Pack,  [2  Den.  108 ;  Van  Rensselaer  y. 
Jones,  2  Barb.  644. 

"  I  do  not  perceiye  why  the  bonus  of  fifty  per  cent,  so  far  as  the 
right  to  compute  interest  thereon,  can  be  regarded  in  a  more  f  ayor- 
able  Hght  than  an  ag^ment  to  pay  interest  npon  a  principal  debt. 
And  hence,  there  should,  at  least,  be  an  agreement  to  pay  inter- 
est thereon,  after  such  bonus  became  due  and  payable.  No 
such  agreement  on  the  part  of  plaintiff  is  established.  It  is 
insisted  by  the  defendants  that  a  statement  of  the  account  in  their 
f  ayor  by  Messrs.  Eidd  and  Oagger  was  made,  including  such  interest 
up  to  a  certain  date,  and  that  the  same  was  entered  in  a  book  kept 
in  the  office  of  plaintiff,  and  a  copy  of  such  statement  was  fur* 
nished  the  defendants,  or  some  of  them,  and  under  such  circum- 
stances as  should  haye  brought  knowledge  thereof  to  the  plaintiff, 
and  that  such  facts  are  equiyalent  to  an  express  promise  by  the 
plaintiff  to  pay  interest  upon  such  bonus  until  the  same  should  be 
fully  paid.  If  we  a^ume  to  be  established  what  the  defendants 
thus  claim,  I  do  not  think  they  haye  been  successiul  in  bringing 
their  case  within  any  principle  wUch  the  law  recognizes,  which 
entitles  them  to  charge  and  collect  mterest  upon  the*  bonus.  It 
neither  amounts  to  such  a  promise  to  pay  such  interest  as  the  law 
requires  to  create  a  liability — nor  can  it  be  properly  held  to  be  such 
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a  consolidation  of  the  bonoB  with  the  originiJ  indebtedness  as  to 
constitute  one  principal  sum,  npon  which  interest  can  be*com- 
puted*  In  regard,  howeyer,  to  the  payment  of  interest  upon  such 
bonus  which  had  been  actually  made  to  the  parties  who  advanced 
their  money,  by  Messrs.  Kidd  and  Cagger,  the  trustees,  prior  to  the 
time  the  plaintiff  protested  to  Mr.  Gagger  against  the  payment  of 
such  interest,  and  prior  to  the  change  in  the  form  of  the  receipts 
taken  from  the  parties  who  had  made  the  advances,  I  feel  justified, 
from  all  the  circumstances,  in  holding  that;  Buch  payments  of  interest 
have  been  substantially  adopted  by  the  plaintiff,  or  at  least  that  his 
repudiation  thereof  has  not  been  so  prompt  and  of  such  a  character, 
as  should  entitle  the  plaintiff  to  recover  the  same  of  such  parides, 
or  to  be  allowed  the  same  on  the  accounting.  The  plaintiff  should 
have  promptly  notified  such  parties  that  he  objected  to  such  pay- 
ments of  interest,  and  claimed  either  that  it  be  refunded  or  applied 
upon  his  indebtedness.  The  protest  which  he  claims  to  have 
lodged  with  Mr.  Gagger  was  not  sufficient.  There  is  no  doubt 
but  that  compound  interest  may  be  retained  when  the  same  is  paid 
voluntarily  by  a  party.'* 

This  presentation  of  the  question  by  Mr.  Justice  Is^galls  is 
deemed  quite  satisfactory  and  conclusive. 

It  is  further  urged  that  costs  should  have  been  allowed  to  the 
advancers  against  the  fxmd.  In  equity  actions,  the  granting  or 
withholding  of  costs  rests  in  the  discretion  of  the  trial  court. 
Pratt  V.  Stiles,  17  How.  211;  Phelps  v.  Wood,  46  id.  1.  Nor  can 
it  be  well  maintained,  that  the  discretion  of  the  court  in  this 
case,  in  refusing  costs  to  the  defendants,  was  not  fairly  and 
judiciously  exercised.  The  defendants  failed  in  nearly  all  the 
important  questions  in  the  case  both  of  fact  and  law ;  hence  have 
no  claim  to  be  recompensed  by  an  allowance  of  costs.  As  regards 
the  defendants,  the  advancers  and  lien-holders,  their  rights  were 
stated  in  the  complaint  substantially  as  found  by  the  judge.  On 
the  claim  for  an  allowance  of  interest  on  the  bonus,  put  forward 
by  the  advancers,  they  have  failed.  Indeed,  as  to  the  advancers 
and  lien-holders,  they  were  only  interested  in  the  litigation  to  the 
extent  of  having  a  fair  and  just  accounting,  in  order  to  have 
the  amount  due  and  unpaid  ta  them  respectively,  accurately  and 
definitely  determined ;  as  their  superior  right  to  the  leases  and  to 
their  avails,  as  security  and  for  the  purpose  of  payment  to  them  of 
their  just  and  full  claims,  was  not  controverted  by  any  one. 
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After  oarefal  examination  of  the  case,  I  am  of  the  opinion  that 
the  moying  parties  have  no  just  canse  of  complaint ;  that  the  find- 
ings and  decision  of  the  court  at  special  term  are  well  supported 
both  in  fact  and  law ;  hence  the  motion  for  a  new  trial  must  be 
denied,  with  costs. 

Motion  denied. 
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Criminal  law — Forgery — accourU  against  county  with  qfflda/oU  required  by  law 
eutject  cf —  In/dAdtimtnJt  — form  of —  duplieity  in — deecription  of  offense. 

An  indictment  set  forth  in  the  first  count  that  R.  feloniously,  eto.»  with  intent 
to  defraad  the  county  of  S.,  forged  what  purported  to  be  a  constable's 
account  of  one  J.  against  said  county,  whereby  said  county  might  be  bound 
or  affected  in  property,  etc  (and  set  forth  the  account) ;  that  he,  in  furtherance 
of  his  intention  to  defraud  said  county,  falsely,  etc.,  forged  and  counterfeited 
what  purported  to  be  an  affidavit  of  J.,  and  what  purported  to  be  a  certifi- 
cate of  G.,  a  justice  of  the  peace,  to  said  affidavit;  that  he  feloniously  pre- 
sented said  forged  instruments  to  the  board  of  supervisors  of  the  oounty  of 
8.  for  audit  The  second  count  set  forth  and  charge<i  the  making,  forging 
and  counterfeiting  of  the  account,  affidavit  and  certificate  as  one  act ;  that 
R.  feloniously  presented  the  same  to  the  board  of  supervisors  of  the  county 
of  8.  for  audit  A  copy  of  the  alleged  forged  instrument  was  also  set  fortli. 
The  third  count  contained  a  charge  similar  to  that  in  the  second,  and  relating 
to  the  same  transaction.  BM,  on  demurrer  to  the  indietment,  (1)  that  the 
account,  with  the  affidavit  of  the  claimant,  constituting  apparently  a  legal 
claim  against  the  county  of  8.,  was  clearly  within  the  letter  and  spirit  of 
the  statute  relating  to  forgery,  and  would  sustain  an  indictment ;  (2)  that 
the  account,  affidavit  and  certificate  collectively,  constituted  but  one  instru- 
ment, and  the  act  of  for^g  them  was  one  transaction ;  (8)  that  the  first 
count  of  the  indictment  was  double,  within  the  rule,  as  charging  the  forging 
of  each  part  of  the  instrument  as  a  separate  oflbnse  ;  and  (4)  that  the  seoQn4 
and  third  counts  were  not  liable  to  the  objection  of  duplicity. 

An  indictment  which  alleges  that  the  defendant  falsely  made,  forged  and  ooun* 
terfeited  an  instrument  within  the  statute,  with  intent  to  defraud,  setting 
forth  the  Instrument  in  h^ee  verba  is  a  sufficient  description  of  the  circum- 
stances to  constitute  the  oifense. 

Erbob  to  the  Saratoga  county  sessions  to  review  a  judgment 
rendered  npon  a  demurrer  to  an  indictment  against  the  plaintiff  in 
error,  Charles  Bosekrans.      The  indictment  containing  five  counts 
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was  for  forgery  in  the  third  degree,  for  forging  and  counterfeiting 
an  instrument  in  writing  purporting  to  be  an  account  of  one 
Samuel  Johnson,  for  alleged  flerrices  as  constable  against  the 
county  of  Saratoga,  together  with  the  affidavit  and  jurat  thereto 
attached,  including  the  certificate  of  the  justice.  The  first,  second 
and  fourth  counts  of  the  indictment  were  as  follows : 

"CoujsTT  OP  Sabatoga,  8s: 

**  The  jurors  for  the  people  of  the  State  of  New  York,*  in  and  for 
the  body  of  the  county  of  Saratoga,  being  then  and  there  sworn 
and  charged  upon  their  oath  present : 

'^  That  Oharles  Bosekrans,  late  of  the  town  of  Clifton  Park,  in  said 
coun!y  of  Saratoga,  on  the  Ist  day  of  Noyember,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventy-three,  feloniously, 
with  force  and  arms,  at  the  town  and  oounty  aforesaid,  with  intent 
to  defraud  the  said  oounty  of  Saratoga,  did  falsely  make,  forge  and 
counterfeit,  and  cause  and  procure  to  b&  falsely  made,  forged  and 
counterf eited^  and  willingly  act  and  assist,  in  the  false  making, 
forging  and^unterfeitmg;  a  certain  instm^ient  pniportingtob; 
the  act  of  another,  to  wit :  of  one  Samuel  Johnson,  and  by  which 
instrument  a  pecuniary  demand  for  therein  alleged  constable  services 
purported  to  be  created  against  said  county  of  Saratoga,  and  by 
which  said  false  making,  forging  and  counterfeiting,  and  causing, 
procuring  to  be  falsely  made,  forged  and  counterfeited  of  said 
instrument,  the  said  county  of  Saratoga  might  be  bound  and 
affected  in  property ;  and  which  said  instrument  so  as  aforesaid 
feloniously  and  falsely  made,  forged  and  counterfeited,  and  caused 
and  procured  to  be  falsely  made,  forged,  and  counterfeited,  by  the 
said  Oharles  Bosekrans,  is  in  writing  and  is  in  substance  and  to  the 
effect  following^  that  is  to  say  : 

^Sabatoga  Oouittt,  Db. 

To  Samuel  Johnson,  fcnr  constable^  services.' 
(Items.) 

^'  That  said  instrument  being  so  made  in  manner  and  form  as 
aforesaid,  he,  the  said  Oharles  Bosekrans,  feloniously  and  in  fur- 
therance of  his  said  intention  to  defraud  the  said  county  of  Sara- 
toga, did  thereupon  falsely  make,  forge  and  counterfeit,  and 
cause  and  procure  to  be  falsely  made,  forged  and  counterfeited 
and  willingly  act  and  assist  in  the  false  making,  forging  and  ooun- 
terf citing  a  certain  other  instrum^t  purporting  to  be  the  affidavit 
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of  him^  the  said  Samuel  Johnson^  rerifying  said  foregoing  named 
instrument,  and  did  connect  and  subjoin  thereto,  to  wit :  said 
affidavit,  a  further  instrument  or  writing,  purporting  to  be  a  certi- 
ficate of  a  justice  of  the  peace,  to  wit:  one  Oharles  E.GK)rsline,  who 
is,  and  then  was,  a  justice  of  the  peace  of  the  said  county  of  Sara- 
toga, residing  at  the  town  of  Halfmoon  therein,  and  being  a 
competent  officer  to  administer  oaths  and  to  take  affldarits  within 
said  county  of  Saratoga,  and  which  said  affidavit,  with  the  said 
falsely-made  certificate  so  subjoined  as  aforesaid,  purporting  to  be 
the  official  act  of  said  justice  of  the  peace,  are  in  writing  and  in 
substance  and  to  the  effect  following,  that  is  to  say : 

'Stam  of  New  York,      )     . 
Saratoga  County,  )      ' 

'  Samuel  Johnson,  of  said  county,  being  duly  sworn,  says  that  the 

items  of  the  annexed  account,  by  him  presented  and  claimed,  are 

correct ;  that  such  disbursements  and  serrices  have  in  fact  been 

made  or  rendered;  and  that  no  part  thereof  has  been  paid  or 

satisfied. 

<  SbUCUSL  JOHXrSOH. 

Sworn  to  this  1st  day  of  Novemr  ) 
ber,  18?3>  before  me,        \ 

'  C.  E.  GoBSUKB)  Justice  of  the  Peace  J 

^' And  which  said  falsely  made,  forged  and.oounterfeited  instru- 
ments purporting  to  be  such  affidavit  and  said  falsely  made,  forged 
and  counterfeited  certificate  thereto  subjoined,  were  by  said  Oharles 
Bosekrans  annexed  to  said  falsely  made,  forged  and  counterfeited 
instrument  for  said  alleged  constable  services,  and  which  said 
falsely  made,  forged  and  counterfeited  instruments  so  annexed  as 
aforesaid,  were  so  made  and  annexed  by  the  said  Oharles  Bose- 
krans with  intent  to  defraud  Vb^  said  oounty  d  Saratoga^  and  by 
means  whereof,  the  said  county  of  Saratoga  might  be  bound,  and 
might  thereby  be  affected  in  property;  and  said  several  falsely 
made,  forged  and  counterfeited  instruments,  and  each  and  every 
one  of  them,  so  feloniously  and  falsely  made^  forged  and  counter- 
feited as  aforesaid,  were  thereupon,  to  wit :  on  the  10th  day  of 
November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  seventy-three,  fraudulently  and  feloniously  presented,  and 
caused  and  procured  to  be  presented  for  audit  against  said  county 
of  Saratoga  to  the  board  of  supervisors  of  said  county  of  Saratoga 
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by  him^  the  said  Charles  Bosekrans^  against  the  form  of  the 
statute  in  such  case  made  and  proyided^  and  against  the  peace  of 
the  people  of  the  State  of  "Sew  York  and  their  dignity. 

'^  The  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  Charles  Bosekrans,  late  of  the  town  of  Clifton  Park,  in 
the  county  of  Saratoga  aforesaid,  on  the  first  day  of  If ovember,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
three,  feloniously  with  force  and  arms,  at  the  town  and  county 
aforesaid,  with  intent  to  defraud  the  said  county  of  Saratoga,  did 
falsely  make,  forge  and  counterfeit,  and  cause  and  procure  to  be 
falsely  made,  forged  and  counterfeited,  and  willingly  act  and  assist 
in  the  false  making,  forging  and  counterfeiting,  a  certain  instru- 
ment purporting  to  be  the  act  of  one  Samuel  Johnson  and  of  one 
Charles  R  Gorsline,  and  by  which  instrument  a  pecuniary  demand 
for  therein  alleged  constable  services  purported  to  be  created  against 
the  said  county  of  Saratoga,  and  by  which  said  false  making,  forg- 
ing and  counterfeiting,  and  causing  and  procuring  to  be  falsely 
made,  forged  and  counterfeited,  of  said  instruments,  the  said 
county  of  Saratoga  might  be  bound  and  affected  in  property ;  and 
which  said  instrument  so  as  aforesaid  feloniously  and  falsely 
made,  forged  and  counterfeited,  and  caused  and  procured  to  be 
falsely  made,  forged  and  counterfeited  by  the  said  Charles  Bose- 
krans,  is  in  writing,  and  is  in  substance  and  to  the  effect  following, 
that  is  to  say  : 

'Sabatoga  Ooukty,  De, 

*  To  Samuel  Johson,  for  constable  services* ' 
(Items.) 

'  State  of  New  York,  ) 
Saratoga  County,  .     )      ' 

'  Samuel  Johnson,  of  said  county,  being  duly  sworn  says,  that  the 

items  of  the  annezea  account  by  him  presented  and  claimed  are 

correct;  that  such  disbursements  and  services  have  in  fact  been 

made  or  rendered ;  and  that  no  part  thereof  has  been  paid  or 

satisfied. 

'  Samuel  Johksok. 

Sworn  to  this  1st  day  of  Novem- ) 
ber,  1873,  before  me,  ) 

*  0.  E.  GOESIIKB,  Jt^ttce  of  the  Peace. ' 
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"And  which  said  falsely jnade^  forged  and  counterfeited  instru- 
ments so  purporting  to  be  the  act  of  the  said  Samuel  Johnson  and 
the  said  Charles  E.  Gorsline,  and  by  means  whereof  the  said  county 
of  Saratoga  might  be  bound  and  might  thereby  be  affected  in  prop- 
erty^ so  feloniously  and  falsely  made^  forged  and  counterfeited  as 
aforesaid^  with  intent  to  defraud  the  said  county  of  Saratoga^  was 
thereupon  afterward,  to  wit :  on  the  10th  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seyenty-three, 
fraudulently  and  feloniously  presented  and  caused  to  be  presented 
for  audit  against  said  county  of  Saratoga  to' the  board  of  supervisors 
of  the  said  county  of  Saratoga,  by  hijm,  the  said  Charles  Bosekrans, 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  the  people  of  the  State  of  New  York  and 
their  dignity. 

"And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  Charles  Bosekrans,  late  of  the  town  and  county  afore- 
said, on  the  first  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seventy-three,  at  the  town  and  county 
aforesaid,  with  force  and  arms,  and  with  intent  to  defraud  the  said 
county  of  Saratoga,  feloniously,  falsely  and  fraudulently  did  make, 
forge  and  counterfeit,  and  did  cause  and  procure  to  be  so  made, 
forged  and  counterfeited,  a  certain  instrument  purporting  to  be 
the  act  of  one  Samuel  Johnson  and  one  Charles  E.  Gorsline,  and 
which  said  instrument  is  in  writing,  and  is  in  substance  and  to  the 
effect  following,  that  is  to  say :  (Here  follows  the  account  and  affi- 
davit in  full.)  Against  the  peace  of  the  people  of  the  State  of 
New  York  and  their  dignity," 

The  demurrer  was  to  the  whole  indictment  and  to  each  of  the 
counts  therein.  Judgment  was  given  for  the  people  upon  the 
demurrer  to  the  whole  indictment  and  upon  the  first  four  counts, 
and  t0fi  the  defendant  on  the  fifth  count. 

L.  Tremain,  for  plaintiff  in  error< 

» 

H.  Smithy  for  defendants  in  error. 

OouKTBYMAK,  J.  The  first  objection  raised  by  the  demurrer 
presents  the  question,  whether  the  indictment  contains  a  criminal 
offense.  It  is  insisted  that  the  crime  of  forgery  cannot  be  predi- 
cated upon  the  instrument,  a  copy  of  which  is  set  forth  in  each 
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count  of  the  indictment.  The  statute  proyides  that  ^'  every  person 
who,  with  intent  to  injure  or  defraud^  shall  falsely  make^  alter^ 
forge  or  counterfeit  *  ♦  any  instrument  or  writing,  being,  or 
purporting  to  be,  the  act  of  another,  by  which  any  pecuniary 
demand  or  obligation  shall  be,  or  shall  purport  to  be  created, 
increased,  discharged  or  diminished  *  *  by  which  false  making, 
forging,  altering  or  counterfeiting,  any  person  may  be  affected, 
bound  or  in  any  way  injured  in  his  person  or  property,  upon  con- 
viction thereof  shfdl  be  adjudged  guilty  of  forgery  in  the  third 
degree."  2  R  S.  673,  §  33.  By  another  provision  it  is  declared 
that  it  ^^  shall  be  sufficient  if  the  intent  be  to  defraud  *  *  any 
county,  city,  town  or  village  *  ♦  or  any  person  whatever." 
2  S.  S.  675,  §  46.  We  think  these  provisions  are  sufficiently 
comprehensive  to  include  the  instrument  in  question.  It  is  a 
writing  purporting  to  be  the  act  of  another,  by  which  a  pecuniary 
demand  purported  to  be  created  and  by  which  another  might  have 
been  affected,  and  it  is  alleged  that  it  was  falsely  made,  forged  and 
counterfeited  by  the  defendant  with  intent  to  defraud  the  county 
of  Saratoga.  The  revisers  in  their  note  to  the  first  section  above 
cited  state  that  it  was  intended  ''to  reach  every  case  of  forgery 
that  ever  has  been  committed,  or  that  ever  can  be  committed,"  not 
otherwise  specially  provided  for,  and  their  complete  success  in  the 
expression  of  their  intention  has  since  been  repeatedly  affirmed  by 
the  courts.  NoaJces  v.  People,  25  N.  Y,  380, 384;  People  v.  Steamsj 
23  Wend.  634,  637. 

Section  45  (2.  B.  S.  675)  does  not  limit  the  meaning  of  the 
provisions  in  the  previous  sections,  nor  was  it  intended  as  a  general 
definition  of  the  document  described  as  an  ''  instrument  or  writ- 
ing," but  was  merely  enacted  to  remove  all  doubts  in  regard  to  the 
special  cases  therein  mentioned,  so  that  ''every  instrument  partly 
printed  and  partly  written,  or  wholly  printed  with  a  written  signa- 
ture thereto,"  should  be  included.  Nor  was  it  essential  that  a 
legal  liability  or  obligation  should  have  been  created  by  the  instru- 
ment upon  which  an  action  could  be  maintained.  It  was  sufficient 
that  it  purported  to  create  a  pecuniary  demand  by  which  another 
might  be  affected  or  injured.  If  the  instrument  was  complete  in 
itself,  and  sufficient  on  its  face  to  have  induced  an  acceptance 
and  allowance  of  the  account  by  the  board  of  supervisors,  so  that 
it  might  have  produced  injustice  if  the  fraud  had  not  been  detected, 
it  was  the  subject  of  forgery  under  the  statute.    People  v.  Steams, 
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21  Wend.  409,  414 ;  Feoph  t.  Krummer,  4  Park.  217.  Now  this 
document  purports  to  be  a  formal  bill  or  statement  of  an  account 
on  the  part  of  a  public  officer  for  services  against  the  county 
of  Saratoga,  setting  forth  the  items  in  detail,  with  an  affidavit 
of  the  claimant  as  required  by  law,  constituting  apparently  a 
legal  claim  in  proper  form  to  be  audited  and  paid.  It  is  clearly 
vrithin  the  letter  and  spirit  of  the  statute,  and  would  have  been 
sufficient  as  the  foundation  of  an  indictment  at  common  law. 

The  next  objection  is  of  a  more  special  character  and  relates  to 
each  of  the  counts  separately,  aa  bad  for  duplicity.  It  is  insisted 
for  the  defense  that  the  bill  or  account,  signature  to  the  affidavit, 
and  signature  to  the  jurat  or  certificate,  are  different  instruments 
or  writings  within  the  meaning  of  the  statute,  and  hence  that  the 
f orgeiy  of  each  of  them  is  a  distinct  offense,  so  that  they  cannot 
properly  be  united  in  the  same  count  The  general  rule  is  familiar 
that  two  or  more  separate  criminal  offenses  cannot  be  joined  in 
one  count.  The  public  prosecutor  may,  however,  allege  in  the 
indictment,  several  felonious  acts,  which  in  themselves  separately 
considered,  are  distinct  offenses,  so  far  as  they  are  essential  por- 
tions of  one  continuous  transaction,  or  connected  charge,  and  col- 
lectively constitute  but  one  offense;  and  may  set  forth  in  different 
counts,  various  versions  of  the  same  charge  or  transaction,  alleging 
different  grades  or  degrees  of  the  principal  offense,  provided  as  thus 
alleged  they  may  all  be  merged  in  one,  and  do  not  necessarily  con- 
stitute different  and  distinct  offenses.  But  each  count  should  con- 
tain only  one  version  of  one  offense,  or  of  one  degree  of  the  prin- 
cipal offense,  and  should  be  complete  in  itself  and  unconnected 
with  the  others  for  any  purpose  except  perhaps  special  references 
to  particular  allegations  to  aroid  unnecessary  repetition.  And  it  is 
never  permissible  to  allege  in  one  and  the  same  count,  facts  which 
constitute  separate  and  distinct  offenses,  created  by  different  stat- 
utes and  requiring  different  degrees  of  punishment.  1  Bishop's 
Crim.  Proc.,  §§  432,  439,  449  and  note ;  Beed  v.  Peoph,  1  Park. 
481 ;  People  v.  WrigJU,  9  Wend.  193 ;  People  t.  Rynders,  12  id, 
426  ;  Mlson  v.  People,  23  N.  Y.  293,  297. 

It  is,  however,  a  misapprehension  of  the  legal  effect  of  the  docu- 
ment set  out  in  the  indictment,  to  call  the  account  and  the  signa- 
tures to  the  affidavit  and  jurat  three  separate  instruments,  as  they 
were  all  essential  to  the  completion  of  the  account,  before  it  could 
be  properly  presented  to  the  board  of  supervisors  (Laws  of  1847, 

Vol.  V,N.  T.  Rbp.  — 60 
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ch.  490j  §  24)  and  all  of  thern^  therefore^  constituted  but  one  instru- 
ment. Unless  the  affidavit  had  been  attached^  the  account  itself 
would  not  have  been  a  legal  instrument  on  its  f  ace^  and  the  crime  of 
forgery  in  reference  to  it  could  not  have  been  committed.  ViTicent 
Y.  Feoph,  15  Abb.  234 ;  People  v.  Harrison^  8  Barb.  560 ;  People 
V.  GaUoway,  17  Wend.  640.  And  as  the  forgery  of  the  account, 
and  the  signatures  to  the  affidavit  and  certificate  must  be  sustained 
under  the  same  section  of  the  statute,  this  disposes  of  the  objec- 
tion of  duplicity  as  to  them,  if  they  were  all  made  at  one  time  and 
as  one  act  or  transaction.  But  the  first  count  alleges  each  of  these 
parts  of  the  paper  separately  as  different  instruments,  and  each  act 
of  forgery  as  distinct  and  independent,  and  although  it  fails  to  make 
a  proper  allegation  of  the  forgery  of  the  signatures  to  the  certificate 
against  the  defendant,  it  must  be  regarded  as  double  within  the 
rule.  The  second  and  third  counts  on  the  contrary,  allege  the 
forgery  of  the  whole  paper  as  one  instrument,  and  as  one  act  or 
transaction,  and  are  not,  therefore,  obnoxious  to  this  objection. 
There  is  no  force  in  the  suggestion,  that  the  alleged  forgery  is  of 
the  joint  act  of  Johnson  and  €k)rsline,  whereas,  their  signatures 
purport  to  be  attached  separately  to  the  affidavit  and  jurat  annexed 
to  the  account,  as  the  allegation  is  that  the  entire  instrument  was 
forged,  and  each  of  the  signatures  are  attached  to,  and  form  a  part 
of,  the  instrument.  It  is  proper  to  allege  in  the  same  count  an 
offense  committed  upon  two  or  more  persons  when  it  was  the  result 
of  a  single  act,  or  was  all  one  transaction.  1  Bishop's  Grim.  Proc., 
§  437,  and  cases  cited. 

But  it  is  also  insisted  that  the  second  and  third  counts  are  bad 
for  duplicity  as  well  as  the  first,  because  the  distinct  offense  of  utter- 
ing the  instrument  is  joined  with  the  offense  of  forging  the  same. 
It  is  a  sufficient  answer  to  this  suggestion  that  if  the  pleader 
intended  to  charge  such  an  offense,  which  is  not  apparent,  he 
utterly  failed.  It  is  alleged  in  each  of  these  counts,  after  aver- 
ring the  forgery  of  the  instrument,  that  the  defendant  '^  felon- 
iously presented,  and  caused  it  to  be  presented  for  audit  against 
the  county  of  Saratoga.'*  There  is  no  allegation  that  he  '^uttered 
and  published  it  as  true,''  which  is  essential  both  at  common  law 
and  under  the  statute.  In  order  to  render  the  counts  objection- 
able, they  must  describe  two  offenses  in  adequate  terms.  Otherwise, 
the  additional  allegations  will  be  regarded  as  surplusage.  1 
Bishop's  Grim.  Proc,  §  440  ;  Dawson  v.  People,  25  N.  Y.  399,  402. 


DECEMBEB  TERM,  1874.  475 

t._. ■ — ^ . ^ —  ^ — ^_^ 

Bounda  v.  Delaware,  Lackawanna  and  Western  Railroad  Go. 

The  f  onrth  count  is  clearly  good  within  all  the  authorities.  An 
indictment  which  alleys  that  the  defendant  falsely  made,  forged 
and  counterfeited  an  instrument  within  the  statute^  with  intent  to 
defraud,  setting  forth  the  instrument  in  hoc  verba,  is  a  sufficient 
description  of  the  circumstances  to  constitute  the  offense.  Holmes 
V.  People,  15  Abb.  154 ;  People  v.  Rynders,  12  Wend.  425  ;  People 
T.  OlemefUe,  26  N.  Y.  193. 

Judgment  must,  therefore,  be  ordered  for  the  defendant  on  the 
first  count,  and  for  the  people  on  the  second,  third  and  fourth 
counts,  and  the  judgment  below  on  the  indictment  must  be  affirmed 
with  leave  to  the  detendant  to  plead  if  he  shall  be  so  advised. 

Judgment  accordingly. 


BouH Ds  y.  Delawabe,  Laoeawakka  akd  Westebk  Bailboad 

COMPAKT. 

Master  and  $ertaat'--lidbUity  of  master  for  rsMess  enforeemerU  of  order — 

Charge  to  jury. 

After  a  train  of  can  had  discharged  Its  passengers,  and  was  hacking  oat  of 
the  depot,  a  hoy  jumped  on  the  haggage  car  to  ride.  The  haggage-man  while 
the  train  was  in  motion  at  a  dangerous  place  yiolently  kicked  the  hoy  off 
the  car,  whereby  he  was  injured.  In  the  haggage  car  was  a  pitted  notice 
from  the  railroad  company  that  no  person  except  certain  railroad  employees 
should  he  allowed  to  ride  on  the  haggage  car,  and  another  notice  directing 
conductors  and  haggage-men  to  rigidly  enforce  the  rule.  In  an  action  hy 
the  hoy  against  the  company  for  damages  for  the  injury,  hM^  that  a  charge 
that  although  the  plaintiff  was  a  trespasser  If  the  haggage>man  in  the  dis- 
charge of  his  duty  pushed  him  off  the  train  in  an  improper  manner  and 
at  a  dangerous  place,  defendant  was  liahle,  but  If  he  was  acting  willfully 
and  maliciously  toward  the  plaintiff,  outside  and  in  excess  of  his  duty,  the 
haggage-man  alone  would  he  liahle,  was  correct. 

The  court  in  charging  on  the  question  of  damages  told  the  jury  "you  should 
not  allow  any  prejudice  or  hostility  against  railroads  to  warp  your  judgment 
or  aggzayate  the  damages ;  your  verdict  should  he  the  unhlased  and  deliberate 
expression  of  your  honest  judgment,  such  a  rerdict  as  a  sound  public  senti- 
ment will  sustain."  Held  (Bookbs,  J.,  dissenting),  that  the  latter  clause  of 
the  charge  was  not  error. 

Motion  for  a  new  trial  upon  a  case  and  exceptions  ordered  to  be 
heard  in  the  first  instance  at  general  term. 
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The  action  was  brought  by  Oeorge  M«  Bounds^  an  infant,  by  his 
gaardian,  to  recover  damages  for  an  injury  reived  in  being  thrown 
or  pushed  off  from  one  of  the  defendant's  cars.  It  was  tried  at  the 
Chenango  oircuit  in  May^  1873^  where  the  plaintiff  recovered  a  yer- 
diet  of  t5.000. 

The  accident  occurred  at  Norwich,  May  3,  1872.  The  defend- 
ant operated  a  broad-gauge  raikoad  from  Binghamton  to  Norwich, 
and  a  narrow-gauge  road  from  Norwich  to  TJtica.'  The  passenger 
train  from  Binghamton,  on  this  occasion,  as  usual,  ran  to  the  depot 
at  Norwich  and  transferred  the  passengers  and  freight  to  the  Utica 
train,  and  then  backed  south  on  a  switch  a  distance  of  about  sixty 
rods,  to  the  round-house,  to  make  up  the  new  train  which  was  to 
run  back  to  Binghamton.  The  train  consisted  of  the  engine,  an 
express  car,  a. baggage  and  smoking  car  (one  car  divided  into  two 
compartments)  and  one  passenger  car.  The  conductor  of  the  train 
got  off  with  the  passengers  at  the  depot,  and  left  it  in  charge  of 
the  baggage-man  to  run  back  on  the  switch  and  make  up  the  new 
train.  While  the  train  was  unloading  and  transferring  the  passen- 
gers at  the  depot,  the  plaintiff,  a  boy  twelve  years  old,  got  on  the 
platform  of  the  baggage  and  smoking  car,  at  the  rear  end,  to  ride 
down  to  the  round-house.  A  quantity  of  wood  was  piled  at  one 
point  along  near  the  west  side  of  the  track,  for  a  distance  of  over 
one  hundred  feet.  While  the  train  was  backing  down  the  track, 
and  when  it  arrived  at  the  wood  pile,  the  baggage-man  in  charge  of 
the  train  discovered  the  plaintiff  on  the  platform,  and  ordered  him 
off.  According  to  the  plaintiff's  testimony,  which  is  sustained  by 
the  verdict,  he  replied,  ^'  I  can't ;  the  wood  is  right  here ;  I  want 
you  to  help  me.  He  (baggage-man)  said,  '  No,  damn  you ;  I  will 
kick  you  off  sooner  than  I  will  help  you.'  I  had  my  overcoat  on 
and  he  hit  that,  and  I  fell  over  against  the  wood  pile,  and  fell  back 
and  one  leg  went  under  the  cars."  Cross-examined:  ** How  long 
after  he  stepped  out  of  the  baggage  car  before  he  kicked  you  off  ? 
He  did  it  right  after  we  had  the  talk.  Where  did  he  hit  you 
with  his  foot?  A  little  below  the  seat  of  my  breeches.  Did  it 
land  you  right  against  the  wood?  Teii,  sir."  Be-direci:  ''When 
he  hit  you  with  his  foot,  he  hit  you  under  the  overcoat?  Yes,  sir; 
I  had  it  buttoned  up  pretty  tight,  and  his  toe  went  under  that,  and 
he  hit  it  and  gave  me  a  shove." 

A  printed  notice  was  posted  up  in  the  baggage  car,  and  another 
one  near  where  the  plaintiff  was  standing  on  the  platform,  as  f ol- 
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lows:  ^'  No  person  will  be  allowed  to  ride  in  this  baggage  car  except 
the  regular  train  men  employed  thereon.  Conductors  and  baggage- 
men must  see  this  order  strictly  enforced.'^  Another  printed  notice 
was  contained  in  the  posted  tbne  cards,  as  follows:  ^' Train  bag- 
gage-men must  not  permit  any  person  to  ride  in  the 'baggage  car 
except  the  conductor  and  news  agent  connected  with  the  train. 
Conductors  and  baggage-men  will  be  held  alike  accountable  for  a 
rigid  enforcement  of  this  rule/' 

At  the  close  of  the  plaintifPs  evidence,  the  defendant's  counsel 
moved  for  a  nonsuit,  on  the  grounds:  1.  The  plaintiff  was  a  tres- 
passer, or  wrongfully  on  the  cars  of  the  defendant,  and  is  not 
entitled  to  recover.  fL  The  plaintiff,  by  his  own  negligence,  con- 
tributed to  the  accident  3*  Upon  the  evidence  the  defendant  was  not 
guilty  of  any  negligence  or  wrongful  act,  in  reference  to  the  plaintiff; 
the  acts  of  Gow  (baggage-man)  which  caused  the  injury  were 
not  authorized  by  the  defendants,  but  were  a  willful  and  wanton 
assault  by  Gow  upon  the  plaintiff,  and  for  these  acts  and  their  con- 
sequences the  defendant  is  not  responsible  to  the  plaintiff. 

The  court  denied  the  motion  and  ruled  that  it  was  a  question  for 
the  jury,  whether  the  baggage-man  was  there  acting  within  the 
authority  of  the  company  in  putting  the  boy  off,  and  whether  he 
acted  willfully  and  wrongfully,  to  which  the  defendant  excepted. 
After  the  defendant  had  given  evidence,  contradicting  the  plain- 
tiff's testimony,  and  at  the  close  of  the  case,  the  defendant's  coun- 
sel renewed  his  motion  for  a  nonsuit  on  the  same  grounds,  and 
also  on  the  ground  that  no  right  of  action  was  made  against  the 
defendant,  and  that  the  evidence  does  not  warrant  a  submission  of 
any  question  of  fact  to  the  jury  which  would  authorize  a  recovery. 
The  motion  was  denied,  and  the  defendant  excepted. 

The  court  then  submitted  the  following  questions  to  the  jury,  to 
which  the  defendant  also  excepted  :  1.  Did  Oow  put  the  boy  off 
the  cars  ?  2.  Was  he  acting  within  the  authority  given  him  by 
the  defendant  ?  3.  Was  he  acting  maliciously,  and  in  excess  of 
his  authoAty  ? 

The  court  then  charged  the  jury,  among  other  things,  that  the 
plaintiff  was  a  trespasser  on  the  car,  but  if  the  baggage-man  never- 
theless, in  the  discharge  of  his  duty,  pushed  him  off  the  train  in 
an  improper  manner,  and  at  a  dangerous  place,  the  defendant  was 
liable,  to  which  the  defendant  excepted.  The  court  also  charged 
the  jury  that  if  the  baggage-man  pushed  the  boy  off  the  train,  and 
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in  doing  so,  was  acting  as  tbe  employee  of  the  defendant  in  good 
faith  in  the  discharge  of  a  duty  he  owed  the  company,  the  defend- 
ant would  be  liable  for  his  careless  and  negligent  discharge  of  his 
duty  (to  which  the  defendant  excepted),  bat  if  he  was  acting  will- 
f uUy  and  maliciously  toward  the  plaintiff,  outside  of,  and  in  excess 
of  his  duty,  then  the  baggage-man  alone  would  be  responsible  in 
law  for  the  consequences.    To  which  the  defendant  excepted.  . 

The  court  further  charged  as  follows  :  **  If  you  hold  the  defend- 
ant liable,  the  remaining  question  will  be  the  amount  of  damages 
to  which  the  plaintiff  is  entitled.  This  should  be  "compensation 
for  the  injury  and  loss  which  he  has  sustained,  as  well  as  for  the 
suffering  he  has  endured.  This  sum  is  in  your  discretion,  but 
should  be  arriyed  at  by  the  exercise  of  your'  good  sense.  The 
defendant,  though  a  corporation,  is  entitled  to  the  same  treatment 
as  an  indiyidual.  You  should  not  allow  any  prejudice  or  hostility 
toward  I'ailroads  to  warp  your  judgment  or  aggravate  the  damages. 
Your  verdict  should  be  the  unbiased  and  deliberate  expression  of 
your  honest  judgment ;  such  a  verdict  as  a  sound  public  sentiment 
win  approve  and  sustain."  To  which  last  expression  in  reference  to 
^'a  sound  public  sentiment,"  the  defendant  excepted. 

F.  Kemany  for  appellant. 

E,  H.  Prindle,  for  respondent. 

CouNTBYMAK,  J.  The  point  is  clearly  presented  on  the  various 
rulings  at  the  trial  to  which  exceptions  were  taken,  whether  any 
relation  existed  between  the  defendant  and  the  plaintiff  at  the 
time  of  his  misadventure,  which  imposed  on  the  defendant  any 
duty  or  obligation  of  care  or  protection  toward  him,  at  least  as 
against  personal  injury  directly  caused  by  the  positive  acts  of  its 
own  agents  or  servants.  It  must  be  allowed  that  the  plaintiff  had 
no  right  to  be  on  the  car  at  the  time  and  place,  and  under  the 
circumstances  disclosed  by  the  evidence.  He  was  not  a  pas* 
seng§r  or  servant,  nor  entitled  to  be  recognized  as  such  for  any 
purpose.  He  was  not  when  discovered  by  the  agent  where  the 
public  had  a  right  to  be,  so  that  the  company  on  that  account  owed 
him  any  special  duty  whatever.  He  had  entered  the  car  without 
the  knowledge  or  permission  of  the  agents  of  the  company,  and  in 
violation  of  its  regulations,  while  its  servants  were  engaged  in  the 
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perfonnanoe  of  their  legitimate  duties.  Is  the  defendant  liable 
under  snch  circumstances  for  an  injury  to  the  plaintiff  which 
resulted  from  the  wrongful  acts  of  its  servants  while  thus  engaged 
in  its  service?  It  will  be  observed  that  the  question  is  confined  to 
the  positive  or  affirmative  acts  of  the  servants  directly  producing 
the  injury  in  contra-distinction  to  mere  remissness  or  negligence 
on  their  part  in  the  ordinary  routine  of  duty  which  might  have 
indirectly  caused  the  same  result,  as  by  a  collision  or  running  off 
the  track.  In  the  latter  case  it  must  now  be  regarded  as  settled  in 
this  court,  that  no  liability  would  have  attached  to  the  company. 
Robertson  v.  New  York  A  Brie  Bailroad  Oo:,  22  Barb.  91;  Eaion . 
V.  Del,,  Lack,  dk  West  Railroad  Oo.,  18  Amer.  Law  Beg.  665  (Com-' 
mission  of  Appeals);  Flower  v.  Pennsylvania  Railroad  Co.,  69  Penn* 
St  210  (8  Am.  251). 

The  Commission  of  Appeals  in  the  case  of  Baton  v.  Bel.,  Lack. 
4  West.  Railroad  Co.,  supra  (not  yet  reported  in  the  regular  series), 
very  fully  considered  the  latter  question  and  distinctly  decided 
that  the  company  could  not  be  held  responsible  for  an  injury 
to  a  person  while  riding  on  a  coal  train  even  by  permission  of 
the  conductor,  but  against  its  regulations,  where  the  injury  was 
the  result  of  a  collision  caused  by  the  negligence  of  its  ser- 
vants in  the  management  of  the  train.  As  the  plaintiff  had 
no  right  on  the  train  and  the  conductor  had  no  power  to  con- 
sent to  his  being  there  (such  is  the  reasoning  of  the  court),  the 
company  owed  him  no  duty  as  a  passenger  and  he  remained 
there  at  his  own  risk,  in  reference  to  all  the  ordinary  perils  of  the 
road.  But  the  case  is  different  when  the  injury  is  the  immediate 
result  of  the  personal  interference  and  positive  act  of  the  servant, 
who  was  endeavoring  at  the  time,  in  an  improper  manner,  to  e|if  orce 
the  rules  of  the  company.  It  was  doubtless  the  right  and  duty  of 
the  baggage-man  in  pursuance  of  his  instructions  to  remove  the 
plaintiff  by  force  if  necessary  from  the  train,  but  this  was  not  a 
duty  to  be  performed  regardless  of  time,  place  or  circumstances. 
Even  a  wrong-doer  has  some  rights  which  are  entitled  to  protec- 
tion. The  lad  had  not,  by  his  indiscretion,  forfeited  his  life  or  his 
right  to  exemption  from  needless  exposure  to  peril,  and  notwith- 
standing he  was  a  trespasser,  the  baggage-man  was  hound  to  exercise 
his  right  with  reason,  and  use  proper  care  and  prudence  in  putting 
h'jn  off  the  train.  The  servant  in  thus  removing  the  plaintiff  was 
engaged  in  the  line  of  his  duty  and  obeying  the  instructions  of  the 
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oompany,  and  to  shield  the  defendaut^  therefore,  from  liability  the 
instructions  must  have  been  reasonable  and  proper  with  reference  to 
the  rights  of  the  plaintiff^  and  must  have  been  executed  under  all  the 
circumstances  in  a  reasonable  and  proper  manner.  Having  made  suit- 
able regulations,  the  defendant  was  also  bound  to  see  that  they  were 
properly  executed.  The  principal  must  necessarily  be  answerable 
within  reasonable  limitations  for  the  manner  in  which  his  instruc- 
tions are  carried  into  efEect.  This  responflibilitydoes  not  originate, 
in  a  case  of  this  character,  in  any  special  relation  the  principal  has 
assumed  to  the  other  party  by  virtue  of  an  agreement  between  them, 
express  or  implied,  but  is  founded  on  that  primary  obUgation  which 
every  person  in  society  owes  to  every  other,  to  inflict  as  little  injury 
upon  an  aggressor  as  is  consistent  with  the  preservatioA  of  one's 
own  rights.  It  is  immaterial  to  this  inquiry  whether  the  plaintiff 
was  rightly  or  wrongly  on  the  train.  As  a  wrong-doer  the  principal 
would  have  been  justified  in  removing  him,  but  in  doing  so  would 
have  been  bound  to  act  with  reasonable  oaution  suitable  to  the  cir- 
cumstances, BO  as  not  to  inflict  unnecessary  injury.  This  power 
can  be  delegated  to  an  agent,  but  the  agent,  in  its  exercise,  is  sub- 
ject  to  the  same  reririctions.  and  tte  principal  is  equaUy  bound  by 
the  acts  of  the  agent  as  if  they  were  performed  in  person,  while  the 
agent  is  engaged  in  the  execution  of  the  power.  And  the  principal 
must  necessarily  be  bound  by  any  lack  of  judgment  or  discretion  of 
the  agent,  whereby  he  acts  improperly  and  inflicts  unnecessary 
injury.  This  rule  has  been  recognized  and  the  liability  of  railroad 
companies  rigidly  enforced  in  several  precisely  similar  cases. 
Lovett  V.  Balem^  eic^  B.  B.  Co.,  9  Allen,  557 ;  Holmes  v.  Wakd" 
field,  12  id.  580;  Kline  v.  Central  Pacific  B.  R  Oo.y  37  OaL 
400 ;  Sanford  v.  Eighth  Avenue  B.  B.  Co.,  23  N.  Y.  343.  The 
learned  judge  was,  therefore,  strictly  correct  in  his  charge  to  the 
*  jury  :  ''  that  although  the  plaintiff  was  wrongfully,  and  a  trespasser, 
on  the  train,  yet  if  the  baggage-man,  in  the  discharge  of  his  duty, 
pushed  him  off  the  train  in  an  improper  manner  and  at  a  dangerous 
place,  the  defendant  was  liable." 

It  is  insisted,  however,  that  the  evidenee  on  which  the  verdict  must 
now  be  sustained,  conclusively  shows  that  the  act  of  the  baggage- 
man in  expelling  the  defendant  from  the  train  was  willful  if  not 
malicious,  and  that  the  defendant,  in  any  event,  was  not  liable  for 
the  willful  acts  of  its  servants.  The  court,  in  denying  the  motion 
for  a  nonsuit,  ruled  that  it  was  a  question  for  the  jury  whether  the 
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b&ggage-num  ''  in  putting  the  boy  ofE  the  train  acted  willfully  and 
wrongfully,  or  within  the  scope  of  his  authority  from  the  defend- 
ant ;^'  and  finally  charged  the  jury  on  this  subject  as  follows  :  '^  In 
doing  that  act  Was  he  acting  as  the  employee  of  the  defendant  in 
good  faith  in  the  discharge  of  a  duty  he  owed  the  company,  or  was 
he  acting  willfully  and  maliciously  toward  the  plaintiff  outside  of 
and  in  excess  of  his  duty  ?  In  the  former  case  the  defendant  would 
be  liable  for  his  careless  and  negligent  discharge  of  his  duty.  In 
the  latter  case  Gh)W  alone  would  be  responsible  in  law  for  th^  con- 
sequences.'' This  was  excepted  to,  and  it  is  stated  that  the  defend* 
ant's  counsel  insisted  **  that  the  instruction  «  *  ♦  ^^  ^o 
unfavorable  to  the  defendant,  that  it  was  not  requisite  that  Gow 
should  have  acted  maliciously  as  the  defendant  was  not  liable  if  he 
acted  willfully  and  wantonly  without  any  authority."  But  no 
request  was  made  to  submit  any  other  or  different  proposition  to 
the  jury,  nor  was  there  any  ruling  or  exception  in  reference  to  the 
proposition  upon  which  the  counsel  insisted. 

It  is  evident  from  all  the  rulings  on  this  subject  and  the  charge 
taken  together,  that  the  learned  judge  understood  and  used  the 
words  "willfully  and  maliciously  "  as  conveying,  in  a  legal  sense, 
essentially  if  not  precisely  the  same  meaning.  And  it  is  not  clear 
that  he  was  in  error.  A  "  malicious  injury"  is  defined  to  be  "an 
injury  committed  wantonly,  willfully  or  without  cause. "  2  Burrill's 
Law  Die.  175.  The  intentional  doing  of  a  wrongful  act  with  knowl- 
edge of  its  character,  and  without  cause  or  excuse,  is  malicious. 
CamrnonweaUh  v.  Fork,  9  Mete.  93, 104;.  Wiggin  v.  Coffin,  3  Story, 
1, 7;  Etchherry  v.  Levielle,2  Hilt.  40.  It  is  not  necessary,  to  consti- 
tute express  or  actual  malice,  that  the  act  should  proceed  from 
hatred  or  illwill,  but  it  may  be  inferred  from  an  apparent  mis- 
chievouB  intention  of  the  mind,  or  from  inexcusable  recklessness. 
Xing  V.  Harvey j  2  Bam.  &  Cress.  268 ;  1  Bussell  on  Grimes,  483, 
note  i;  6  Am.  Law  Beg.  322 ;  Etchbwry  v.  LevieUe,  2  Hilt  40. 
Malice,  in  the  sense  of  the  law,  means  willfulness.  Dexter  r. 
Spear,  4  Mason,  115. 

But  if  the  language,  or  the  connection  in  which  it  was  used,  was 
liable  to  misconstruction,  it  was  the  duty  of  the  counsel  to  have 
made  a  specific  request  to  charge  the  particular  proposition  which 
he  desired  to  have  submitted  to  the  jury,  and  having  omitted  to  do 
so  he  should  not  now  be  jiermitted  to  raise  a  point  founded  upon  a 
hypercritical  rendering  of  the  charge.    It  does  not  appear  that  the 
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court  declined  to  charge  the  proposition  in  question^  or  that  any 
exception  was  taken  which  presents  the  point  whether  the  defend- 
ant was  liable  if  the  act  of  the  agent  was  willful  but  not  malicious. 
The  charge,  as  made,  was  in  accordance  with  the  rule  often  asserted 
and  recently  re-affirmed  in  this  State.  Jackson  y.  Second  Avenue 
Railroad  Co.y  47  N.  Y.  274 ;  Biggins  t.  Waiervlid  Turnpike  £  R. 
R.  Go,f  46  id.  23.  It  would  be  a  fruitless  task  to  undertake  to  har- 
monize all  the  cases  bearing  on  this  question,  even  in  the  court  of 
last  resort  While  all  apparently  recognize  the  same  rule,  many  of 
them  have  turned  upon  distinctions  which  are  exceedingly  astute 
and  arbitrary.  But  all  the  authorities  agree  in  requiring  the  court 
to  submit  the  question  to  the  jury  whether  the  act  of  the  agent  was 
willful  or  malicious,  whenever  there  is  room  for  discussion  as  to  the 
motiyes  which  prompted  its  performance.  In  this  case  it  was 
clearly  a  question  of  fact  upon  all  the  eyidence,  and  the  verdict 
cannot  therefore  be  disturbed.  It  may  well  be  doubted  whether 
the  chief  difficulty  in  the  application  of  the  rute  by  which  the  lia- 
bility of  the  principal  is  to  be  determined,  has  not  arisen  from  the 
effort  to  characterize  and  classify  the  acts  and  motives  of  the  agent 
as  willful  and  malicious,  or  the  contrary.  The  true  criterion  of  his 
liability,  it  would  seem,  should  be  whether  the  act  of  the  agent  was 
performed  in  the  course  of  his  employment,  or  while  he  was  imme- 
diately engaged  in  the  business  of  his  employer.  The  act,  and  not 
the  manner  in  which  it  is  performed  or  the  mental  condition  of  the 
actor,  should  determine  its  relation  to  the  service  in  which  he  is 
employed.  If  the  act  itself  be  in  the  line  of  his  duty,  and  result  in 
injury  to  another,  the  principal  should  be  responsible  whether  the 
agent  was  acting  in  good  or  bad  faith,  negligently  or  willfully.  It 
cannot,  on  principle,  affect  the  quality  of  a  given  act,  so  far  as  its 
relation  is  concerned  to  the  business  or  service  which  is  the  bond  of 
connection  between  the  employer  and  employed,  whether  it  was  the 
result  of  negligence,  carelessness  or  malice.  In  either  event  the 
act  ipso  facto  was  or  was  not  within  the  scope  of  his  employment, 
without  reference  to  the  motives  with  which  it  was  performed. 

The  reason  of  the  distinction  as  commonly  recognized  is  tersely 
stated  by  Oowen,  J.,  in  Wright  v.  Wikox,  19  Wend.  343,  346,  347, 
as  follows :  ^^  The  law  holds  such  willful  act  a  departure  from  the 
master's  business,  *  ♦  ♦  and  a  going  into  the  servant's  own 
independent  business."  With  due  deference  this  reasoning  seems 
to  be  inconclusive  and  unsatisfactory.    The  same  act  is  held  to  be 
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within  the  master's  service  when  performed  with  a  good  motive, 
and  a  departure  from  his  service  in  a  new  and  independent  busi- 
ness of  the  servant  when  performed  with  a  bad  motive.  How  can 
the  act  of  an  agent  resulting  in  injury  to  another,  which  is  within 
the  line  of  his  duty  when  carelessly  or  recklessly  performed, 
be  taken  out  of  such  business  or  employment  when  repeated 
under  the  same  circumstances  with  a  similar  result,  by  the  mere 
fact  that  it  was  performed  from  malicious  motives  ?  If  a  principal 
will  employ  an  agent  of  reckless  disposition,  irascible  temper,  or 
ungovernable  passions  in  a  responsible  position,  requiring  intelli- 
gence, tact  and  judgment,  he  should  be  answerable  for  his  willful 
or  malicious  conduct  as  well  as  negligence,  especially  to  those  with 
whom  he  is  brought  in  contact  solely  by  means  of  such  employment 
and  while  directly  engaged  in  performing  his  duties,  to  the  same 
extent  as  if  he  himself  were  possessed  of  the  same  temperament  and 
had  while  performing  the  service  committed  in  person  the  identical 
injuries.  ,  And  the  tendency  of  the  later  decisions  seems  to  be  in 
this  direction.  Howe  v.  Nmomarch,  12  Allen,  49  ;  Ramsden  v.  Bos- 
ton S  Albany  R,  K  Co.,  104  Mass.  117 ;  Higgina  v.  Watervliet  T. 
A  R,  R.  Oo.y  46  N".  Y.  23 ;  Jackson  y.  Second  Avenue  R,  R.  Co,, 
47  id.  274.  But  it  is  unnecessary  to  pass  on  this  question  in  this 
case,  as  it  must  be  assumed  on  the  verdict  that  the  act  of  the 
baggage-man  was  neither  willful  nor  malicious. 

It  is  also  insisted  that  the  court  erred  in  its  remarks  to  the  jury 
in  relation  to  their  rendering  ^'  such  a  verdict  as  a  sound  public 
sentiment  would  approve  and  sustain."  If  this  could  be  regarded 
as  a  direction  to  the  jury  to  consult  public  sentiment  and  be  gov- 
erned by  it  in  arriving  at  their  verdict,  it  could  not  be  sustained. 
But  such  is  not  the  meaning  of  the  remark  as  is  evident  when  it 
is  read  in  connection  with  the  preceding  sentences  in  the  charge. 
It  was  made  in  reference  to  the  subject  of  damages  and  in  the 
interest  of  the  defendant.  It  was  the  conclusion  of  some  depreca- 
tory, allusions  to  the  prevalent  prejudice  and  hostility  to  railroads 
followed  by  an  expression  of  confidence  that  the  jury  would  not 
allow  their  judgment  to  be  warped  by  such  prejudice  or  hostility, 
but  would  render  a  verdict  which  '^should  be  the  unbiased  and 
deliberate  expression  of  their  honest  judgments,  such  a  verdict  as  a 
sound  public  sentiment  would  approve  and  sustain."  The  remark 
was  in  no  wise  calculated  to  injure  or  prejudice  the  defendant. 
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The  motion  for  a  new  trial  must  be  denied  and  judgment  ordered 
on  the  Terdict^  with  costs. 

Landok,  J.>  concurred,  Booebs^  J.^  also  concurred^  except  as 
to  the  last  proposition  discussed  in  the  opinion,  and  as  to  that 
point  he  dissented. 

Judgment  far  plaintiff. 


HiNTBBMISTBB  V.   PiBST  NATIONAL  BANK  OF  OhITTBNANOO. 

XTmi/ry-^penaUy  for  under  Ifaiional  Bank  act  net  reeawrabU  in  this  /State. 

An  action  hy  an  individual  against  a  national  bank  located  in  this  State  to 
recover  the  forfeiture  of  twice  the  amoont  of  interest  paid  upon  a  usariotu 
loan  under  the  provision  of  section  80  of  the  National  Banking  act,  held 
(following  Firet  NaHanal  Bank  of  WhUehaU  v.  Latnb,  60  N.  Y.  05)  not  main- 
tainable. SM,  also,  that  the  act  of  1870  (chap.  163)  did  not  give  the  right  to 
maintain  such  action. 

Appeal  by  defendant  from  a  judgment  in  &Tor  of  the  plaintiff^ 
rendered  at  the  Madison  special  term  in  October,  1872. 

The  action  was  brought  by  Otto  J.  Hintermister  against  the 
defendant,  a  banking  association  organized  under  the  National 
Banking  Act  of  June  3,  1864,  to  recover  under  the  provisions  of 
the  30th  section  of  that  act,  twice  the  amount  of  interest  paid  by 
the  plaintiff  on  a  certain  loan,  and  the  renewals  thereof,  made  to 
him  by  the  bank,  which  were  usurious  under  the  federal  act  and 
the  laws  of  this  State.  The  court  found  as  facts,  that  the  seyeral 
transactions,  consisting  of  the  loan  and  various  renewals,  were 
usurious  and  allowed  a  recovery  for  twice  the  amount  of  'interest 
paid  thereupon,  under  the  objection  and  exception  of  the  defend- 
ant's counsel.  The  plaintiff  had  judgment  for  $588.04  and  costsii 
and  the  defendant  appealed. 

D.  Z>.  Wairath^  for  appellant, 

«  W,  E.  Lansing^  for  respondent. 
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CouNTBYMAN,  J.  The  qnestion  is  whether  the  penalty  imposed 
by  section  30  of  the  National  Banking  Act  (13  U.  S.  Statutes  at 
Large^  99^  110)  is  applicable  to  contracts  made  in  this  State  between 
banking  associations  organized  under  the  act  and  other  citizens, 
when  such  contracts  rellite  exclusively  to  their  own  private  con- 
cema,  and  do  not  inTolw  matters  in  which  the  a«8ociation8  may  be 
acting  as  the  agents  of  the  general  government.  When  this  case 
was  decided  at  the  special  term  it  had  been  held  in  this  court  that 
the  usury  laws  of  the  State  had  no  application  to  loans  or  contracts 
made  by  the  national  banks^  and  that  these  aflsociations  were  only 
subject  to  the  restrictions  and  amenable  to  the  penalties  prescribed 
in  the  act  of  congress.  Firtt  National  Bank  of  WhiUhaU  v.  Lamb, 
57  Barb.  429.  But  that  judgment  was  afterward  reversed  and  the 
doctrine  repudiated  in  the  Oourt  of  Appeals.  S.  0.,  50  N.  Y.  95. 
The  precise  point  involved  in  that  case  was  whether  the  usurious  con- 
tract w^  governed  by  the  provision  of  the  federal  statute,  limiting 
the  forfeiture  to  the  interest  on  the  loan,  or  by  the  law  of  the  State 
imposing  as  the  penalty  the  loss  of  the  entire  debt,  principal  and 
interest.  And  it  was  authoritatively  declared  that  the  congres- 
sional provision  regulating  the  rate  of  interest  and  prescribing  the 
penalties  for  usury,  had  no  application  to  the  private  contracts  of 
national  banks,  made  in  this  State,  and  were  not  intended  to  have 
any  force  except  in  those  States  and  territories  where  there  is  no 
local  legislation  on  the  subject.  It  is  true  that  the  decision  did 
not  necessarily  involve  both  of  the  clauses  composing  the  sentence 
in  the  act  of  congress  by  which  the  penalties  for  usury  were 
imposed,  the  first  clause  declaring  a  forfeiture  of  the  entire  interest 
reserved  on  the  loan,  which  could  not  therefore  be  allowed  in  an 
action  for  the  principal,  and  the  second  providing  for  a  recovery 
back  of  twice  the  amaunt  of  interest  which  had  been  paid  by  th» 
borrower  on  the  contract.  But  the  latter  clause  of  the  provision 
imposing  the  penalty  in  question  is  equally  within  the  reasoning 
of  the  court  and  the  principle  of  the  decision.  It  was  held  that  as 
the  State  authority  had  made  full  provision  on  the  subject  of  the 
rate  of  interest*  and  the  penalties  for  its  violation,  the  national 
banks  were  wholly  subject  to  the  local  law  in  all  their  private  deal- 
ings with  third  parties  within  our  jurisdiction,  it  being  the  intention 
of  congress  in  the  enactment  of  the  federal  statute,  to  leave  '^  all 
contracts  made  in  States  and  territories  where  usury  laws  exist  to  be 
dealt  with  according  to  those  laws,  and  at  the  same  time  to  impose 
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restrictions  ♦  ♦  in  respect  to  the  rate  of  interest  *  *  in 
those  States  and  territories  where  the  internal  policy  is  such  as  to 
leave  the  subject  of  interest  on  money  free  from  legislatiye  regn- 
lations.'^  First  National  Bank  of  Whitehall  y.  Lamb,  50  N.  Y. 
100;  101.  Now  our  local  statute  does  obntain  a  precisely  similar 
proyision  to  that  in  question,  and  allows  an  action  to  be  brought 
by  the  borrower  to  recover  back  any  excess  he  has  paid  upon  the 
contract  above  the  legal  rate  of  interest.  IKS.  772,  §  3.  The 
case  cited  is  therefore  a  direct  authority  against  the  right  to 
maintain  this  action,  which  is  brought  to  recover  the  penalty 
given  in  the  federal  statute.  We  are  bound  upon  a  question  of 
this  character,  by  the  decision  of  our  highest  local  court,  made 
after  full  discussion  and  mature  deliberation,  until  it  i^  expressly 
overruled  by  the  supreme  tribunal  of  the  nation. 

The  more  recent  decision  of  the  Circuit  Court  of  the  United 
States  for  the  southern  district  of  New  York,  in  Matter  qf  Wild, 
8  Alb.  Law  Jour.  235,  does  not  conflict  with  these  views.  In 
that  case  it  was  held  in  harmony  with  the  doctrine  declared 
in  the  Court  of  Appeals,  that  the  congressional  provision  pre- 
scribing the  penalty  for  usury  applied  to  a  contract  made  in  this 
State,  between  two  corporations,  one  of  which  was  a  national  bank; 
but  the  decision  was  placed  on  the  ground  that  there  were  no  local 
regulations  on  the  subject  of  interest,  nor  penalties  prescribed  for 
usury,  in  cases  where  the  contracts  or  obligations  were  made  or 
incurred  on  behalf  of  corporations,  whether  foreign  or  domestic. 
Judge  WooDEtTFF  pointedly  declined  "  to  express  an  opinion  upon 
the  question  whether  the  forfeiture  and  right  to  recover  back  can,  in 
any  circumstances,  be  applicable  to  the  case  mentioned  in  the  pre- 
vious clause  of  the  section  in  the  act  of  congress,  to  wit :  when  the 
national  bank  reserves  or  receives  a  greater  ^te  of  interest  than  is 
allowed  by  the  laws  of  a  State  in  which  a  rate  is  fixed  and  limited  by 
the  State  laws,"  which  is  the  very  point  involved  in  the  present  case. 

Nor  does  the  case  of  Tiffany  v.  National  Bank  of  Missouri,  18 
Wall.  409,  overrule  the  decision  supra,  of  the  Court  of  Appeals. 
The  question  here  presented  does  not  seem  to  haVe  been  raised  or 
considered  in  that  case,  and  the  decision  does  not  necessarily  involve 
the  assertion  of  the  doctrine  that  the  provisions  of  the  federal 
statute  were  controlling  and  conclusive  as  against  the  laws  of  the 
State.  The  action  was  brought  under  the  federal  statute  to  recover 
back  twice  the  amount  of  interest  paid  on  a  contract  made  in  Mis- 
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souri,  and  reserylng  nine  per  cent  as  such  interest  It  appeared 
in  evidence  tbat  the  local  law  limited  the  State  banks  to  eight  per 
cent,  but  allowed  ten  per  cent  as  the  general  rate  of  interest.  The 
question  was  whether  the  national  banks  were  governed  by  the  spe- 
cial or  general  rate  of  interest  prescribed  by  the  State,  which, 
according  to  the  opinion'  of  the  court,  turned  on  the  construction 
to  be  given  to  the  first  sentence  of  sectron  30  of  the  act  of  congress, 
and  it  was  held  that  they  were  allowed  to  take  the  same  rate  of 
interest  as  natural  persons  generally  in  the  State,  and  a  higher  rate 
if  the  State  banks  were  allowed  to  do  so.  It  did  not  appear 
whether  the  local  statute  limited  the  special  rate  of  interest  in 
terms  to  the  banks  organized  under  the  laws  of  the  State,  and 
therefore  did  not  include  national  banks,  nor  whether  there  were 
any  penalties  prescribed  in  the  local  statute  for  a  violation  of  its 
provisions.  It  is  true,  the  case  was  decided  purely  on  a  construc- 
tion of  the  federal  statute,  but  as  the  question  here  presented  was 
not  raised  or  considered  by  the  court,  and  as  the  result  reached 
was  a  dismissal  of  the  action,  the  same  as  if  this  question  had 
been  argued  and  the  point  sustained,  we  cannot  regard  that  case  as 
an  authority  for  the  plaintiff. 

It  is  urged  that  the  provisions  in  question  of  the  act  of  congress 
are  now  in  force  in  this  State,  even  if  that  act  was  not  ipso  facto 
controlling,  by  virtue  of  a  subsequent  act  of  the  legislature  approv- 
ing and  adopting  them.  Laws  of  1870,  chap.  163.  But  the  lat- 
ter act  is  limited  in  terms  to  banking  associations  organized  under 
the  local  laws  and  has  no  application  to  national  banks.  And  it  • 
has  been  decided  by  the  Court  of  Appeals  since  the  argument  of 
this  c^e  {Farmers^  Bank  of  FayetteviUe  v.  Hale,  MSS.  opinion) 
that  the  act  of  1870  does  not  change  the  status  of  the  State  banks 
in  reference  to  the  laws  regulating  the  rate  of  interest,  and  the 
penalties  of  usury.  The  act  was  merely  passed  to  provide  against 
the  inequality  temporarily  created  between  the  State  and  national 
bank3  by  the  decision  of  this  court  in  the  case  of  National  Bank 
of  Whitehall  v.  Lamb,  57  Barb.  429,  before  it  was  reversed  in  the 
Court  of  Appeals  (50  N.  Y.  95),  and  the  statute  became  nugatory 
by  its  terms  with  that  reversal,  and  when  the  occasion  for  which  It 
provided  had  passed  away. 

The  judgment  of  the  special  term  must  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 
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Interest — when  it  commenees  an  claim  fbr  eeniees. 

In  an  action  a{;ain0t  an  attorney  for  moneys  collected  on  a  judgment  upon 
which  the  attorney  had  a  lien  for  his  serrioeB,  the  referee  allowed  plaintiff  the 
amount  collected,  with  interest  from  the  date  of  the  collection,  and  deducted 
therefrom  a  sum  found  by  him  to  be  the  value  of  the  defendant's  services, 
upon  which  no  interest  was  allowed.  Held  error.  The  defendant  was 
entitled  to  interest  upon  the  amount  allowed  from  the  date  of  the  collection 
of  the  Judgment. 

Appeal  by  defendant  from  a  judgment  in  faror  of  plaintiff  entered 
npon  the  report  of  a  referee. 

The  action  was  brought  by  Peter  Hover  against  S.  Pulrer  Heath, 
to  recover  moneys  in  the  hands  of  the  defendant,  collected  by  him 
as  the  attorney  for  the  plaintiff.  In  1864  the  plaintiff  retained  the 
defendant,  who  is  an  attorney  and  counselor  at  law,  to  commence 
an  action  and  collect  a  claim  for  damages  against  the  commissioners 
of  highways  of  the  town  of  Florida.  That  action  was  tried  October 
1,  1864,  when  the  plaintiff  recovered  a  verdict  for  1200,  and  judg- 
ment was  accordingly  entered  for  $200  damages,  and  $155.87  costs 
and  disbursements.  On  appeal  from  that  judgment,  it  was  affirmed 
in  the  general  term,  and  July  31,  1865,  judgment  entered  on  the 
appeal  for  $95.88  col^ts  and  disbursements.  On  a  further  appeal, 
that  judgment  was  also  affirmed  in  the  Court  of  Appeals,  and  a  third 
judgment  entered  on  such  affirmance  February  1,  1871,  for  $215.50 
costs  and  disbursements.  March  4,  1871,  the  amount  of  these 
judgments,  principal  and  interest,  were  collected  and  received  by 
the  defendant,  as  such  attorney  of  the  plaintiff,  amounting  to  the 
sum  of  $861.91.  April  1,  1873,  defendant  paid  Hand,  Hale  & 
Swartz,  counsel  fees  in  the  action,  the  sum  of  $130,  and  claimed  to 
retain  the  balcmce  in  his  bands  for  his  own  services  and  disburse- 
ments. The  referee  charged  the  defendant  with  the  entire  amount 
received,  $861.91,  with  interest  from  March  4,  1871,  and  credited 
him  with  the  following  items:  $130  and  interest  from  April  1, 1873; 
$380.31  for  services  as  attorney,  and  $300  for  services  as  counsel, 
and  ordered  judgment  in  favor  of  the  plaintiff  for  the  balance, 
$231.43,  besides  costs.  The  defendant  excepted  to  the  several  find- 
ings of  the  referee,  of  the  amounts  allowed,  principal  and  interest. 
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to  the  respective  parties,  and  to  the  amount  fonnd  due  the  plaintiff. 
Judgment  was  perfected  on  the  report,  and  the  defendant  appealed 
to  this  court. 

J.  L  Snelly  for  appellant 

Mitchell  £  Olute,  for  respondent. 

CouNTEYMAK,  J.  It  is  found  as  a  fact,  that  the  money  was  col- 
lected on  the  judgment  in  the  former  suit  by  the  defendant,  as 
attorney,  on  the  4th  day  of  March,  1871.  His  services  were  then 
completed,  and  his  right  to  compensation  perfect  from  that  period. 
Adams  v.  Fort  Plain  Bank,  36  N.  Y.  255.  He  had  a  lien  for  the 
value  of  his  services  upon  the  moneys  which  he  collected  on  the 
judgments.  Rooney  v.  Second  Avmus  Railroad  Co.,  18  !N.  Y.  368. 
And  yet  the  referee  has  charged  him  with  the  interest  on  that  por- 
tion of  the  money  which  he  was  entitled  to  retain  for  the  services 
he  had  performed,  from  the  time  he  collected  it  to  the  date  of  his 
report  This  cannot  be  maintained.  When  the  moneys  were  col- 
lected, his  employment  as  attorney  terminated,  and  his  claim  for 
services  became  due,  and  he  was  entitled  to  retain  the  value  thereof 
out  of  the  moneys  in  his  hands.  The  defendant  is  therefore  entitled 
to  a  deduction  of  the  interest  on  $680.31,  the  yalue  of  his  services 
and  disbursements,  from  March  4, 1871,  to  April  25, 1874,  the  date 
of  the  report,  amounting  to  1 149. 48.  He  was  properly  charged 
with  interest  on  the  balance  in  his  hands  from  the  time  of  its 
receipt  Greenly  v.  Hopkins,  10  Wend.  97.  And  he  was  also 
properly  disallowed  interest  on  the  taxable  costs  or  disbursements, 
until  his  employment  was  closed.    Mygatt  y.  Wilcox,  1  Lans.  56. 

Theexceptions  to  the  report  were  probably  not  sufficiently  spe- 
cific to  have  presented  these  questions  f oi:  review  in  the  Court  of 
Appeals.  McMahon  y.  New  York  <&  Erie  Railroad  Co.,  20  N.  Y. 
463,  470.  But  the  right  to  review  is  not  so  limited  in  tibe  general 
term. 

The  judgment  must  be  modified  by  striking  out  the  sum  of 
$149.48,  and  as  thus  modified  the  judgment  must  be  affirmed,  with- 
out costs  of  the  appeal  to  either  party. 

Judgment  affirmed. 

Vol.  V,  N.  Y.  Rep.— 62 
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Advene  posietnan — dmsian  fence — B<nmdarjf. 

Where  the  true  bonndaiy  line  between  adjoining  farms,  as  described  in  the 
deeds  to  the  respective  owners,  was  a  patent  Iido,  held,  that  the  fact  that  a 
bmsh  fence,  which  for  fifty  years  had  divided  the  farms,  was  at  some  dia 
tance  to  one  side  of  that  patent  line,  it  appearing  that  such  fence  was  erected 
and  maintained  for  convenience  only,  and  had  not  been  at  any  time  recognized 
and  acquiesced  in  by  the  admissions  and  acts  of  the  owners  as  the  line 
between  such  farms,  woold  not  operate  to  establish  such  fence  as  the  true 
division  line. 

Appeal  by  plaintiffs  from  a  judgment  difflnissing  the  complaint. 

The  action  was  one  of  ejectment  and  was  brought  by  Dudley  H. 
Jones  against  Elbert  0.  Smithy  to  recover  a  strip  of  land^  about 
twenty  rods  wide  and  seventy  rods  long,  situated  in  the  county  of 
Essex.  Subsequent  to  the  trial  said  Dudley  H.  Jones  died,  and 
Edwin  Ik  Jones  and  others,  his  heirs  at  law  and  personal  repre- 
sentatives, were  substituted  as  plaintiffs. 

The  original  plaintiff  and  the  defendant  were  owners  of  adjoin- 
ing farms  ;  the  plaintiff  on  the  west,  and  the  defendant  on  the 
east.  The  true  line  between  them  was  the  patent  line,  which 
divided  the  Montressor  and  the  Boss  patents. 

The  locus  in  quo  was  situated  on  or  along  the  east  side  of  the 
plaintiff's  farm,  being  the  west  of  the  defendant's;  and  was  marked 
on  the  east  by  a  fence,  commencing  at  the  south-east  comer  of  the 
plaintiff's  lot,  curving  to  the  east  and  northerly,  running  along  the 
brow  of  a  ledge,  and  thence  westerly  to  a  point,  supposed  to  be  on 
the  division  line  between  the  patents.  This  fence  was  mostly  of 
brush  with  some  poles  and  rails. 

In  1866,  the  defendant  removed  this  fence,  and  erected  a  new 
straight  one  on  what  he  claimed  was  the  patent  line.  This  fence 
brought  the  strip  of  land  in  controversy  within  his  inclosure. 

The  plaintiff  made  title  to  his  farm  under  a  deed  to  himself 
dated  December  29th,  1845,  and  traced  the  same  back  through 
various  mesne  conveyances  to  1820.  In  the  second  and  third  of 
the  six  conveyances  put  in  evidence,  the  plaintiff's  premises  were 
bounded  on  the  east  by  the  west  line  of  the  Boss  patent ;  and  in 
the  other  four,  on  the  '^east  by  the  east  line  of  the  Montressor 
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patent^  as  the  same  ought  to  be  established  between  that  patent 
and  the  west  line  of  the  Boss  patent  so  called." 

The  defendant  showed- title  in  himself  to  the  adjoining  farm  on 
the  east^  tracing  the  same  back  to  1814.  Eyidence  was  given  in 
regard  to  the  occupation  of  the  farms  by  the  respectiye  owners^ 
which  as  the  plaintiff  claimed  and  insisted^  established  the  brush 
fence  as  the  line  between  them  by  practical  location.  Evidence 
was  also  given  tending  to  show  that  the  new  fence  erected  by  the 
defendant  was  placed  on  the  line  between  the  patents. 

The  judge  held  anTl  decided  that  there  was  no  sufficient  evidence 
of  acquiescence  by  the  respective  owners  of  the  farms,  to  establish 
the  old  or  brush  fence  as  the  boundary  of  the  plaintiff's  lot ;  and 
that  the  language  of  the  plaintiff's  deed  **  as  the  same  ought  to  be 
established/'  was  an  admission  that  the  fence  was  not  on  the  line. 
The  plaintiff's  counsel  requested  the  court  to  submit  the  question 
of  acquiescence  in  the  line  as  the  plaintiff  claimed  it  to  be,  to  the 
jury.  The  court  declined  so  to  do ;  and  directed  a  nonsuit  in  the 
case,  to  all.which  rulings  and  decisions  the  plaintiff's  counsel  in 
due  time  and  form  excepted.  There  were  other  rulings  and  exc^ 
tions,  but  it  is  supposed  that  those  above  given  are  all  which  need 
be  here  noted. 

R.  X.  Hand,  for  appellants. 
Francis  A.  Smithy  for  respondent. 

• 

BooEES,  J.  The  true  line  between  the  farms  was  intended  to 
be,  and  was  in  fact,  the  dividing  line  between  the  Montressor  and 
the  Boss  patents.  The  first  deed  put  in  evidence  by  the  plaintiff, 
dated  March  16th,  1820,  bounded  his  lot  on  the  east  by  that  line ; 
and  this  patent  line  was  ever  after,  in  all  the  conveyances  including 
the  one  to  the  plaintiff  in  1845,  recognized  as  the  true  line.  All 
the  deeds  declared  the  patent  line  to  be  the  east  boundary  of  the 
plaintiff's  farm.  There  was  an  implication,  too,  in  the  deeds,  at 
least  in  four  out  of  six,  that  this  true  line  had  not  been,  at  the 
time  they  were  respectively  given,  definitely  located  and  settled ; 
as  they  declared  that  the  boundary  on  the  east  was  the  patent  line 
^^as  the  same  ought  to  be  established,^^  Such  line,  when  found  and 
established,  would  mark  the  east  boundary  of  the  plaintiff's  farm 
according  to  all  the  deeds.    There  was  sufficient  evidence  in  the 
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case  to  show  presumptiTely  that  the  new  or  straight  fence^  erected 
by  the  defendant^  was  placed  on  the  patent  line.  Certainly  there 
was  no  eyidenoe  showing  that  any  part  of  the  hous  in  quo  was  west 
of  that  line.  • 

Objection  was  interposed  to  the  eyidence  offered  to  establish  the 
patent  line.  This  evidence  was  given  by  persons  who  had  been 
conversant  with  the  patents  and  with  their  recognized  bonndaries 
for  many  years^  and  knew  the  line  between  the  patents  by  tradition, 
knew  of  its  recognition  by  those  owning  lands  bounded  by  snch 
line,  and  had  also  traced  it  by  ancient  maps  purporting  to  repre- 
sent it^  This  evidence  was  competent  within  the  decision  in  Van 
Bensselaer  v.  Viciery,  3  Lans.  57,  for  the  purpose  for  which  it  was 
offered.  If,  therefore,  the  plaintiff  is  to  be  held  concluded  in  his 
right  of  recovery  to  land  lying  west  of  the  patent  line,  he  was 
properly  nonsuit^. 

But  the  plaintiffs  counsel  insists  that  there  had  been  an  acqui- 
escence in  the  line  marked  by  the  old  fence,  by  the  owners  of  the 
adjoining  farms,  and  a  recognition  of  it  as  the  line  between  them, 
for  a  sufficiient  length  of  time  to  establish  it  by  practical  location. 
To  establish  a  line  by  practical  location,  it  must  appear  that  it  has 
been  actually  located  and  acquiesced  in  for  a  long  period  of  time, 
generally  not  less  than  twenty  years  {Reed  v.  Farr,  35  N.  Y.  117), 
and  mutual  recognition  of  the  line,  and  acquiescence  in  it  by  the 
parties  is  a  necessary  requisite.  Corning  v.  Troy  L  d  N.  Foe,,  44 
N.  Y.  595  ;  Hubhell  v.  McCulloch,  47  Barb.  287.  This  brings  us 
to  consider  the  case  on  the  evidence  bearing  on  the  question  of  an 
alleged  practical  location  of  the  line.  It  was  fairly  to  be  implied 
from  the  language  of  the  deed  to  the  plaintiff,  as  well  as  from 
those  to  his  predecessors  in  title,  that  there  had  been  at  the  times 
and  prior  to  the  delivery  of  those  conveyances  respectively,  no  loca- 
tion of  the  east  line  of  the  plaintiff's  farm  between  the  adjoining 
owners.  Those  deeds  declared  the  boundary  to  be  the  patent  line, 
^^as  the  same  ought  to  be  established.'^  This  clause  was  correctly 
held  to  be  an  admission  that  the  line  was  not  then  established;  that 
it  remained  undetermined,  and  by  implication  that  the  old  fence 
was  not  on  the  true  line.  Especially  should  this  be  deemed  the 
import  of  that  language  when  considered  in  connection  with  the 
fact  that  there  was  then  a  crooked,  unsubstantial  fence  on  the  east 
of  the  lot,  and  in  point  of  fact,  distant  from  the  line  designated 
as  the  true  boundary.    Thus  it  appears  that  the  plaintiff  entered 
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under  a  deed,  notifying  him  of  the  uncertainty  and  indefiniteness 
of  the  east  line^  as  regarded  any  other  locality  than  where  the 
patent  line '^  ought  to  be  establidied.''  Nor  does  the  oral  proof 
help  the  plaintiff's  case.  The  old  crooked  fence  had  been  stand- 
ing for  iSf ty  years  or  more,  and  there  had  been  an  occupation 
to  it  on  both  sides ;  which  facts  unexplained,  would  raise  a  pre* 
sumption  of  acquiescence.  But  such  presumption  might  be  over- 
come ;  and  in  this  case  was  emphatically  overcome,  by  proof  that 
the  fence  was  erected  and  maintained  for  convenience  merely,  and 
had  not  been,  and  was  not  at  any  time,  recognized  and  acquiesced 
in  as  the  line  between  the  farms,  by  mutual  acts  and  admissions  of 
the  respective  owners.  It  was  said  in  one  of  the  cases  above  cited 
{EubbM  V.  McOuUochy  47  Barb.  287),  that  practical  location  must 
be  an  act  of  the  parties,  either  express  or  implied,  and  it  must  be 
mutual,  so  that  both  parties  shall  be  equally  affected  by  it.  There 
was  in  this  case  no  agreement  between  the  adjoining  owners  to  the 
effect  that  the  old  fence  should  be  the  line  ;  nor  were  there  mutual 
admissions  by  them  of  that  certain  and  unqualified  character  as  to 
conclude  them  from  asserting  their  rights  according  to  the  declared 
intention  clearly  expressed  in  the  deeds.  I  am  of  the  opinion  that 
the  nonsuit  was  properly  directed. 

It  does  not  appear  that  there  was  any  error  in  the  admission  or 
rejection  of  evidence  calling  for  a  new  triaL    The  judgment  must 

be  afiirmed,  with  costs* 

Judgmeni  affirmed. 


OOOK  y.   BOGEBS. 
Contract — ccmtrtLotioi^  of—  Mortgage 

A  mortgilge  made  on  the  38tli  of  June,  1871,  was  conditioned  for  the  payment 
of  $600  "on  the  Ist  day  of  April,  A.  D.  1878,  with  interest  annaally  on  the 
Ist  daj  of  April  in  each  year."  HM,  that  interest  was  payable  on  t«ch  let 
of  April  until  the  mortgage  was  due,  and  a  f oredosiue  for  a  failure  to  pay 
interest  April  1, 1878,  was  proper. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Berosus  Oook  against  Wm.  M.  Rogers 
and  others,  to  foreclose  a  mortgage.    The  mortgage  was  dated  June 
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28, 1871,  and  the  action  was  commenced  December  23, 1872.  The 
mortgage  was  accompanied  by  the  bond  of  the  mortgagor,  executed 
to  accompany  it,  which  instruments  were  conditioned  for  the  pay- 
ment '^of  the  sum  of  five  hundred  dollars  onthe  1st  day  of  AprU, 
A.  D.  1873,  with  interest  annually,  on  the  first  day  of  April  in 
each  year."  l^he  referee,  before  whom  the  case  was  tried^  held, 
^'  that  no  amount  of  principal  or  interest  was  due  upon  the  bond 
or  mortgage  when  the  action  was  commenced;"  and  directed  judg- 
ment of  dismissal  of  the  complaint  with  costs.  The  plaintiff 
excepted  to  the  finding  of  fact,  whereby  the  referee  found  that 
there  was  no  interest  due  on'  the  1st  day  of  April,  1872,  and  on  the 
settlement  of  the  case  requested  him  to  find  that  interest  was  due 
on  that  day.  The  referee  refused  to  find  as  requested  and  judg- 
ment was  entered  as  directed,  whereupon  the  plaintiff  appealed. 

S.  S.  Burrmdey  for  appellant. 

Bowe  £  SAumway,  for  respondents. 

BocEES,  J.     The  question  in  this    case  is  whether   interest 
became  due  on  the  bond  and  mortgage  on  the  1st  day  of  April, 

1872.  Those  instruments  bore  date  June  28th  and  29th,  1871,  and 
were  conditioned  for  the  payment  of  9500  on  the  Ist  day  of  April, 

1873,  '^«&i7A  interest  annuaUy  on  the  first  day  of  April,  in  each 
year.''  In  construing  this  condition,  effect  must  be  given  to  the 
intention  of  the  parties;  and  that  intention  must  be  determined 
from  the  language  employed  by  them  to  express  their  purpose* 
Also  the  condition  must  be  so  construed  as  to  give  efficacy  to  eyery 
part  of  it,  if  possible.  It  may  be  weU  first  to  see  what  was 
intended  by  the  parties,  as  to  which  there  can  be  no  possible  con- 
troversy. Ist.  The  entire  principal  of  1500  was  to  be  paid  by  one 
payment  on  the  1st  day  of  April,  1873.  2d.  It  was  payable  with 
interest,  that  is,  with  interest  from  the  date  of  the  bond.  3d.  The 
interest  was  to  become  due  on  the  first  day  of  April.  Thus  far 
there  can  be  no  question.  The  language  of  the  condition  is 
explicit  on  these  three  points.  Now  it  was  further  provided  that 
the  interest  should  become  payable  **  annually,  on  the  first  day  of 
April,  in  each  year."  The  learned  referee  read  the  condition  as  if 
these  words  had  been  omitted,  that  is,  as  if  it  had  simply  provided 
for  the  payment,  as  therein  expressed,  "  of  the  sum  of  $500,  on 
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the  1st  day  of  Aprils  A.  D.  1873^  with  interest/'  omitting  the 
next  following  words  aboye  giyen.  I  am  not  satisfied  with  this 
reading  of  the  condition.  I  think  the  parties  had  some  meaning 
which  they  intended  to  express  by  those  words.  If  so^  we  must 
determine  such  meaning  and  giye  it  effect.  Now  the  words, 
''with  interest  annually  on  the  first  day  of  April,  in  each  year/' 
curries  the  idea^  as  I  think,  that  interest  was  to  be  paid  every  year 
on  the  first  day  of  April.  One  of  the  definitions  given  by  Wor- 
cester to  the  word  "  annually  *'  is,  "  every  year."  Under  this  signifi- 
cation of  the  word,  the  meaning  is  plain*  The  interest  was  payable 
on  the  first  day  of  April  in  every  year.  That  the  parties  so  intended 
is  apparent  from  the  subsequent  words,  ^^  on  the  first  day  of  April 
in  each  year."  Such  is  the  language  of  the  condition.  Why  add 
the  words  ^'in  each  year,"  after  April,  unless  it  was  intended  that 
interest  should  be  paid  the  next  following  April.  More  than  one 
April  was  referred  to  when  payment  was  to  be  made.  It  was  to  be 
made  April  1,  in  each  year,  that  is,  each  April  between  the  date  of 
the  bond  and  the  day  on  which  the  entire  debt  was  to  be  satisfied. 
It  would  be  an  absurdity  to  hold  that  provision  was  made  and 
intended  for  the  payment  of  interest  after  the  period  when  the 
satire  debt  was  to  be  paid.  So  by  April  in  each  year,  the  two 
Aprils  which  would  occur  while  the  debt  remained  unpaid  must 
have  been  intended. 

This  case  is  made  to  depend  for  its  fair  and  just  construction  on 
its  own  peculiarities  of  language.  No  other  can  be  found  probably 
precisely  like  it,  which  has  received  consideration  by  the  court. 
In  French  v.  Kennedy,  7  Barb.  452,  the  question  was,  whether 
interest  was  payable  at  the  time  fixed  for  payment  on  the  entire 
debt,  or  on  the  several  installments  as  they  became  due.  In 
Feak  v.  Eddy^e  ExWe,  15  Wend.  76,  the  question  was  as  to  the  time 
interest  commenced.  It  was  determined  that  it  did  not  commence 
at  the  date  of  the  bond,  giving  due  effect  to  certain  words  then 
employed^  and  interest  was  allowed  from  May  1,  subsequent  to  its 
date,  which  was  in  that  case  held  to  be  the  time  for  the  commence- 
ment of  the  interest,  according  to  the  intention  of  the  parties.  In 
Fellows  V.  Harrington,  3  Barb.  Gh.  652,  the  question  was  also  as  to 
when  interest  commenced.  That  being  determined,  the  construc- 
tion of  the  condition  was  plain. 

In  the  case  at-  bar,  interest  commenced  unquestionably  at  the 
date  6f  the  bond,  and  the  true  reading  of  the  condition,  as  I  think^ 
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is  that  the  interest  was  payable  '^  on  the  first  day  of  Aprils  in  each 
year/'  that  is,  on  each  first  day  of  April,  occurring  during  the  time 
payment  of  the  principal  was  postponed.  I  prefer  this  construc- 
tioUy  because  in  consonance  as  I  belieye  -with  the  intention  of  the 
parties,  rather  than  that  adopted  by  the  referee,  which  in  effect 
renders  yery  significant  words  mieaningless.  If  this  conclusion  be 
sound,  the  judgment  i^ppealed  from  must  be  reversed. 

The  judgment  is  reversed,  a  new  trial  ordered,  costs  to  abide  the 
event,  and  the  reference  discharged. 

JudgfMnt  reversed  and  new  trial  ordered* , 


O'EouBKB  V.  People. 

Excise — Ucense  to  sell  ale  and  beer  may  he  granted  to  one  not  an  innkeeper — 
petition  of  JteehMws —  dassee  to  uihom  licenses  may  be  granted — Statutory 
construction. 

Under  the  proyisions  of  Laws  of  1869,  chapter  856»  amending  Laws  of  18G7, 
chapter  628,  licenaea  to  sell  ale  and  beer  In  qnantitiee  leas  than  fiye  gallons, 
to  be  drank  on  the  premises,  may  be  giyen  to  any  person,  and  are  not  limited 
to  such  ae  keep  an  inn,  tayem  or  hotel. 

The  requirements  of  a  petition  of  freeholders,  etc.,  etc.  (Laws  1857,  chap 
628,  §  6),  does  not  to  apply  to  licenses  to  sell  ale  and  beer  granted  to  a  per- 
son not  an  inn,  tayem  or  hotel  keeper. 

Plaintiff  in  error,  who  kept  a  saloon  was  indicted  for  a  ylolation  of  the  excise 
law,  in  the  sale  of  a  glass  of  ale  to  be  drank  on  his  premises.  Held,  thaA 
a  license  to  him  to  sell  ale  and  beer,  was  a  jnstification,  and  the  fact  that  the 
license  also  included  permission  to  sell  strong  and  spirituous  liquors  did  not 
render  it  invalid  as  to  the  permission  to  sell  ale  and  beer.  The  proyision  of 
Laws  1870,  chapter  176,  allowing  the  granting  of  licenses  to  sell  strong  and 
spirituous  Uquors  by  the  small  measure  to  all  persons,  does  not  abrogate  the 
proyision  of  Laws  1857,  chapter  628,  which  forbids  a  license  to  sell  to  be 
drank  on  the  premises,  to  any  except  inn,  tayem  and  hotel  keepers. 

Per  BocKSS,  J.  Under  the  proyisions  of  the  excise  laws  now  in  force,  three 
classes  of  persons  may  be  licensed  by  boards  of  excise  to  sell  intoxicating 
drinks,  yiz :  (1)  Inn,  tayem  and  hotel  keepers,  who  may  sell  in  quantities 
less  than  fiye  gallons,  to  be  drank  oh  the  premises ;  (2)  Persons  who  may 
sell  by  small  measure,  not  to  be  drank  on  the  premises ;  and  (8)  persons 
who  may  sell  ale  or  beer  only,  without  restriction  as  to  the  place  where  the 
same  may  be  drank. 
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Ebbob  to  the  Saratoga  court  of  sessions,  to  reriew  the  convic- 
tion  of  Michael  O'Bonrke,  the  plaintiff  in  error,  who  was  indicted 
for  selling  liquor  at  retail,  to  be  dhtnk  on  his  premises,  without 
having  a  proper  license.  The  indictment  charged  the  sale  as  made 
on  the  Ist  day  of  February,  1874,  to  Nathan  Gage  and  dirers  other 
persons.  The  defendant  pleaded  not  guilty.  On  the  trial  the 
prosecution  proved  by  one  Sharp  as  a  witness,  under  the  defend- 
ant's objection  and  exception,  that  on  one  occasion,  some  three  or 
four  weeks  prior  to  the  finding  the  indictment,  which  was  on  the 
25th  day  of  May,  1874,  he  had  bought  ale  of  the  defendant,  who 
was  a  saloon-keeper  at  the  village  of  Saratoga  Springs,  at  his  saloon, 
which  was  drank'  on  the  premises. 

The  people  having  rested,  the  defendant  moved  for  his  discharge 
on  the  grounds  :  1.  There  was  no  criminal  offense  charged  in  the 
indictment.  2.  There  was  no  criminal  offense  proven.  3.  The 
alleged  offense  could  only  be  punished  by  a  recovery  in  a  suit  for 
the  penalty.    The  motion  was  denied  and  the  defendant  excepted. 

The  defendant  then  offered  in  evidence  an  application  by  him,  and 
a  license  granted  to  him  by  the  board  of  excise  of  the  village  of  Sar- 
atoga Springs,  allowing  him  to  sell  ale  and  beer,  and  other  liquor 
at  his  saloon  to  be  drank  there.  The  following  is  a  copy  of  the 
license  : 

''We,  the  undersigned,  being  the  board  of  commissioners  of 
excise  in  and  for  the  village  of  Saratoga  Springs,  in  said  county, 
having  been  applied  to  by  Michael  O'Bourke,  on  a  written  applica- 
tion signed  by  the  applicant,  and  made  to  said  board,  for  a  license 
to  sell  and  dispose  of  strong  and  spirituous  liquors,  wine,  ale,  and 
beer,  in  quantities  less  than  five  gallons  at  a  time,  in  said  village, 
pursuant  to  the  provisions  of  the  act  entitled  an  Act  regulating 
the  sale  of  intoxicating  liquors  ;  passed  April  11,  1870,  and  which 
application  specifies  a  place  for  which  the  license  is  asked,  and  the 
name  and  names  of  the  applicant ;  and  we  being  satisfied  that 
said  Michael  O'Bourke  is  a  person  of  good  moral  character,  and 
wh.0  is  approved  by  us. 

Now,  therefore,  we  do  hereby  grafU  to  said  Michael  O'Bourke, 
a  license  to  sell  and  dispose  of  strong  and  spirituous  liquors,  wine, 
ale,  and  beer,  in  quantities  less  than  five  gallons,  at  a  saloon  on 
Broadway,  the  place  specified  in  said  application.  This  license 
shaU  not  authorize  the  sale  or  giving  away  or  disi)osing  of  any 
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strong  or  spirituous  liquors,  wine,  ale,  wd  beer,  on  any  day  between 
the  hours  of  one  and  fiye  o'clock  in  the  morning  ;  and  the  place 
licensed  is  to  be  closed  betweeli  the  hours  aforesaid.  Nor  shall  it 
authorize  the  sale  or  giving  away  of  any  strong  or  spirituous 
liquors,  wine,  ale,  and  beer,  to  any  person,  as  a  beverage,  on  Sun- 
day, or  upon  any  day  on  which  a  general  or  special  election  or 
town  meeting  sh^  be  held,  and  within  one  quarter  of  a  mile  from 
the  place  where  such  general  or  special  election  or  town  meeting 
shall  be  held.  In  witness  whereof,  we  have  hereunto  set  our  hands, 
the  first  day  of  May,  1873.'* 

The  defendant's  counsel  stated  that  he  offered  the  application 
and  liceilse  for  the  purpose  of  showing  that  section  4  of  the  law 
of  1870  had  been  complied  with,  as  well  as  the  law  of  1857  as 
amended  in  1869,  and  that  he  had  applied  for,  and  received  a 
license  under  these  statutes ;  and  also  to  show  that  he  did  not 
intend  to  commit  a  crime.  The  district  attorney  objected  to 
the  same  as  unauthorized  and  illegal;  that  the  application  was  to 
sell  strong  and  spirituous  liquors  at  a  saloon  and  not  at  an  inn, 
tavern  or  hotel;  that  the  license  was  not  granted  upon  the  applica- 
tion of  twenty  freeholders;  that  the  license  purport  3d  to  allow  tho 
sale  of  Uquors  at  a  saloon  and  not  at  an  inn,  tavern  or  hotel;  that 
it  did  not  purport  to  authorize  the  sale  of  liquors  o)*  ale  to  bo 
drank  on  the  premises.  The  court  sustained  the  objection  and 
excluded  the  evidence,  and  defendant  excepted. 

The  court  charged  the  jury  that  if  they  believed  the  witness 
Sharp,  the  prosecution  had  proven  one  complete  criminal  offense, 
as  laid  in  the  indictment,  to  which  the  defendant  excepted.  The 
jury  rendered  a  verdict  of  guilty,  and  the  court  sentenced  the 
defendant  to  pay  a  fine  of  150  and  stand  committed  until  paid. 


the  ruling  of  the  court,  rejecting  the  license  offered  in  evidence, 
granting  to  the  defendant  leave  *' to  sell  and  dispose  of  ♦  *  ale 
and  beer  in  quantities  less  than  five  gallons  at  his  saloon. '^  The 
only  sale  proved  on  the  trial  to  sustain  the  conviction,  was  of  ale  at 
the  defendant's  saloon,  which  had  been  drank  on  his  premises. 


I 


P.  H.  Cowen  and  John  Foley ,  for  plaintiff  in  error. 
/.  C.  Ormsby  and  E.  W.  FaigCy'toT  the  people. 
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« 


GouirrBTKAN,  J.    The  important  question  in  the  case  arises  on  * 
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The  court  held  that  no  power  existed  to  grant  a  license  giving  the 
defendant  the  right  to  sell  ale  and  beer  to  be  drank  at  his  saloon, 
and  that  the  license  in  question  afforded  him  no  protection.  The 
precise  point  is  therefore  presented  whether  the  board  of  excise  had 
power,  under  the  yarious  statutes  now  in  force  regulating  the  sale 
of  intoxicating  liquors,  to  grant  a  license  to  a  saloon-keeper  to  sell 
ale  and  beer  to  be  drank  on  his  premises. 

The  act  of  1857  (Laws  of  1857,  chap.  628)  gave  the  "power  to 
errant  licenses  to  keepers  of  inns,  taverns  and  hotels  ♦  ♦  to  sell 
strong  and  spirituous  liquors  and  wines  to  be  drank  in  their  houses 
respectively;  and  to  storekeepers  *  *  a  license  to  sell  such 
liquors  and  wines  in  quantities  less  than  five  gallons,  but  not  to  be 
drank  in  their  shops,''  etc.  §  2.  It  then  prohibited  granting  a 
license  **  to  any  person  to  seU  strong  and  spirituous  liquors  and 
wines  to  be  drank  on  the  premises  of  the  person  licensed,  unless 
such  person  proposes  to  keep  an  inn,  tavern  or  hotel."  §  6.  It 
also  required  that  "  in  all  licenses  that  may  be  granted  (excepting  to 
inn,  tavern  or  hotel  keepers)  to  sell  strong  or  spirituous  liquors  or 
wines  in  quantities  less  than  five  gallons,  there  shall  be  inserted  an 
express  declaration  that  such  license  shall  not  be  deemed  to  author- 
ize the  sale  of  any  strong  or  spirituous  liquor  or  wine  to  be  drank 
in  the  house  or  shop  of  the  person  receiving  such  license."  §  11. 
It  further  provided  that  "  such  licenses "  (to  others  than  hotel- 
keepers)  "  shall  not  be  granted  *  *  until  such  applicant  shull 
have  executed  a  bond  ♦  *  with  sufficient  sureties  ♦  *  cor- 
ditioned  that  he  will  not  sell  or  suffer  to  be  sold  any  strong  or 
spirituous  liquors  or  wines  to  be  drank  in  his  shop  or  house  *  * 
and  will  not  suffer  the  same  to  be  drank  there."  g  12.  By 
another  provision  it  was  declared  that  '^  whoever  shall  sell  'any 
strong  or  sprituous  liquors  or  wines  to  be  drank  in  his  house  or 
shop  *  *  or  shall  suffer  or  permit  the  same  to  be  drank  there 
*  *  without  having  obtained  a  license  therefor  as  an  inn,  tavern 
or  hotel  keeper  shall  forfeit  fifty  dollars  for  each  offense."  §14. 
It  was  subsequently  determined  in  the  Court  of  Appeals  that  ale  and 
beer  were  included  in  the  terms  "strdng  and  spirituous  liquors," 
as  used  in  these  provisions,  and  therefore  came  within  the  prohibi- 
tion of  the  statute.  Commissioners  of  Excise  v.  Taylor,  21  N.  Y. 
173.  And  it  was  also  judicially  settled  by  the  same  high  authority 
that  a  willful  violation  of  any  of  these  provisions  constituted  a 
criminal  offense,  for  which  the  party  may  be  indicted,  convicted 
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and  punished.  Behan  v.  People,  17  N.  Y.  520;  Morris  v.  People, 
2  N.  Y.  Snp.  219.  It  is  very  clear  that  under  these  provisions  no 
yalid  license  could  have  been  granted  to  the  .defendant  to  sell  ale 
or  beer  to  be  drank  in  his  saloon^  and  his  conyiction  before  the 
amendment  of  the  statute  would  haye  been  unexceptionable. 

It  will  be  observed  that  under  the  act  of  1857^  there  was  full 
power  to  grant  licenses  to  hotel  keepers  to  sell  strong  and  spiritu« 
CUB  liquors,  including  ale  and  beer,  to  be  drank  on  their  premises, 
and  full  power  to  grant  licenses  to  all  other  persons  (possessing  of 
course  the  requisite  qualifications)  to  sell  liquors,  including  ale  and 
beer,  by  the  measure,  in  quantities  less  than  five  gallons,  with  the 
simple  condition  annexed  —  that  the  liquors  could  not  be  drank  at 
the  place  of  sale.     The  hotel  keepers  accordingly  secured  the 
monopoly  of  selling  liquor,  including  ale  and  beer  as  a  beverage. 
This  condition  of  affairs  caused  loud  complaints  on  the  part  of  tilie 
keepers  of  saloons  and  boarding-houses,  who  made  repeated  efforts 
to  induce  the  legislature  to  grant  them  the  same  privileges  held  by 
the  keepers  of  hotels.     The  act  pf  1869  (Laws  of  1869,  chap. 
856)  was  finely  passed  in  answer  to  these  complaints  and  peti- 
tions, and  was  manifestly  intended  to  enlarge  the  rights  of  the 
petitioners.    It  amended  the  act  of  1857  in  several  particulars, 
not  material  to  our  present  purpose,  and  then  specially  provided  as 
follows  :  ^^  All  the  provisions  of  this  act  as  amended  shall  be  held 
to  apply  to  the  sale  of  ale  or  beer,  except  so  much  thereof  aa  for- 
bids the  granting  of  license  to  any  person  except  to  such  persons 
as  propose  to  keep  an  inn,  tavern  or  hotel ;  and  the  commissioners 
of  excise  may,  in  their  discretion,  grant  license  for  the  sale  of  ale 
or  beer    *    *    to  others  than  those  who  propose  to  keep  an  inn, 
tavern  or  hoteL"     (§4.)    Notwithstanding  the  language  of  the 
first  clause  in  the  sentence  taken  above  may  seem  to  fail  in  giving 
full  expression  to  the  idea  meant  to  be  conveyed,  the  intention  of 
the  legislature  is  quite  apparent  when  the  entire  section  is  read  in 
connection  with  the  various  provisions  to  which  it  relates  in  the 
act  of  1857.    As  the  statutes  are  in  pari  maieriay  it  is  the  duty  of 
the  court,  in  order  to  ascertain  their  meaning,  to  read  and  construe 
them  together  as  one  act     Thus  read,  there  is  no  need  of  interpre- 
tation, the  provisions  are  clear  and  consistent,  and  the  sense  is 
manifest.    If  we  incorporate  the  two  acts  together,  and  read  the 
original  statute  as  amended,  it  will  be  as  follows :  ^^  License  shall 
not  be  granted  to  any  person  to  sell  strong  and  spirituous  liquors 
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and  wines  (except  ale  and  beer)  to  be  drank  on  the  premises  of  the 
person  licensed,  unless  such  person  proposes  to  keep  an  inn,  tavern 
or  hotel  (and  the  commissioners  of  excise  may,  in  their  discre- 
tion, grant  license  for  the  sale  of  ale  or  beer  *  *  to  others  than 
those  who  propose  to  keep  an  inn,  tayem  or  hotel)." 

But  if  the  act  of  1869  be  regarded  as  equiTocal  or  ambiguous,  it 
it  is  incumbent  on  the  court,  in  searching  after  its  proper  interpret 
tation,  to  refer  to  the  state  of  the  law  upon  the  matter  involyed, 
prior  to  its  enactment,  to  consider  the  purpose  or  object  had  ir. 
view  in  its  adoption,  and  if  possible,  to  give  it  some  practical 
effect.  '^  The  interpretation  which  renders  a  statute  inoperative 
cannot  be  admitted ;  it  is  an  absurdity  to  suppose  that  after  it  is 
reduced  to  terms,  it  means  nothing."  Potter's  Dwarris  on  Stat- 
utes, 128.  This,  however,  is  the  necessary  result  of  the  construc- 
tion adopted  in  the  court  below.  !ls  before  remarked,  the  board 
of  excise  had  full  power,  under  the  act  of  1857,  to  grant  licenses  to 
all  persons  in  their  discretion,  to  sell  liquors,  including  ale  and 
beer,  for  any  other  purpose  than  to  be  drank  on  their  premises,  and 
unless  the  amendment  of  1869  gave  the  right  to  sell  ale  and  beer  to 
be  drank  on  the  premises  of  the  licensee,  the  sole  object  of  the 
provision  is  frustrated,  and  the  entire  section  is  an  absolute  nullity. 

It  is  urged,  however,  that  the  amendment  does  not,  in  terms, 
confer  the  power  to  grant  a  license  to  sell  ale  and  beer  to  others 
than  hotel  keepers,  to  be  drank  on  their  premises,  and  under  sec- 
tions 11,  12  and  14  of  the  original  act,  no  such  license  could  be 
granted ;  and  it  is  insisted  that  the  letter  of  the  new  act  may, 
therefore,  be  obeyed  by  granting  license  to  sell  ale  and  beer  by  the 
measure  and  not  as  a  beverage.  Aside  from  the  objection  already 
noticed,  that  this  construction  would  render  the  amendment  wholly 
inoperative,  it  is  a  perfect  answer  that  no  affirmative  leave  or 
assertion  of  the  right  to  sell  by  the  drink,  either  in  the  statute  or 
the  license,  was  necessary.  Prior  to  the  act  of  1869,  a  license  to 
any  other  person  than  a  hotel  keeper  to  sell  ale  and  beer  to  be  drank 
on  the  premises  would  have  been  void,  because  section  2  of  the 
statute  in  terms  limited  the  power  to' grant  a  license  to  such  per- 
son to  sell  ''in  quantities  less  than  %:7e  gallons,  but  not  to  be  dnmk 
in  the  house  or  shop"  of  the  licensee,  and  section  6  also  expressly 
prohibited  the  granting  such  a  license  ''  unless  the  person  proposes 
to  keep  a  hotel."  It  was  necessary  in  order  to  prevent  the  liquor 
from  being  drank  on  the  premises  of  the  vendor  after  the  sale,  to 
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limit  in  terms  the  rights  of  the  parties  by  an  affirmatiye  declara- 
tion to  that  effect.  But  in  the  absence  of  any  limitation  or  prohi- 
bition, a  mere  license  to  sell  confers  the  right  to  drink  or  use  the 
liquor  on  the  premises  or  at  any  place  where  the  parties  h^ve  a  right 
to  be.  When,  therefore,  the  amendment  of  1869  removed  the 
prohibition  in  regard  to  the  sale  of  ale  and  beer,  a  mere  license  to 
sell  those  liquor's  ipso  facto,  carried  the  right  to  allow  it  to  be 
drank  or  used  on  the  premises  in  any  manner  agreeable  to  the  par- 
ties in  interest.  The  power,  however,  -was  given  by  the  amendment 
to  grant  a  license  which  conferred  on  the  licensee  the  right  to  sell 
ale  and  beer  to  be  drank  on  his  premises.  This  was  the  obvious 
intention  of  the  act,  as  the  entire  section  is  devoted  to  the  removal 
of  the  old  prohibition  against  granting  licenses  to  sell  ale  and  beer 
to  others  than  hotel  keepers,  to  be  drank  on  their  premises,  and  to 
the  express  affirmation  of  the  p^wer  to  issue  such  hce^ses,  in  the 
discretion  of  the  board,  to  all  other  persons.  It  excepts  in  terms, 
from  any  application  to  the  sale  of  ale  and  beer  as  a  beverage,  so 
much  of  the  prohibition  contained  in,  section  6  of  the  original 
statute  as  forbid  the  granting  a  license  to  any  person  but  the 
keeper  of  a  hotel,  and  explicitly  confers  the.  identical  power  which 
had  previously  been  prohibited,  to  wit,  the  right  to  grant  such  a 
license  to  all  other  persons.  The  prohibition  removed,  the  power 
conferred  to  grant  such  a  license,  and  a  license  issued  in  pursuance 
of  the  power,  the  conclusion  is  obvious,  that  the  sale  could  no 
longer  constitute  a  criminal  offense. 

There  is  no  difficulty  in  adjusting  any  apparent  incongruity 
between  sections  11,  12  and  14  of  the  act  of  1857,  and  the  amend- 
ment of  1869,  as  the  special  license  to  sell  ale  and  beer  given  in 
the  latter  act,  must  be  regarded  as  an  additional  exception  to  the 
provisions  of  the  former.  But  if  the  two  statutes  were  inconsist- 
ent and  irreconcilable,  the  former  would  yield  to  the  latter,  as  the 
latest  expression  of  the  legislative  will,  and  all  portions  of  the 
original  statute  which  were  repugnant  to  the  new  act  would  be 
regarded  as  repealed.  It  follows  that  full  power  was  conferred  by 
the  amendment  of  1869,  upon  the  board  of  excise  to  grant  the 
defendant  a  license  to  sell  ale  and  beer  to  be  drank  in  his  saloon, 
and  that  the  license  offered  in  evidence  on  its  face  was  valid  and  a 
legal  defense  to  the  indictment.  It  is  hardly  necessary  to  add  that 
the  license  would  have  afforded  no  protection  to  the  defendant  for 
the  sale  of  any  other  liquors  than  ale  or  beer  to  be  drank  on  his 
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premises.  Indeed,  prior  to  1870,  it  would  hare  been  necessary  to 
have  obtained  a  special  license  to  sell  ale  and  beer,  to  have  secured 
protection  under  the  amendment  of  1869,  but  since  the  act  of 
1870,  the  leave  to  sell  ale  and  beer  to  be  drank  on  the  premises 
may  be  included  in  the  general  license.    Laws  of  1870,  chap.  175. 

There  is  no  force  in  the  objection  that  the  license  was  unau- 
thorized, because  there  was  no  petition  of  freeholders  or  compli- 
ance with  the  other  requirements  of  section  6  of  the  act  of  1857, 
in  relation  to  hotel  licenses,  as  they  have  no  application  to  licenses 
of  this  character,  although  those  provisions  are  doubtless  still  in 
force,  and  must  be  observed  in  all  cases  where  the  applicant  for  a 
license  ^'proposes  to  keep  an  inn,  tavern  or  hotel."  It  does  not 
appear  whether  the  defendant  complied  with  all  the  provisions  of 
the  statute  applicable  to  this  case,  and  no  question  of  this  kind  was 
raised  on  the  trial.  The  evidence  was  rejected  and  the  case  decided, 
on  the  broad  ground  that  the  license,  on  its  face,  was  invalid  and 
conferred  no  right  on  the  defendant  to  sell  ale  and  beer,  to  be 
drank  in  his  saloon.  . 

As  this  ruling  was  erroneous,  the  conviction  and  judgment  must 
be  reversed  and  a  new  trial  granted. 

BocKES,  J.  The  plaintiff  in  error,  O'Bourke,  was  indicted  for 
unlawfully  selling  strong  and  spirituous  liquors,  wines,  ale  and 
beer,  in  quantities  less  than  five  gallons  by  retail,  to  be  drank  in 
his  house.  The  proof  was  that  he  kept  a  saloon,  and  sold  ale  on 
draught  to  be  drank  on  the  premises.  He  was  convicted  on  the 
indictment,  and  was  sentenced  by  the  court  to  pay  a  fine  of  fifty 
dollars,  and  to  stand  committed  until  the  fine  was  paid.  There- 
upon he  sued  out  a  writ  of  error  to  this  court 

By  way  of  justification  and  defense,  the  plaintiff  in  error  offered 
in  evidence  a  license  granted  to  him  by  the  board  of  commissioners 
of  excise  in  and  for  the  village  in  which  he  conducted  his  business 
of  saloon-keeper,  covering  the  time  laid  in  the  indictment  for  the 
commission  of  the  offense,  to  wit:  February,  1874;  by  which 
license  he  was  authorized  ^*  to  sell  and  dispose  of  strong  and  spirit- 
uous liquors,  wines,  ale  and  beer,  in  quantities  less  than  five 
gallons "  at  his  saloon.  The  license  did  not  in  terms  allow  the 
drinking  of  the  liquors,  wine,  ale  and  beer  on  the  premises;  nor 
did  it  declare  that  such  license  shotQd  not  be  deemed  to  authorize 
the  same  ''to  be  drank  in  the  house."    Laws  1857,  chap.  628, 
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§  11.  The  court  held  that  such  license  afforded  no  justification 
or  protection  to  the  defendant,  and  excluded  the  evidence.  The 
question  is,  therefore,  whether  this  ruling  was  correct  in  law. 

The  examination  of  this  case  inyolyes  the  construction  of  three 
legislative  acts,  now  constituting  the  excise  system  of  the  State. 
The  first  was  adopted  in  1857  (Laws  1857,  chap.  628);  the  second, 
amendatory  thereof,  passed  in  1869  (Laws  1869,  chap.  856);  the 
third  in  1870  (Laws  1870,  chap.  175).  The  last-named  act  after 
making  some  general  provisions  adopted  the  act  of  1857,  in  so  far 
as  its  provisions  were  not  inconsistent  or  in  confiict  therewith. 
Those  three  acts  must  be  considered  as  one  consolidated  act, 
and  all  their  provisions  must  be  made  to  harmonize,  so  far  as  may 
be,  in  order  to  carry  out  the  purpose  the  legislature  had  in  view 
in  their  enactment. 

It  may  be  well,  first,  to  note  the  provisions  of  the  law  of  1857, 
before  it  was  amended  by  the  act  of  1869.  The  law  of  1857,  as 
originally  passed,  provided  for  two  kinds  of  licenses  (§  2):  one 
to  be  granted  to  keepers  of  inns,  taverns  or,  hotels,  the  other  to 
persons  denominated  ^^storekeepers."  The  former  were  to  be 
allowed  to  sell  intoxicating  drinks  in  quantities  less  than  five 
gallons,  to  be  drank  on  the  premises.  The  latter  were  to  be  allowed 
to  sell  by  small  measure  also,  but  not  to  be  drank  in  the  shop, 
house,  out-house,  yard  or  garden  of  the  licensee.  To  these  two 
classes  of  persons,  and  to  none  other,  could  licenses  be  granted 
under  the  original  law.  Then  came  the  amendatory  act  of  1869, 
which  in  no  way  affected  the  subject  as  to  inn,  tavern  or  hotel 
keepers,  but  authorized  the  licensing  of  persons  in  the  discretion  of 
the  commissioners  of  excise  to  sell  *^cUe  or  beer,^'  without,  however, 
making  an  expression  on  the  subject  whether  such  beverages  might 
or  might  not  be  drank  on  the  premises  of  the  licensee.  Section  4 
of  this  act  reads  as  follows:  ^^  All  the  provisions  of  this  act,  as 
amended,  shall  be  held  to  apply  to  the  sale  of  ale  or  beer,  except  so 
much  thereof  as  forbids  the  granting  of  license  to  any  person,  except 
to  such  persons  as  propose  to  keep  an  inn,  tavern  or  hotel;  and  the 
commissioners  of  excise  may,  in  their  discretion,  grant  license  for 
the  sale  of  ale  or  beer,  for  a  sum  not  less  than  ten  dollars  to  other 
than  those  who  propose  to  keep  an  inn,  tavern  or  hotel. '^  This 
amendment,  as  will  be  observed,  provided  for  the  licensing  of  a 
third  class  of  persons;  and  thereafter,  there  were  three  classes  of 
persons  to  whom  licenses  might  be  granted,  to  wit:  inn,  tavern  or 
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hotel  keepers,  storekeepers  and  snoh  others  as  might  be  especially 
licensed  to  sell  ^^  ale  or  beer.^*  Then  came  the  act  of  1870,  wHch 
restated  in  general  terms  to  whom  licenses  might  thereafter  be 
granted ;  and  adopted  the  act  of  1857  (as  amended,  of  course), 
wherein  were  prescribed  the  qualifications  and  restrictions,  attached 
to  the  power  of  the  board,  as  to  the  granting  of  licenses,  and  also 
as  to  the  right  of  sale  by  licensees.  The  act  of  1870  omitted  store' 
keepers  under  that  designation;  but  authorized  the  licensing  of 
'^  any  per&m  er  persons  of  good  moral  character,''  who  should  apply 
in  due  form,  and  *^  be  approved  of  by  the  board." 

We  must  now  recur  to  the  proyisions  of  the  act  of  1857,  in  order 
to  determine  the  restriction  which  attached  to  the  authority  of  the 
board  of  excise  to  license,  or  in  other  words,  what  rights  of  sale  the 
board  had  the  power  by  law  to  confer  on  licensees. 

First  As  regards  inn,  tavem  and  hotel  keepers,  there  is  no  ques- 
tion raised.  They  might  be  licensed  to  sell  intoxicating  drinks  by 
small  measure,  to  be  drank  on  the  premises,  subject  to  certain  con- 
ditions and  restrictions  particularly  specified  in  the  act  But  as 
above  stated,  no  question  is  here  raised  afFecting  the  right  of  per- 
sons licensed  to  keep  inns,  tayems  and  hotels. 

Second.  So,  too,  the  board  of  excise  could  grant  license  to  any 
person  or  persons,  in  their  discretion,  to  sell  by  small  measure,  but 
not  to  bo  drank  on  the  premises  of  the  licensee. 

The  qualifications  of  this  class  of  licensees  are  declared  in  the  act 
of  1870  ;  and  the  fee  for  license  to  them  should  not  be  less  than 
$30  nor  more  than  $150.  Under  such  license,  the  licensee  would 
be  authorized  to  sell  ale  and  beer,  because  within  the  signification 
of  strong  liquors.  Commissioners  of  Excise  y.  Taylor,  21  N.  Y.  173. 
Besides,  ale  and  beer  are  specifically  designated  in  the  act.  The 
condition  or  limitation  which  the  law  attaches  to  this  class 
is  that  thie  licensees  shall  not  be  allowed  to  sell  to  be  drank 
on  the  premises.  This  restriction  is  imposed  by  the  proyis- 
ions of  the  law  of  1857.  It  is  claimed,  but  as  I  think  without 
basis  of  support,  that  such  restriction  does  not  exist  since  the 
passage  of  the  act  of  1870 ;  that  no  such  limitation  is  declared 
in  that  act,  and  that  the  provisions  of  restriction  contained  in 
the  law  of  1857  are  in  conflict  therewith.  The  question  then 
arises,  are  the  provisions  of  the  law  of  1857,  which  prohibits  the 
granting  of  licenses  for  the  sale  of  intoxicating  drinks  by  small 
measure,  to  be  drank  on  the  premises,  to  others  than  inn,  tavern 
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and  hotel  keepers,  and  to  persons  especially  licensed  to  sell  ale  and 
beer  only,  in  conflict  or  inconsistent  with  the  general  proyisions  of 
the  law  of  1870  ?  Let  as  consider  this  subject  by  bringing  the  two 
provisions  together.  The  law  of  1870  provides  that  the  board  of 
excise  **  shall  have  po,wer  to  grant  licenses  to  any  person  or  persons 
*  *  *  permitting  him  and  them  to  sell  and  dispose  of,  at  any 
one  named  place  *  *  *  strong  and  spirituous  liquors,  wines,  ale 
and  beer,  in  quantities  less  than  five  gallons  at  a  time,"  etc.  This  act 
also  provides  (§  6)  that  the  provisions  of  the  act  of  1857  shall  remain 
in  force,  and  be  taken  and  construed  as  part  thereof,  except  in  so 
far  as  the  same  are  inconsistent  or  in  conflict  therewith.  The  act 
of  1857  declares  (§  6)  that  licenses  shall  not  be  granted  to  any  per- 
son to  sell  strong  and  spirituous  liquors  to  be  drank  on  the  prem- 
ises of  the  person  licensed,  unless  such  person  proposes  to  keep 
an  inn,  tavern  or  hotel.  (The  purport  and  effect  of  the  amendatory 
act  of  1869,  as  to  ale  and  beer,  will  be  hereafter  separately  con- 
sidered). Now,  are  these  provisions  of  law  above  cited  inconsistent 
or  in  conflict  to  an  extent  that  both  cannot  stand  and  have  effect? 
It  has  been  deemed  a  wise  policy  during  a  long  period  in  the  his- 
tory of  our  State,  to  prevent  the  sale  of  intoxicating  drinks  on 
the  premises  where  sold,  except  imder  circumstances  of  restraint; 
hence  two  kinds  of  licenses  were  provided  for,  one  of  which  while  it 
allowed  a  sale  in  quantities  less  than  five  gallons,  yet  did  not  allow 
it  to  be  drank  on  the  premises.  This  was  deemed  to  be,  and 
doubtless  was,  wholesome  in  its  results;  as  then  no  enQouragement 
was  given  to  the  congregating  of  dissipated  and  idle  persons  at  the 
place  of  sale.  The  result  was  attained  by  a  special  provision  in  the 
law  qualifying  the  general  provision;  and  such  qualifying  provision 
was  never  supposed  to  be  inoperative  for  repugnancy.  The  act  of 
1857,  like  all,  or  nearly  all  preceding  excise  laws,  recognized  this 
policy.  It  authorized  the  licensing  of  inn,  tavern  and  hotel  keepers 
to  sell  strong  and  spirituous  liquors  to  be  drank  on  the  premises  of 
the  licensee  (§  2) ;  and  it  also  provided  for  the  licensing  of 
*^  8torekey>er8y*^  who  were  authorized  to  sell  in  quantities  less 
than  five  gallons,  but  not  to  be  drank  in  their  shops,  houses,  out- 
houses, yards  or  gardens  (same  section).  Then  came  the  act  of 
1870,  with  the  provision  above  cited;  which  extended  the  right  of 
license  to  others  besides  storekeepers,  to  wit:  /*  to  any  person  oi 
persons  ♦  *  *  permitting  him  and  them  to  sell  and  dispose  of, 
at  any  one  named  place    *    *    *    strong  and  spirituous  liquors, 
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wines,  ale  and  beer,  in  quantitieB  less  than  fiye  gallons  at  a  time." 
This  provision  does  not  abrogate  the  section  of  the  act  of  1857, 
which  declares  that  licenses  shall  .not  be  granted  to  others  than 
inn,  tayem  and  hotel  keepers,  to  sell  strong  and  spiritnoos  liquors 
to  be  drank  on  the  premises.  These  proyisions  are  to  be  read  and 
constmed  together.  The  section  of  the  act  of  1857,  having  been 
adopted,  by  express  terms,  into  the  act  of  1870,  qualifies  and  limits 
the  provisions  of  the  latter  act,  in  so  far  as  that  act  gives  the  right 
to  the  board  to  license  persons  other  than  inn,  tavern  and  hotel 
keepers,  to  sell  intoxicating  drinks.  It  is  often  the  case  that  one 
section  or  provision  of  a  law  operates  as  a  qualification  and  restric- 
tion of  another;  still  the  latter  remains  in  force  as  qualified  and 
restricted.  Thus  the  law  of  1857  prohibits  the  granting  of  licenses 
to  persons  other  than  inn,  tavern  and  hotel  keepers  to  sell  in  small 
measure  to  be  drank  on  the  premises  of  the  licensee.  The  act  of 
1870  adopts  this  prohibition  and  declares  it  operative.  The  law 
.of  1857  authorized  the  licensing  of  storekeepers,  giving  them  also 
permission  to  sell  by  small  measure;  and  the  law  of  1870  extended 
this  right  to  any  person,  leaving,  however,  the  general  provision  in 
the  act  of  1857  in  force,  which  prohibited  all  persons,  except  inn, 
tavern  and  hotel  keepers,  from  selling  by  small  measure  to  be  drank 
on  the  premises  of  licensees.  Thus  read  together  there  is  no 
confiict  or  inconsistency  in  these  provisions;  and  thus  construed 
they  harmonize,  and  effect  is  given  to  the  evident  intent  of  the 
legislature. 

It  would  seem  that  the  law  of  1870  superseded  the  provision  in 
the  act  of  1857  which  authorizes  the  licensing  of  storekeepers  by 
that  designation;  for  by  the  law  of  1870  permission  is  given  to  the 
board  of  excise  to  license  any  person  or  persons  to  sell  intoxicating 
drinks  by  small  measure,  in  its  discretion.  In  this  law  the  right  to 
license  is  not  restricted  to  storekeepers,  but  extends  to  any  person 
in  the  discretion  of  the  board,  and  of  course  would  embrace  the  for- 
mer. Thus  any  person  may  be  authorized  by  license,  in  the  discre- 
tion of  the  board,  to  sell  by  small  measure,  not,  however,  to  be  drank 
on  the  premises,  for  by  another  provision  none  but  inn,  tavern  and 
hotel  keepers  could  be  licensed  to  do  that.  This  prohibition 
remains  in  force  unless  repealed  by  implication.  A  repeal  of  a  law 
by  implication  is  never  allowed  except  from  necessity ;  as  when  the 
two  cannot  stand  together,  the  former  is  deemed  to  be  repealed  by 
the  latter.     Sprait  v.  Huntingtony  48  How.  97,  101.     Such  is  not 
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this  case.  Nor  is  it  reasonable  to  suppose  tliat  such  result  was 
intended;  for  if  such  restriction  be  repealed^  all  restraint  upon  the 
licensing  power  to  be  exercised  by  the  board  of  excise  is  abrogated^ 
as  regards  the  place  where  intoxicating  drinks  authorized  by  them 
to  be  sold  shall  be  drank ;  and  then  under  a  license  granted  in  pur- 
suance of  section  4  of  the  act  of  1870^  the  licensee  might  sell  all 
kinds  of  intoxicating  drinks  by  small  measure^  to  be  drank  on  his 
premises  with  impunity.  Such  is  not,  in  my  judgment,  the  con- 
dition of  the  law  of  this  State.  When  read  and  construed  as  one 
legislatiye  act,  the  law  of  1857  and  of  1870  are  harmonious  in  this, 
that  inn,  tavern  and  hotel  keepers  may  be  licensed  to  sell  intoxi- 
cating drinks  by  small  measure,  to  be  drank  on  the  premises ;  and 
any  person  or  persons  may  also  be  licensed  to  sell  by  small  measure, 
not  to  be  drank  on  the  premises.  Against  the  licensing  of  any  per- 
sons (except  innkeepers)  to  sell  intoxicating  drinks  by  small  meas- 
ure, to  be  drank  on  the  premises,  there  is  a  general  and  complete 
prohibition.  It  is  as  follows  :  *'  Licenses  shall  not  be  granted  to- 
any  person  to  sell  strong  and  spirituous  liquors  and  wines,  to  be 
drank  on  the  premises  of  the  person  licensed,  unless  such  person 
proposes  to  keep  an  inn,  tayem  or  hotel."  Laws  1857,  chap.  628, 
§  6.  This.proTision  is  not  repealed  by  express  terms,  nor  is  it 
abrogated  by  necessary  implication.  It,  therefore,  stands  in  full 
force  as  the  law  of  this  State. 

The  construction  above  given  harmonizes  the  various  provisions  of 
the  law  of  1857  and  of  1870,  secures  wholesome  police  regulations, 
and  sustains  the  general  moral  purpose  sought  to  be  attained  by  a 
useful  and  sound  system  of  excise,  applicable  to  the  promis- 
cuous sale  of  intoxicating  drinks.  Particular  note  has  not  been 
above  taken  of  the  law  of  1869,  which  will  now  receive  attention. 

Third.  There  is  also  another  class  of  licensees — persons  who  may 
be  licensed  to  sell  "die  or  beer'^  under  the  law  of  1869,  amendatory 
of  the  act  of  1857.  For  license  to  sell  such  beverage  only,  the  fee  is 
in  the  discretion  of  the  board,  not,  however,  to  be  less  than  $10. 
Can  this  class  of  licensee  sell  such  beverages  by  small  measure,  to 
be  drank  on  the  premises  ?  The  law  does  not  give  this  right  in 
express  terms,  but  I  am  inclined  to  the  opinion  that  it  gives  such 
right  by  fair  if  not  necessary  implication.  The  law  reads  as  follows: 
'^All  the  provisions  of  this  act,  as  amended,  shall  be  held  to  apply 
to  the  sale  of  ale  or  beer,  except  so  much  thereof  as  forbids  the 
gi'anting  of  license  to  any  person  except  to  such  persons  as  propose 
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to  keep  an  inn,  tayem  or  hotel ;  and  the  commissioners  of  excise 
may,  in  their  discretion,  grant  license  for  the  sale  of  ale  or  beer  for 
a  snm  not  less  than  ten  dollars,  to  other  than  those  who  propose  to 
keep  an  inn,  tarem  or  hotel.''    Laws  1869,  chap.  858,  §  4. 

Now  this  law  qualifies  everjr  section  of  the  act  of  1857,  which,  by 
express  terms  or  by  implication,  forbids  the  granting  of  licenses  to 
persons  to  sell  ale  or  beer.  Therefore,  in  every  snoh  section  there 
must  be  understood  to  be  an  exception  which  will  give  this  amen- 
datory law  due  effect  Let  us  then  insert  such  exception  accord- 
ingly, and  see  then  what  the  law  is  as  applicable  to  the  power  of 
the  board  of  excise  to  grant  licenses  to  sell  ale  and  beer. 

The  first  section  which  bears  on  this  subject  in  the  act  of  1857' 
is  section  6.  Lisert  the  necessary  exception,  and  this  section 
will  read  as  follows  :  ''  Licenses  tiheJl  not  be  granted  to  any  person 
to  sell  strong  and  spirituous  liquors  and  unfuea  {except  ale  or  ieer),  to 
be  drank  on  the  premises  of  the  persons  licensed ;"  and  close  the 
section  with  an  express  power  to  grant  licenses  to  sell  ale  or  beer  to 
any  person  in  the  discretion  of  the  board.  (Last  dause  of  above 
extract  from  section  4,  act  of  1869).  The  next  section  requiring  an 
exception,  is  section  11.  With  the  exception  inserted,  it  will  read 
as  follows  :  '^  In  aU  licenaes  that  may  be  granted  to  sell  strong  or 
spirituous  liquors  or  wines,  in  quantities  less  than  five  gallons  (ex- 
cept to  mn,  tavern  or  hotel  keepers,  and  except  also  to  persons  to  sell 
ale  or  beer)  there  shall  be  inserted  an  express  declaration  that  such 
license  shall  not  be  deemed  to  authorize  the  sale  of  any  strong  or 
spirituous  liquors,  or  wine  to  be  drank  in  the  house  or  shop  of  the 
peison  receiving  such  license,  or  in  any  out-houae,  yard  or  garden 
appertaining  thereto,  or  connected  therewith."  With  the  proper 
exception  inserted  therein,  the  sixth  section  will  read  thus:  "  Who- 
ever shall  sell  any  strong  or  spirituous  liquors  or  wines  {except  aie  or 
beer),  to  be  drank  in  his  house  or  shop  *  «  *  *  without  hav- 
ing obtained  a  license  therefor  as  an  inn,  tavern  or  hotel  keeper, 
shall  forfeit  fifty  dollars  for  each  offense.'' 

Apply  the  amendatory  law  of  1869  to  these  three  sections  of  the 
act  of  1857,  in  the  manner, above  stated,  by  inserting  the  proper  ex- 
ceptions therein,  to  give  the  former  law  effect,  and  there  will  remain 
no  provision  forbidding  the  granting  of  licenses  by  the  board  of 
excise  to  any  person  in  their  discretion,  to  sell  ale  or  beer  to  be 
drank  on  the  premises  of  the  licensee ;  nor  any  provision  forbidding 
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or  making  penal  the  selling  of  those  beverages  by  the  person 
licensed,  to  be  drank  on  the  premises  specified  in  his  license. 

Then  why  need  any  one  take  license  at  all  to  sell  ale  or  beer  ? 
The  answer  is  that  there  is  still  a  provision  of  law  which  renders 
the  selling  thereof  without  license  penal.  Section  13  of  the  act  of 
1857  declares  that  ^^  whoever  shall  sell  any  strong  or  spiritnons 
liquors''  (which  terms  embrace  ale  and  beer)  ''or  wines,  in  quan- 
tities less  than  five  gallons  at  a  time,  without  having  a  license  there- 
for, granied  €u  herein  provided,  shall  forfeit  fifty  dollars  for  each 
offense.''  This  provision  applies  to  the  amendAtory  law  of  1869, 
which,  while  it  removes  all  restriction  upon  the  authprity  of  the 
board  of  excise  to  grant  licenses  to  any  person  in  their  discretion, 
to  sell  ale  and  beer  in  small  quantities  to  be  drank  on  the  premises 
of  the  person  licensed,  or  elsewhere,  yet,  provides  for  the  granting 
of  a  license  to  sell  sucb^  beverage ;  and  adopts  the  law  of  1857, 
which  renders  it  penal  to  sell  it  without  license. 

Therefore,  no  person  without  license  can  sell  ale  or  beer  in 
quantities  less  than  five  gallons  with  impunity.  But  having 
license  to  sell  such  beverage,  as  authorized  to  be  granted  by  the 
amendatory  law  of  1869,  the  licensee  may  sell  it  without  any 
restriction  as  to  the  place  where  it  is  to  be  drank. 

If  the  conclusions  above  declared  be  sound,  there  are,  under  the 
provisions  of  the  excise  laws  of  this  State  now  in  force,  three 
classes  of  persons  who  may  be  licensed  by  the  board  of  excise  to 
sell  intoxicating  drinks,  to  wit :  (1)  Inn,  tavern  and  hotel  keep- 
ers, who  may,  under  proper  license,  sell  in  quantities  less  than  five 
gallons,  to  be  drank  on  the  premises ;  (2)  Persons  who  may  seU 
by  small  measure,  not  to  be  drank  on  the  premises  ;  and  (3)  per- 
sons who  may  sell  *'ale  or  beer"  only,  without  restriction  as  to  the 
place  where  the  same  may  be  drank. 

In  the  case  at  bar,  no  justification  was  offered  for  the  sale  proved 
against  the  plaintiff  in  error,  under  an  innkeeper's  license.  He 
was  not  an  innkeeper,  nor  did  he  attempt  to  justify  the  sale  as 
such.  Nor  did  his  license,  offered  in  evidence,  afford  him  protec- 
tion for  the  sale  of  strong  and  spirituous  liquors  (except  ale  and 
beer),  to  be  drank  either  on  or  off  his  premises.  It  could  not  jus- 
tify a  sale  by  him  (except  of  ale  or  beer)  in  quantities  less  than  five 
gallons,  to  be  drank  on  his  premises  ;  for  the  board  of  excise  had 
no  authority  to  grant  such  license  to  any  others  than  to  inn,  tavern 
an&  hotel  keepers,  and  to  persons  to  sell  ale  and  beer  under  the 
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proyision  of  the  act  of  1869.  And  it  did  not  justify  a  sale  by  him 
(except  of  ale  and  beer)  by  small  measure,  to  be  drank  elsewhere, 
because  it  did  not  contain  the  clause  required  to  be  inserted  by 
section  11  of  the  act  of  1857,  without  which  the  licensee  would,  in 
case  of  sale,  be  amenable  to  section  13  of  that  act ;  which  last- 
mentioned  section  declares  a  penalty  against  persons  who  sell  with- 
out license  granted  as  in  that  act  provided.  The  license  offered  in 
evidence  was  of  no  force  or  effect  whatever,  except  as  to  ale  and 
beer.  The  question  then  is,  whether  it  was  effectual  to  protect  the 
licensee  for  the  sale  of  ale  and  beer  on  draught.  If  so,  there  being 
by  law  no  restriction  as  to  the  place  where  it  might  be  drank,  the 
sale  proved  against  the  plaintiff  in  error  was  justified  by  it.  The 
law  of  1870  authorized  an  application  for,  and  the  granting 
of  a  license  to  sell  ^^  ale  and  beer."  Section  4  of  the  law  of  1869 
fixed  the  terms.  Here,  in  this  case,  the  licensee  applied  for  greater 
privileges,  to  wit :  the  right  to  sell  generally,  strong  and  spiritu- 
ous liquors  and  wines,  as  well  as  ale  and  beer,  and  it  seems  the 
board  of  excise  attempted  to  confer  those  greater  rights.  In  this 
there  was  a  failure.  But  I  am  unable  to  perceive  any  good  reason 
why  the  license  was  not  good  to  the  extent  the  board  had  author- 
ity to  license.  It  is  plain  that  it  was  intended  by  the  board  to 
grant  the  privilege  to  the  licensee  to  sell  ale  and  beer.  Such  intent 
appears  on  the  face  of  the  license.  It  grants  the  right  in  express 
terms.  Strike  therefrom  all  that  is  valueless  in  law,  and  the 
license  is  complete  as  a  license  to  sell  ale  and  beer.  It  does  not 
follow  that  if  inoperative  in  part,  it  is  therefore  void  in  toto.  The 
board  of  excise  intended  to  grant,  and  did  in  fact  grant,  to  the 
licensee  the  right  to  sell  ale  and  beer  at  his  saloon.  This  the 
board  might  do  by  law. 

Whatever  else  was  desired  or  was  attempted  to  be  done  beyond 
the  power  of  the  board  to  do,  and  in  no  way  affecting  what  it  might 
do,  would  not  vitiate  and  render  void  that  which  was  done  by  law- 
ful authority.  The  granting  of  the  license  was  a  judicial  act.  The 
judgment  and  discretion  of  the  board  were  exercised  with  a  view  to 
meet  the  requirements  of  law  applicable  to  the  granting  of  a  license 
to  sell  ale  and  beer.  So  the  board  adjudged  in  favor  of  the  appli- 
cation, under  the  provisions  of  law  ;  and  according  to  ifcs  require- 
ments determined  the  character  of  the  applicant,  the  fitness  of  the 
proposed  place  of  sale  and  the  amount  to  be  paid  for  the  license. 

I  can  perceive  no  reason  why  a  license  may  not  be  so  framed  as  to 
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combine  the  righir  to  a  licensee^  other  than  an  innkeeper,  to  sell 
strong  and  spiritaotks  liquors  and  wines  by  small  measure,  with 
the  special  right  to  sell  ale  and  beer.  If  all  the  conditions  and 
reqairements  of  the  law  be  satisfied,  the  applicant  may,  I  think,  be 
allowed  to  sell  strong  and  spirituous  liquors  and  wines,  to  be  drank 
off  his  premises,  and  ale  and  beer  to  be  drank  thereon.  Both  privi- 
leges may  be  granted  to  the  same  person,  to  be  exercised  at  one  and 
the  same  place.  If  so,  why  may  not  the  board,  observing  all  requi- 
site formalities,  combine  both  in  one  license?  I  can  see  no  good 
reason  why  this  may  not  be  done.  This  subject  of  inquiry  is  not, 
however,  of  any  importance  in  this  case. 
The  questions  here  are  whether  boards  of  excise  have  authority  in 

■ 

law  to  grant  licenses  to  persons  other  than  inn,  tavern  and  hotel 
keepers,  to  sell  ale  and  beer  in  quantities  less  than  five  gallons,  to 
be  drank  on  the  premises;  and  if  so,  then  whether  the  plaintiff  in 
error  in  this  case  held  such  license  at  the  time  of  the  sale  of  ale 
proved  against  him.  These  questions  must  be  answered  in  the 
affirmative.  The  license  offered  in  evidence  afforded  a  justification 
of  the  sale  proved  against  the  plaintiff  in  error,  and  its  exclusion  on 
the  trial  was  erroneous. 

There  is  no  force  in.  the  suggestion  that  the  statute  does  not,  in 
express  terms,  declare  the  unauthorized  sale  of  intoxicating  drinks 
a  misdemeanor,  or  declare  it-  punishable  as  such.  It  is  sufficient 
that  the  act  charged  in  the  indictment  is  declared  by  law  to  be  an 
offense,  and  is  made  penaL  This  subject  is  not  open  to  discussion, 
having  been  elaborately  considered  and  definitely  settled  by  the 
Court  of  Appeals.  Behan  v.  People,  17  N.  Y.  516 ;  HiU  v.  People, 
20  id.  363 ;  Foote  v.  People,  not  yet  reported.  But  the  conclusions 
above  stated  require  that  a  new  trial  be  granted. 

The  judgment  and  conviction  is  reversed  and  a  new  trial  granted. 

Judjfinent  reversed  and  new  trial  granted. 


i 


DECEMBEE  TERM,  1874.  513 


Fletcher  v.  Updike. 


PliBTOHBB  V.   XJPDIKB. 

Etuband  and  mfe  —  htuboMPa  right  to  wyVt  property — Conrideratian — Stat- 
ute ofUmUdUone  — promise  necessary  to  revive  claim  when  statute  has  run, 

A  husband  who  had  married  his  wife  in  1846,  receired  moneys  belonging  to  his 
wife,  prior  to  1862.  Held,  that  in  the  absence  of  an  agreement  on  his  part  to 
refund  the  moneys  to  his  wife,  the  same  became  his  absolute  property  by 
yirtue  of  his  marital  rights,  and  a  subsequent  promise  to  refund,  being 
without  consideration,  would  not  create  a  legal  obligation  against  him. 

A  portion  of  the  moneyji  received  was  the  avails  of  the  wife's  real  property. 
Twenty-two  years  after  its  receipt,  the  wife  presented  a  claim  therefor 
against  the  estate  of  the  husband,  who  had  died  in  the  meantime.  Held 
that  the  claim  was  barred  by  the  statute  of  limitation ;  that  a  new  promise 
to  pay  the  same,  made  to  a  person  other  than  the  wife  or  her  agent,  would 
not  revive  the  obligation ;  neither  would  a  parol  promise  revive  it,  as  to  such 
part  of  the  moneys  as  was  received  since  the  adoption  of  the  Code,  and  that 
the  wife  was  under  no  disability  which  could  obviate  the  objection  of  the 
statute  having  run. 

Appeal  by  Adelia  P.  Fletcher  and  others,  heirs  at  law  and  next 
of  kin  of  Ira  TJpdike,  deceased,  from  a  decree  of  the  surrogate  of 
Schuyler  county  admitting  a  claim  against  the  estate  of  said 
deceased,  made  by  his  widow,  Eleanor  D.  Updike.  Sufficient  facts 
af^ar  in  the  opinion. 

JIurd  A  Fletcher f  for  appellants. 

8.  L.  Rood  and  M.  J,  Sunderlin,  for  respondent, 

BoGKES,  J.  This  is  an  appeal  from  the  decree  of  the  surrogate 
of  Schuyler  county,  allowing  to  the  respondent  against  the  estate 
of  her  deceased  husband,  the  sum  of  $2,491.23,  the  amount  of  her 
claim  presented  to  that  officer  for  allowance.  The  items  consti- 
tuting the  claim,  as  they  appear  in  the  sworn  bill,  were  four  in 
number,  all  for  cash  alleged  to  have  belonged  to  the  respondent, 
and  charged  to  have  been  received  by  the  husband  as  follows: 
$552  February  12,  1847;  $240  February  13,  1847;  $8  in  the  year 
1847;  and  $65  in  1856.  Interest  was  computed  on  these  items  to 
September  3,  1874,  the  date  of  the  decree,  making  the  aggregate 
sum  $2,491.23  allowed  against  the  estate. 
Vol.  Y,  N.  Y.  Be?.  —  65 
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It  appears  from  the  proof  introduced  before  the  surrogate,  that 
the  respondent  and  the  deceased  intermarried  in  1846;  hence  all 
those  sums  were  received  by  the  husband  during  coverture.  It  is 
also  made  to  appear  that  the  moneys  were  not  received  in  gross 
sums  as  charged  in  the  bill,  and  above  given  with  dates;  but  came 
to  the  hands  of  the  husband  at  various  times,  and  in  comparatively 
small  sums.  All,  however,  were  received  between  February  12, 
1847,  and  perhaps  about  June,  1852,  except  the  avails  of  the 
Pierson  note^  which  was  paid  in  1856. 

Now  in  the  absence  of  any  agreement  on  the  part  of  the  husband 
to  refund  those  moneys  to  his  wife,  the  same  became  his  absolute 
property  on  being  reduced  to  possession,  in  virtue  of  his  marital 
rights.  Nor  would  a  promise  by  the  husband  to  refund  the  money 
to  the  wife,  made  subsequent  to  its  reception,  create  a  legal  obligiv- 
tion  against  him.  Such  promise  would  be  without  consideration 
and  void.  But  it  is  insisted  that  the  wife's  funds  were  here  per- 
mitted to  go  into  the  hands  of  the  husband  under  a  promise  on  his 
part  that  they  should  be  restored  and  repaid  to  her.  There  is  some 
evidence  in  support  of  this  position,  although  such  fact  is  not 
satisfactorily  and  conclusively  proved;  certainly  ^ot  as  to  all  the 
money  claimed  by  the  respondent. 

However,  let  it  be  conceded  on  this  appeal,  first,  that  the 
deceased  prior  to  June,  1852,  received  the  avails  of  three  pieces  of 
real  property  belonging  to  his  wife,  the  respondent,  amounting#o 
1800  with  the  accrued  interest  thereon,  and  second,  that  such  avails 
with  the  accrued  interest  were  received  by  him  under  an  agreement 
with  his  wife,  that  he  would  refund  those  moneys  to  her;  then  in  the 
most  favorable  aspect  of  the  case  for  the  respondent,  there  existed 
a  claim  or  debt  tJien  due,  against  her  husband  in  her  favor  for  the 
amount  of  her  funds  thus  received  by  him,  principal  and  interest. 
Now,  inasmuch  as  about  twenty-two  years  elapsed  before  the  claim 
was  presented  to  the  surrogate  for  allowance,  it  was  barred  by  the 
statute  of  limitation,  unless  saved  from  the  effect  of  the  statute 
by  a  new  and  valid  promise  to  pay,  or  such  a  recognition  of  the 
debt  or  obligation  as  would  have  the  effect  of  a  new  promise.  It  is 
claimed  that  such  promise  was  repeatedly  made  by  the  deceased 
husband,  and  this  brings  us  to  consider  the  case  on  the  proof 
bearing  on  this  point. 

It  is  proposed  to  refer  to  the  evidence  given  by  the  witnesses  ix\ 
the  order  in  which  they  were  examined  before  the  surrogate. 
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Mrs.  Heisty  the  first  witness^  ^poke  to  the  arrangement  or  agree- 
ment under  which  it  is  claimed  the  money  was  received  by  the 
husband.  Her  statement  related  to  a  period  prior  to  1852^  and  she 
says  '^this  was  the  only  promise  I  ever  heard  him  make."  No  new 
promise  was  proved  by  this  witness. 

Mr.  H.  Pierson  speaks  of  two  conversations  he  had  with  the 
deceased,  one  in  March^  1872>  the  other  the  preceding  year  in 
which  the  latter  admitted  in  substance,  that  he  owed  his  wile  and 
intended  to  pay  her.  These  conversations,  it  must  be  remembered, 
were  with  the  witness,  not  with  the  wife.  This  witness  also  states: 
"  I  have  heard  him  say  to  her  (his  wife),  he  would  pay  her  aU  he 
owed  her,  but  would  pay  no  compound  interest."  It  does  not  appear 
when  this  promise  was  made — hence  its  value  as  a  new  promise  to 
take  the  case  out  of  the  statute  is  of  little  value.  There  are  some 
facts  indicating  that  this  may  have  been  said  about  1871  or  1872, 
but  there  is  nothing  definite  and  satisfactory  in  that  regard.  To 
Mr.  Harmon  the  deceased  admitted  in  substance,  in  September  or 
October,  1873,  that  he  owed  his  wife  for  money  he  had  of  her. 
Mr.  A.  H.  Pierson  speaks  to  conversations  with  the  deceased  in  the 
years  1859,  1860  and  1861,  but  he  does  not  say  the  deceased  made 
any  promise  to  the  wife  to  pay.  She  wanted  a  mortgage,  but  he 
declined  to  give  one.  The  witness  adds,  that  in  a  coitversation 
with  the  deceased  had  about  the  first  of  the  preceding  August  he 
said:  "I  will  pay  my  wife  every  cent  I  owe  her."  This  was  said 
to  the  witness  personally.  Several  other  witnesses  were  examined, 
but  nothing  was  proved  by  any  of  them  bearing  on  the  subject  of  a 
new  promise. 

Now  it  will  be  seen  that  the  most' of  the  evidence  above  stated  or 
alluded  to  is  of  no  value  on  the  point  under  examination.  The 
admission  and  promise  sworn  to  by  the  witnesses,  except*  that  spoken 
of  by  Mr.  H.  Pierson,  were  made  to  mere  strangers.  An  acknowl- 
edgment or  promise,  not  made  to  the  creditor,  nor  to  any  one  act- 
ing in  his  behalf,  is  not  sufficient  to  revive  a  debt  barred  by  the 
statute.  Bloodgood  v.  Brueny  8  N.  Y.  362 ;  Waheman  v.  Sherman^ 
9  id.  85 ;  Hwiry  v.  Root,  33  id.  534,  535. 

The  case,  therefore,  rests  on  the  evidence  of  Mr.  H.  Pierson,  as 
regards  a  new  promise ;  and  on  the  sole  statement  testified  to  by 
him,  that  he  had  heard  the  deceased  say  to  his  wife,  '^he  would  pay 
her  all  he  owed  her."  As  I  efore  suggested,  it  does  not  appear  when 
this  was  said,  although  perhaps  it  may  be  presumed  to  have  been 
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spoken  in  1871  or  1872.  But  to  make  it  available  to  renew  or  con- 
tinue the  debt  or  obligation^  it  should  have  been  made  dietinctlj  to 
appear  that  the  promise  was  made  at  a  time  when  its  effect  would 
be  plainly  to  ayoid  the  statute.  However^  the  promise  was  by  parol, 
as  were  all  the  statements  and  admissionB  relied  on  by  the  respond- 
ent to  sustain  the  claim.  The  Code  (§  110)  provides  that  no 
acknowledgment  or  promise  shall  be  suflBoient  evidence  of  a  new 
or  continuing  contract  whereby  to  take  the  case  out  of  the  opera- 
tion of  the  statute,  unless  contained  in  some  writing,  signed  by  the 
party  to  be  charged  thereby.  The  promises  and  admissions  proved 
in  this  case  were  by  parol  only.  They  were,  therefore,  insufficient 
to  avoid  the  statute^  Shapley  v.  Abbott,  42  N.  Y.  443«  It  is  sug- 
gested that  the  claim  or  obligation  in  this  case  accrued  before  the 
Code  took  effect,  hence  that  it  may  be  revised  and  continued, 
by  a  parol  promise.  Oode,  §  73  ;  Van  Alien  v.  Fdtz,  1  Keyes,  332 ; 
Lansing  v.  Blair y  43  N.  Y.  48.  But  the  claim  here  sought  to  be 
enforced  accrued  principally,  if  not  entirely,  since  July  1, 1848,  the 
time  when  the  Code  went  into  operation.  The  land  contracts,  it  is 
true,  were  made  in  1847  ;  but  the  alleged  liability  of  the  deceased 
did  not  rest  on  the  contracts,  but  accrued  against  him,  as  was 
claimed,  for  money  received  by  him  thereon.  There  can  bono  pre- 
tense of  claim  against  him  under  the  proof  until  the  money  came 
to  his  hands.  Precisely  how  much  he  had  received  prior  to  July  1, 
1848,  is  not  clearly  shown.  He  had  received  $35  on  the  Heist  con- 
tract, and  $8  from  Mr;  Pierson  prior  to  that  date,  and  probably  one 
or  two  payments  of  a  little  over  $100  each  on  the  sale  to  Hedden. 
But  all  the  balance  of  the  1800  (the  amount  of  the  land  contracts), 
with  the  accrued  interest,  came  to  his  hands  after  the  Code 
went  into  effect.  To  that  extent,  certainly,  the  claim  was  barred 
by  the  statute  of  limitations,  as  the  case  is  presented  on  this  appeal. 
The  respondent  was  under  no  disability  which  can  obviate  the 
objection  urged.  Adams  v.  Ourtis,  4  Lans.  164;  Minier  v.  Minier, 
id.  421;  Wright  v.  Wright,  54  N.  Y.  437;  Dunham  v.  Sage,  52 
id.  229.  It  may  be  questioned  here  whether  the  agreement  or 
promise  testified  to  by  Mrs.  Heist,  which  is  here  the  basis  of  the 
claim,  should  have  application  to  any  moneys  received  by  the 
deceased  prior  to  July  1,  1848.  Mrs.  Heist  speaks  of  one  occasion 
only,  and  says  this  was  the  only  one  when  any  promise  was  made 
by  the  deceased,  of  which  she  had  any  knowledge,  and  in  substance 
makes  that  occasion  whei:i,  or  immediately  after,  Mr.  Hedden  made  a 
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payment.  Mr.  Hedden  made  three  payments,  one  and  perhaps  two  of 
which  were  made,  as  may  be  inferred,  after  July  1, 1848.  Whether 
the  conyersation  spoken  of  by  Mrs.  Heist  occurred  on  the  occasion 
of  the  first,  second  or  third  payment  does  not  appear.  She  says/ 
'^  this  promise  was  made  after  one  of  the  payments  was  made."  Aa 
before  stated,  a  promise  to  pay  after  the  money  becomes  his  own 
absolute  property  would  raise  no  legal  obligation  against  him ;  and 
if  made  to  apply  to  moneys  received  by  him  after  July  1, 1848,  then 
the  claim  accrued  subsequent  to  the  time  when  the  Code  took  effect, 
hence  could  not  be  reyived  or  continued  by  a  parol  promise.  But 
it  is  unnecessary  to  discuss  the  case  with  a  yiew  to  determine  just 
when  the  conyersation  occurred  to  which  Mrs.  Heist  testified,  nor 
just  how  much  came  to  the  hands  of  the  deceased  subsequent  to 
July  1,  1848. 

On  a  re-trial,  perhaps  the  case  may  be  made  clear,  on  these  points. 
It  is  sufficient  on  this  appeal,  that  the  claim  allowed  by  the  surro- 
gate was  to  a  yery  great  extent,  if  not  wholly,  barred  by  the  statute 
of  limitation.     A  reversal  of  the  decree  must  be  ordered. 

The  case  has  been  above  considered  with  reference  to  the  respond* 
ent's  claim  for  moneys  paid  to  her  deceased  husband  upon  the  land 
contracts,  which  moneys  were  received  by  him  during  and  prior  to 
the  year  1852.  The  surrogate  also  allowed  for  money  received  by 
the  deceased  ou  the  Pierson  note,  paid  in  1856.  It  is  difficult  to 
find  any  ground  to  support  such  allowance.  The  note  belonged  to 
the  respondent  at  the  time  of  her  marriage,  after  which  it  came  to 
the  possession  of  her  husband,  who,  in  1856,  received  payment  of 
it  and  delivered  it  up  to  the  maker.  There  is  no  evidence  that  he 
held  the  note  or  received  the  money  other  than  as  his  own  prop- 
erty. In  the  absence  of  any  agreement  with  his  wife  to  restore  or 
refund  the  money,  or  its  equivalent  to  her,  there  was  no  obligation 
resting  on  the  husband  to  do  so.  The  note  and  its  avails  belonged 
to  the  husband  in  virtue  of  his  marital  rights,  unless  his  claim 
thereto  was  expressly  waived  ;  and  there  is  no  evidence  in  the  case 
of  such  waiver.  The  promise  testified  to  by  Mrs.  Heist  was  made 
many  years  prior  to  the  payment  of  the  note  to  the  husband. 
Besides,  that  promise  had  reference  to  the  avails  of  the  three  land 
sales,  if  indeed  it  can  be  construed  to  have  application  to  any 
other  then  to  payments,  or  to  a  payment  made  by  Mr.  Hedden. 
And  if  the  money  became  the  property  of  the  husband  when  paid 
him  on  the  note,  a  promise  thereafter  made  to  restore  it  to  his  wife 
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would  be  Yoid  for  want  of  consideration  —  hence,  would  create  no 
legal  obligation  against  him.  As  the  case  stands  before  us  on  the 
eyidence,  the  money  receiyed  by  the  deceased  in  payment  of  the 
note  was  his  own.  Its  reception  by  him  did  not  make  him  debtor 
to  his  wife ;  and  in  this  yiew^  a  promise  by  him  that  he  would  pay 
her  all  he  owed  her  neither  continued  nor  created  a  liability. 

The  decree  appealed  from  must  be  reyersed,  and  the  proceedings 
must  be  remanded  to  the  surrogate's  court,  for  rehearing  and 
retrial.  The  costs  of  this  appeal  should  abide  its  final  disposition 
in  that  court. 

Ordered  accordingly 


People  ex  rel  Belleb  y.  Weight. 

EoDoue — revoeoHon  of  Ueente — ptwers  of  commisnon&rs  m  to, 

A.  board  of  excise  may,  under  the  Btatates,  when  they  become  satisfied  that 
one  holding  a  license  granted  by  them  has  yiolated  any  of  the  provisions  o'f 
the  excise  law,  revoke  the  license.  The  holder  of  a  license  has  only  a  per- 
mit and  not  a  property  or  vested  right  to  enjoy  the  license  beyond  the  time 
when  the  board  are  so  satisfied ;  and  in  the  examination  of  complaints  for 
violating  the  law  by  one  holding  a  license,  they  are  not  required  to  take  the 
formal  proceedings  required  to  reach  a  judicial  decision  affecting  property, 
et6. 

Oeetiobabi  upon  the  relation  of  James  E.  Beller  against  James 
H.  Wright  and  others,  constituting  the  board  of  commissioners  of 
excise  of  the  village  of  Delhi,  Delaware  county,  to  bring  up 
proceedings  had  in  May,  1874,  to  cancel,  vacate  and  annul  the 
license  of  the  relator,  taken  by  him  on  the  28th  of  October,  1873, 
authorizing  him  to  sell  ale  or  beer  in  pursuance  of  the  4th  section 
of  the  act  of  1869  (Laws  of  1869  chap.  856). 

The  relator  received  a  license  authorizing  him  to  sell  ale  or  beer, 
after  the  passage  of  chapter  549  of  the  Laws  of  1873,  amending 
chapter  628  of  the  Laws  of  1857.  It  appeared  by  the  return,  that 
on  the  4th  of  May,  1874,  a  complaint,  signed  by  four  residents  of 
the  said  village,  was  presented  to  the  board  of  commissioners  of 
excise,  and  filed.  The  board  immediately  issued  a  summons  requir- 
ing Beller  to  show  cause  why  his  license  should  not  be  revoked. 
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oanceled  and  annulled  in  accordance  with  section  8  of  chapter  549 
of  the  Laws  of  1873. 

The  summons  being  personally  served  on  Beller^  he,  on  the  same 
day,  appeared  before  the  board  and  objected  to  the  complaint  on 
the  ground  that  it  was  indefinite  and  uncertain,  that  it  ^'  did  not 
point  out  or  specify  with  accuracy  and  certainty  as  to  date  and 
manner  of  violation  of  the  license  to  enable  the  party  complained 
of  to  properly  and  safely  answer  the  complaint.'^  The  objection, 
after  hearing  counsel,  was  overruled  by  the  board. 

The  relator  excepted,  and  then  denied  the  complaint,  and  set  up 
his  license  issued  by  the  board  authorizing  him  to  sell  ale,  or  beer, 
and  that  he  was  protected  by  the  license.  The  license  was  then 
presented  to  the  board  by  the  relator ;  it  T^as  examined  and  read. 
By  consent  of  parties,  the  further  hearing  was  adjourned  to  May 
18th. 

Upon  the  adjourned  hearing,  after  several  objections  to  the  right 
of  the  board  to  proceed  were  heard,  and  overruled,  Alexander 
Shaw  was  examined  for  complainants,  and  Beller  objected  to  the 
board  administering  oaths  to  complainant's  witnesses.  The  objec- 
tion was  overruled,  and  the  chairman  administered  oaths  to  all 
the  witnesses* 

Several  witnesses  were  examined  and  they  stated  that  the  relator 
had  sold  strong  and  spirituous  liquors  at  his  place  of  business  on 
divers  days,  between  the  date  of  the  license  and  the  day  of  the 
complaint. 

The  relator  did  not,  upon  such  inquiry,  give  any  evidence,  or 
deny  the  evidence  and  statements  made  by  the  witnesses  inquired 
of  by  the  complainants  before  said  board.  The  board  forthwith 
determined  to  revoke,  cimcel  and  annul  said  license.  After  the 
close  of  the  arguments  of  the  respective  counsel  of  the  board,  and 
the  relator,  the' board  adjourned  to  the  19th  of  May,  and  then  re-as- 
sembled and  made  an  order  and  served  the  same  personally  upon 
the  relator,  and  demanded  his  said  license,  which  he  refused  tc 
surrender. 

Youmans  &  Niks,  for  relator. 

Samuel  Yeoman,  for  defendants. 

Hardin,  J.  The  relator  was  not  entitled  to  a  trial  by  jury. 
The  statute  under  which  he  received  his  license  expressly  author- 
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izes  and  empowers  the  board  of  excise  when  '^  they  shall  become 
satisfied  that  any  such  person  or  persons  has  or  have  yiolated  any 
of  the  provisions  of  the  act,  to  revoke,  cancel  and  annul  the 
license  of  such  persons/'  The  license  was  merely  a  permit  given 
to  the  relator,  under  which  he  was  authorized  to  sell  ale  and  beer. 
It  did  not  give  him  any  property,  or  vested  right  to  enjoy  the 
privilege  thereof  beyond  the  time  when  the  board  should  become 
satisfied  that  he  had  violated  any  of  the  provisions  of  the  acts  of 
1857,  1869,  1870,  or  1873.  The  board  had  no  power  to  inflict  a 
penalty  upon  him  for  violation  of  the  law.  They  were  simply 
authorized  to  revoke  the  permit  theretofore  given  him  in  respect  to 
ale  or  beer.  Laws  of  1873,  chap.  549,  §  4.  Wynehamer  v.  People,^ 
13  N.  Y.  378 ;  Met.  Board  of  Excise  v.  Barriey  34  id.  667. 

In  the  last-mentioned  case  Judge  Wbight  says :  ''  These  licenses 
to  sell  liquor  are  not  contracts  between  the  State  and  the  person 
licensed,  giving  the  latter  vested  rights  protected  on  general  prin- 
ciples and  by  the  constitution  of  the  United  States  against  subse- 
quent  legislation,  nor  are  they  property  in  any  legal  or  oonstitu- 
tional  sense.  *  *  *  They  form  a  portion  of  the  internal  police 
system  of  the  State."  ' 

The  board  in  issuing  licenses,  and  in  revoking  them  are  clothed 
with  powers  to  be  exercised  in  their  discretion. 

In  Ex  parte  Persons,  1  Hill,  655,  it  was  held  that  their  discretion 
was  full  and  ample,  ''  and  one  the  court  will  in  no  case  attempt  to 
controL** 

In  People  v.  Norton,  7  Barb.  477,  Willabd,  J.,  says:  '' Justices 
in  granting  or  refusing  licenses  under  the  excise  law  do  not  act 
solely  as  judicial  ofllcers,  they  have  indeed  a  discretion  to  exercise 
which  this  court  will  not  control  by  mandamus." 

In  People  v.  Jones,  54  Barb.  315,  ALLSiir,  J.,  says:  ''The  com- 
missioners cannot  be  coerced  in  the  exercise  of  their  discretion  by 
mandamus  or  otherwise,  and  for  a  mere  mistake  are  not  liable 
either  civilly  or  criminally." 

The  relator  objected  to  the  power  of  the  board  to  administer 
oaths  to  the  witnesses  produced ;  the  objection  was  overruled^ 
and  the  relator  excepted.  But  he  did  not  himself  ask  to  have  any 
witness  examined  either  with  or  without  oaths  in  his  behalf.  The 
statements  made  by  the  complainant,  and  by  the  witnesses  pro- 
duced before  the  board,  were  to  the  effect  that  the  relator  had 
violated  the  provisions  of  the  law  under  which  the  license  was 
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issued^  and  the  board  upon  that  became  satisfied  that  the  relator 
had  violated  the  provisions  of  the  act,  and  therefore  revoked  their 
license  to  him.  If  it  be  conceded  that  the  board  had  no  power  to 
administer  oaths,  still  this  information  was  before  them,  and  satis- 
fied them  that  the  relator  had  violated  the  law,  and  it,  therefore, 
became  their  duty  to  revoke  his  license.  The  counsel  for  the  relator 
referred  us  to  Buren  v,  Westervelt,  12  Wend.  195,  where  proceedings 
in  replevin  were  set  aside  because  the  coroner  had  no  power  to  take 
an  affidavit.  There  the  statute  forbade  the  issuing  of  a  writ  without 
an  affidavit,  and  Justice  Sutherland  very  properly  remarked, 
'^the  compliance  with  the  statute  is  in  the  nature  of  a  condition 
precedent."  The  statute  now  under  consideration  simply  permits 
"upon  an  inquiry  the  said  board,  or  the  party  complained  of,"  to 
summon  witnesses  and  have  them  examined  under  oath  ;  confessedly 
it  was  competent  for  the  relator  to  waive  as  he  did  his  right  to 
have  witnesses  examined,  as  it  is  well  settled  that  a  party  may  waive 
a  statutory  provision  made  for  his  benefit.  The  board  being  satis- 
fied to  exercise  their  discretion  in  respect  to  revoking  licenses,  that 
a  violation  of  the  law  had  taken  place,  were  not  required  to  take  the 
formal  proceedings  and  fuU  evidence,  which  might  be  proper  and 
necessary  to  reach  a  judicial  conclusion,  which  should  work  a 
deprivation  of  proper^,  ox  produce  an  interference  with  life  or 
liberty. 

They  were  simply  to  become  satisfied  in  their  judgments,  and 
tnen  their  right  as  well  as  duty  to  revoke  the  permit  which  had 
been  given  the  relator  was  clear.  They  were  simply  recalling  the 
permit  which  the  relator  had  obtained  and  held  from  the  board, 
and  which  he  accepted  upon  the  condition  that  t^e  board  might  in 
their  discretion  revoke,  as  before  seen  by  the  authorities  cited.  The 
giving  of  such  a  license  depended  upon  the  discretion  of  the  board; 
so  too  the  revocation  was  authorized  the  moment  they  became  satis- 
fied that  the  relator  had  been  a  violator  of  the  law  under  which  he 
took  the  permit.  We  also  think  the  power  to  administer  oaths  may 
be  fairly  implied  from  the  section  authorizing  them  to  examine 
witnesses  under  oath. 

The  proceedings  must  be  affirmed,  with  costs. 

Ordered  accordingly. 

Vol.  V,  N.  Y.  Rep.  — 66 
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Casts — in  case  in  county  eaurt  certified  to  Supreme  Court. 

From  a  Judgment  against  liim,  in  a  justioe's  ooart,  defendant  appealed  for 
retrial  to  the  ooontj  court  bat  on  acooant  of  diaqnalifieation  of  the  county 
Judge,  the  caae  was  ceitified  to  the  Supreme  Court  and  there  tried,  and  a 
nonsuit  directed.  Upon  motion  of  plaintiff  at  special  term,  a  new  trial  was 
ordered,  which  order  upon  appeal  bj  defendant  to  the  general  term  was 
reversed  with  costs  Held,  that  the  defendant,  upon  the  motion  for  a  new 
trial,  and  the  appeal  therefrom,  was  limited  to  such  costs  as  he  would  have 
been  entitled  to  had  the  motion  for  a  {lew  trial  been  heard  and  disposed  of 
by  the  county  court. 

Appeax  by  defendant  from  an  order  at  the  special  term  denying 
a  motion  for  a  retaxation  of  costs. 

The  action  was  brought  by  Mary  McLaaghlin  against  Nicholas 
Smith  and  another,  to  recoyer  for  the  conversion  of  a  cider  press. 
The  action  originated  in  a  justice's  court,  where  the  plaintiff 
demanded  and  recovered  judgment  for  $100  damages  besides  costs. 
The  defendants  appealed  to  the  county  court,  but  not  on  questions 
of  law  only  \  therefore  the  action  was  in  that  court  for  a  retriaL 
Thereupon,  the  county  judge,  being  disqualified,  certified  the  case 
to  the  Supreme  Court,  pursuant  to  subdiyision  13  of  section  30  of 
the  Code  of  Procedure. 

The  action  was  tried  at  the  circuity  where  the  plaintiff  was  non- 
suited, and  judgment  of  dismissal  of  the  complainfc  with  costs  against 
the  plaintiff  was  entered.  Thereupon  the  plaintiff  made  a  case  with 
exceptions,  and  moved  thereon  before  Mr.  Justice  Potter,  at  special 
term,  for  a  new  trial,  which  motion  was  granted;  the  nonsuit  was  set 
ftside,  and  a  new  trial  was  ordered,  with  costs  to  abide  the  event 
From  this  order  the  defendants  appealed  to  the  general  term  of  this 
court,  which  reversed  the  order  made  at  special  term,  with  costs. 
The  defendants  then  made  out  and  presented  a  bill  of  costs  for 
adjustment,  claiming  costs  the  same  as  if  the  case  had  originated  in 
this  court,  but  the  county  clerk  allowed  only  such  costs  as  the  party 
would  have  been  entitled  to,  in  case  the  motion  for  a  new  trial  on 
the  case  and  exceptions  had  been  made  in  and  decided  by  the 
county  court.  On  a  motion  at  special  term,  in  the  nature  of  an 
appeal,  the  action  of  the  clerk  in  refusing  to  adjust  the  costs  as 
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claimed  by  the  defendants,  was  sustained  and  tke  motion  for 
re-adjustment  was  denied.  The  case  is  now  before  the  conrt  at 
general  term  on  appeal  from  this  order. 

J.  M.  Carroll,  for  appellant. 

John  Stewart,  for  respondent. 

BocKES,  J.  The  proceedings  taken  in  this  court,  down  to  the 
appeal  from  the  order  setting  aside  the  nonsuit  and  granting  a  new 
trial,  were  such  as  might  have  been  taken  in  the  county  court  in 
case  the  county  judge  had  not  certified  the  action  to  this  court. 

A  motion  for  a  new  trial  on  a  case  and  exceptions  may  be  made 
in  the  county  court  (Oode,  §  30,  subd.  13;  §  366,  subd.  5  and  6);  and 
it  may  be  made  before  or  after  judgment  has  been  entered  (§  366, 
subd.  6).  The  costs  allowed  on  a  motion  for  a  new  trial  in  the  county 
court  on  a  case  and  exceptions  are  specified  in  section  371,  and  are 
comprised  in  one  item  of  $10  for  the  argument  of  the  motion.  Had 
this  action  remained  in  the  county  court,  and  the  motion  for  a  new 
trial  been  made  in  that  court,  it  is  quite  obvious  that  the  only  allow- 
ance for  costs  of  the  motion  to  the  prevailing  party  would  have  been 
the  item  of  $10  allowed  by  section  371  for  the  argument,  unless, 
indeed,  in  and  by  the  order  itself  ordinary  motion  costs  had  been 
expressly  awarded.  Let  us  pause  here  and  inquire  whether  any  other 
costs  could  be  allowed  to  the  prevailing  parties,  in  case  the  motion 
had  been  made  in  this  court  by  reason  of  the  action  being  certified 
here  by  the  county  judge  pursuant  to  section  30.  This  inquiry  has 
been  answered  by  several  decisions.  Taylor  v.  Seeley,  4  How.  314; 
Sheldm  v.  AUro,  8  id.  305;  (yCallaghan  v.  Carroll,  16  id.  327;  Davis 
V.  Stone,  id.  638,  541;  Eumiston  v.  BaUard,  40  id.  40,  43.  These 
cases  hold  that,  notwithstanding  the  proceedings  and  decision  are 
in  the  Supreme  Oourt  under  the  certificate  of  incapacity  of  the 
county  judge  to  act,  yet  costs  must  be  allowed  and  taxed  at  the 
same  rate  as  if  the  case  had  been  disposed  of  in  the  county  court. 
In  Eumiston  v.  Ballard,  40  How.  43,  it  is  said,  per  Pqtteb,  J.,  that 
in  certifying  an  action  in  the  county  court  tc  the  Supreme  Court 
for  the  reason  that  the  county  judge  is  incapable  of  trying  it,  though 
for  the  purpose  of  trial  the  jurisdiction  is  vest&d  in  the  Supreme 
Court,  yet  the  judge  at  thQ  circuit  is  but  the  substitute  for  the 
county  judge,  and  the  proceedings  therein  are  to  be  the  same  as 
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might  have  been  had  in  the  county  court  if  Buch  cause  had  remained 
therein.  We  are  bound  to  respect  these  decisions  which  '  aye  been 
acquiesced  in  and  accepted  as  sound  erer  since  the  Code  was  adopted. 
Therefore,  down  to  the  time  when  the  order  granting  a  new  trial 
was  made  by  Justice  Potteb,  the  case  for  aU  purposes  as  to  the 
allowance  of  costs  was  to  be  considered  the  same  as  if  it  had  re- 
mained in  the  county  court,  and  the  order  on  the  motion  for  a  new 
trial  had  been  made  in  that  court. 

Our  attention  is  called  by  the  appellant's  counsel  to  the  clause  in 
section  371,  which  declares  that  the  fees  and  costs  specified  therein,, 
and  no  other,  shall  be  allowed  on  appeal  to  the  party  entitled  to 
costs  as  therein  provided,  "when  the  new  trial  is  in  the  county 
court; "  and  it  is  urged  that  it  follows,  by  implication  at  least,  that 
when  the  trial  is  not  in  the  county  court,  but  ia  in  the  Supreme 
Court,  costs  of  the  latter  court  should  be  allowed.  But  according 
to  the  decisions  above  cited  the  appeal  must  be  recognized  as  an 
appeal  to  the  county  court,  and  that  the  cause  is  tried  in  the 
Supreme  Court  on  the  appeal  to  the  county  court,  by  yirtne  of  the 
certificate  of  the  county  judge.  So  it  is  held  that  the  case  is  to  be 
treated  in  all  the  proceedings  as  if  the  cause  had  remained  in  the 
county  court.  It  must  be  remembered  too,  that  when  the  clause 
referred  to  was  incorporated  into  section  371,  provision  was  made 
for  the  allowance  of  costs  when  new  trials  could  be  had  on  appeals 
in  the  county  court;  and  this  doubtless  led  to  the  employment  of 
those  words.  It  was  no  more  than  saying  that  the  following  costs, 
and  no  other,  shall  be  allowed  to  the  party  entitled  thereto,  when 
a  new  trial  is  had  pursuant  to  the  authority  there  given.  Especially 
should  this  construction  be  given  in  consideration  of  the  fact  that 
it  wafl  then  the  settled  rule  that  all  proceedings  in  the  Supreme 
Court,  when  certified  there  by  the  county  judge,  were  to  be  regarded 
as  if  had  in  the  county  court,  in  so  far  as  the  allowance  of  costs  was 
concerned.  Had  it  been  intended  by  the  legislature  to  limit  or  qual- 
ify this  well-settled  rule,  such  intention  would  have  been  definitely 
expressed  and  not  left  to  inference. 

The  next  question  that  arises  relates  to  the  costs  of  tbe  appeal  to 
the  general  term,  from  the  order  granting  a  new  trial. 

On  the  hearing  of  this  appeal,  the  order  granjked  at  special  term 
by  Justice  Pottbe  was  "  reversed,  with  costs."  The  question  now 
is  what  costs  was  the  appellant  entitled  to  under  this  order  of 
reversal  ?    According  to  the  decisions  in  the  oases  above  cited  the 
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order  made  by  Mr.  Justice  Potter  must  be  considered  tbe  same  as 
if  made  by  the  county  court.  The  special  term  was  merely  substi- 
tuted for  the  county  court  in  hearing  and  deciding  the  motion.  As 
was  said  by  Mr.  Justice  Potter,  the  judge  at  the  circuit  (special 
term)  is  but  the  substitute  for  the  county  judge.  It  follows  that 
the  appeal  must  be  considered  the  same  as  an  appeal  from  an  order 
of  the  county  court;  and  if  it  is  to  be  so  regarded  it  must  be  con- 
sidered as  a  motion  in  so  far  as  the  question  of  costs  is  concerned. 
This  is  settled  in  Woodbury  v.  Morton,  44  How.  66,  and  in  Crosby 
Y.  Brown,  id.  149.  In  these  cases  it  was  decided  that  on  such  appeal 
the  successful  party  could  not  hare  costs  as  allowed  by  subdiyision 
6  of  sectidn  307  of  the  Oode,  because  the  ease  was  expressly 
excepted  therefrom;  and  in  Crosby  v.  Brown,  supra,  the  court  held 
that  no  costs  of  appeal  could  be  allowed,  inasmuch  as  none  were 
awarded  by  the  order. 

In  the  case  at  bar  it  seems  that  the  clerk  allowed  to  the  appellant 
no  costs  of  motion,  and  110  costs  on  the  appeal.  Those  allowances 
were  not  authorized  by  the  orders,  still  no  objection  was  made 
thereto,  and  the  error  or  mistake  is  not  before  the  court  for  correc- 
tion. Had  the  order  of  reversal  at  general  term  been  full  and  formal, 
the  appellant  would  doubtless  have  been  entitled  to  the  amount 
allowed  him  by  the  clerk,  $20  in  all. 

The  order  of  reversal  did  not,  as  entered,  dispose  of  the  motion 
below.  It  should  have  been  allowed  and  entered  as  follows:  '^  Order 
appealed  from  reversed,  with  110  costs  of  appeal;  and  motion  for 
new  trial  on  case  and  exceptions  denied,  with  costs.''  Under  such 
denial,  ^^with  costs,^^  910  for  argument  of  motion,  given  by  section 
371,  would  have  been  allowable.  But  the^e  are  formal  matters  of  no 
moment  here. 

Th^  question  submitted  to  us  is,  whether  the  appellant  on  the 
appeal  now  before  the  court  may  have  costs  on  the  motion  for  a  new 
trial,  and  on  the  appeal  from  the  order,  granted  on  that  motion, 
the  same  as  if  those  proceedings  had  been  taken  in  a  cause  origi- 
nating in  the  Supreme  Court.  We  are  of  the  opinion  that  he  can- 
not; but  must  be  limited  to  such  costs  as  he  would  have  been 
entitled  to  had  the  motion  for  a  new  trial  been  heard  and  disposed 
of  by  the  county  court. 

The  order  appealed  from  must  be  affirmed,  with  $10  costs. 

Order  affirmed. 
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Pboplb  ex  rel  Murphy  v.  Lookwood. 

Landlord  and  tenant — tenant  may  not  await  hmetlf  of  reeitaU  to  drfeat  title  qf 

landlord — Beidence — admienone. 

In  vamnuLry  pxooeedings  to  lemove  a  tenant  where  the  tenancy  was  denied, 
Md,  that  if  the  defendant  entered  into  poflseBflion  under  the  plaintiff  she 
could  not  avail  herself  of  recitals  in  plaintiff's  deed  to  defeat  plaintiff's 
title.  But  in  support  of  a  denial,  that  she  had  so  entered,  she  might  invoke 
the  aid  of  such  recitals,  and  fortify  her  denial  by  other  material  evidence. 

The  fact  that  a  letter  written  by  plaintiff  to  his  agent  was  read  by  the  agent 
in  defendant's  presence,  and  she  made  no  remark,  held,  not  to  render  the 
letter  admissible  in  evidence. 

Gebtiobabi  to  reyiew  proceedings  had  before  the  respondent  S.  G. 
Lockwood  for  the  summary  removal  of  a  tenant  under  the  statute. 
The  writ  was  issued  upon  the  relationof  Polly  Murphy,  who  had  been 
removed  from  premises  occupied  by  her,  as  it  was  alleged,  as  th« 
tenant  of  Timothy  Murphy.  The  facts  sufficiently  appear  in  the 
opinion. 

George  Adee,  for  relator. 

OUason  &  Murray y  for  respondent. 

Lakdon,  J.  This  is  a  statutory  writ  of  certiorari  to  review 
summary  proceedings  had  before  a  justice  of  the  peace  to  remove 
the  relator,  an  alleged  tenant  of  one  Timothy  Murphy,  the  plaintiff 
below.  This  statutory  writ  brings  up  for  review  any  question  of 
law  arising  either  in  the  proceedings  or  upon  the  trial,  and  enough 
of  the  evidence  to  enable  this  court  to  determine  whether  the  rela- 
tion of  landlord  and  tenant  existed  between  the  parties.  People  y. 
Hamilton^  39  N.  T.  107.  These  summary  proceedings  can  only  be 
had  where  the  conventional  relation*6f  landlord  and  tenant  by  agree- 
ment exists  between  the  parties.  Benjamm  v.  Benjamin,  5  N.  Y. 
383;  People  v.  Simpson,  28  id.  55. 

In  this  case  the  relator,  by  her  answer  before  the  justice,  denied 
that  she  was  the  tenant  of  the  plaintiff,  and  alleged  that  she  was 
the  owner  of  the  premises.  The  main  question  litigated  before  the 
justice  was  whether  such  a  relation  existed.  Timothy  Murphy 
resides  in  California,  and  has  since  1854.     His  agent,  David  Taylor, 
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testified  that  in  1859,  the  relator  moyed  into  the  house.  ''She 
came  to  my  house  and  asked  me  to  let  her  come  back  into  the  house 
she  now  occupies,  I  told  her  I  did  not  know  as  I  had  any  right  to 
let  her  in,  as  I  had  had  trouble  with  her  to  get  her  out  before. 
*  *  I  told  her  if  she  would  leave  at  any  time  I  wanted  her  to, 
without  any  trouble,  I  would  let  her  in  until  I  heard  from  Timothy 
Murphy.  She  said  she  would;  she  went  in;  and  I  wrote  to 
Timothy  Murphy,  and  got  an  answer  which  I  communicated  to 
her.*'  The  answer  was,*  "you  can  let  Polly  stay  on  the  place  till  I 
come  back  if  you  are  a  mind  to."  Timothy  has  not  come  back  yet. 
The  relator  denied  that  she  went  into  possession  of  the  premises 
under  the  circumstances  aboye  detailed,  but  claimed  that  she  did 
so  in  the  right  of  her  children  as  the  heirs  of  Charles  Murphy,  her 
deceased  husband. 

Tbe  plaintiff  below,  for  the  purpose  of  showing  title  in  himself, 
gaye  in  eyidence  a  deed  from  Abram  Becker  to  himself  of  the 
premises  in  question  of  a  date  prior  to  the  alleged  hiring.  This 
deed  recited  that  Charles  Murphy  was  in  possession  under  a  con- 
tract of  purchase,  and  that  the  premises  were  conyeyed  to  the 
defendant  subject  to  that  contract.  Now,  if  the  contract  testified 
to  by  Dayid  Taylor  should  be  accepted  as  the  absolute  truth,  the 
relator  could  not  ayail  herself  of  the  recitals  in  the  deed.  Haying 
entered  into  possession  under  the  plaintiff,  she  must  first  surrender 
ty^at  possession  before  she  can  dispute  his  title.  Jackson  y.  Spear, 
7  Wend.  401;  Kemda  y.  Gardner,  3  Barb.  589;  Hill  y.  HiU,  4  id. 
419.  But  in  support  of  her  denial  that  she  had  entered  into  pos- 
session in  the  manner  claimed,  she  had  the  right  to  inyoke  the  aid 
of  the  recitals  in  the  deed,  and  to  fortify  her  denial  by  any  other 
material  eyidence.  She  offered  to  proye  that  the  plaintiff  gaye  her 
the  premises  in  consideration  of  seryices  rendered  by  her  for  him  in 
bringing  up  his  children.  This  eyidence  tended  to  show  that  her 
possession  was  not  of  the  character  alleged  by  the  plaintiff's  agent. 
She  had  the  right  to  acquire  any  outstanding  title  in  support  of 
her  own,  and  eyen  if  she  had  made  the  agreement  sworn  to  by  the 
agent,  she  had  the  right  subsequently  to  make  and  substitute 
another  agreement  with  the  plaintiff  for  it.  We  think  the  justice 
erred  in  excluding  the  eyidence. 

The  justice  also  erred  in  receiving  in  eyidence  against  the  relator's 
objection,  a  letter  written  by  the  plaintiff  to  his  agent  shortiy 
before  this  proceeding  was  commenced.    This  letter  was  simply  the 
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plaintiff's  declaration  in  his  own  favor.  The  fact  that  the  agent  of 
the  plaintiff  read  it  to  the  relator  to  whom  it  was  not  ad^essed^ 
made  it  none  the  less  so.  The  relator  made  no  remark  when  the 
letter  was  read  to  her^  nor  was  she  called  npon  to  make  any. 

The  judgment  of  the  justice  should  be  reversed,  but  as  it  is  not 
clear  to  us  that  the  relator  is  entitled  to  the  possession  of  the 
premises,  restitution  is. not  awarded  nor  costs  given,  but  the  relator 
is  left  to  her  action  under  the  statute,  or  such  other  remedy  as  she 
may  be  advised  to  pursue. 

Ordered  accordingly. 


Mack  y.  Maoe. 
Qift — inter  ojqm — what  camtUvtes — by  TUuband  to  w^fe — ddioeryn 

When  one  who  had  children  by  a  former  marriage,  married  hiB  second  wife,  he 
divided  nearly  all  his  property  between  his  children.  He  some  years  after 
announced  his  intention  to  g^ve  his  wife  and  his  child  by  her  what  he  had 
acquired  Bubeequent  to  the  second  marriage.  Seyen  yearn  before  his  death  he 
handed  certain  notes  and  mortgages  to  his  wife  saying, "  there  take  them  and 
take  care  of  them,  they  are  for  you  and  Libby  "  (the  child).  She  took  them 
and  put  them  away,  and  after  that  retained  control  of  them,  though  the  inter- 
est on  the  securities  was  sometimes  paid  to  the  husband.  After  the  gift  the 
husband  frequently  told  his  neighbors  that  he  had  given  his  property  to  his 
wife  and  daughter.    HM,  sufficient  to  estabUsh  a  gift  inter  vvooi. 

Equity  has  always  sustained  gifts  by  husband  to  wife  when  the  claims  of 
creditors  did  not  intervene,  and  the  rule  of  the  common  law,  holding  aueh 
gifts  invalid,  no  longer  prevails  in  this  State. 

An  objection  that  a  judgment,  and  mortgages  included  in  the  g^ft,  were  not 
assigned  in  writing,  held^  not  well  taken. 

Appeal  by  Erastus  Mack,  heir  at  law  of,  and  legatee  under  the 
last  will  and  testament  of  Jesse  Mack,  deceased,  from  a  decree  of 
the  surrogate  of  Sullivan  county. 

The  respondent,  Sarah  Mack,  is  the  widow  of  Jesse  Mack,  and  the 
executrix  of  his  last  will  and  testament.  As  such  executrix  she 
filed  an  inventory  with  the  surrogate  of  Sullivan  county,  in  which 
the  assets  of  the  estate  were  set  down  at  the  sum  of  1153.37.  The 
appellant  is  an  heir  at  law  of  the  testator,  and  a  legatee  under  his 
will.    Upon  proceedings  instituted  by  the  appellant  before  the  sur- 
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rogate  to  compel  the  executrix  to  file  a  stipplemental  myentory,  he 
gave  proof  tending  to  show  that,  in  addition  to  the  assestB  invento- 
ried, the  testator,  at  the  time  of  his  death,  was  the  owner  of  notes, 
bonds  and  mortgages  of  the  valae  of  abont  $4,000,  and  he  asked 
that  these  be  added  to  the  inTen,torj.  The  respondent  admitted 
her  possession  of  these  securities,  but  claimed  that  the  testator  gave 
them  to  her  and  her  daughter  in  his  life-time.  The  aarrogate,  upon 
the  evidence,  held  the  gift  established,  and  dismissed  the  proceed- 
ings.    Other  facts  are  stated  in  the  opinion. 

A.  C.  Mven,  for  appellant 

Arthur  0.  Butts,  for  respondent. 

Landon',  J.  Upon  the  argument  we  were  inclined  to  think  that 
this  was  another  scheme  to  hold  a  portion  of  a  dead  man's  estate, 
based  upon  the  fact  that  the  dead  cannot  deny  what  the  living 
assert  But  a  careful  examination  of  the  evidence  leads  to  the 
conviction  that  the  alleged  gift  is  clearly  proved  and  ought  to  be 
sustained.  In  1845,  the  testator,  then  of  the  age  of  flfty-eeven,  a 
widower  and  the  father  of  seven  children,  married  the  respondent, 
then  of  the  age  of  twenty-three.  He  was  at  that  time  the  owner 
of  considerable  real  estate,  and  he  divided  nearly  all  of  it,  share  and 
share  alike,  between  his  seven  children,  and  began  anew  with  his 
new  wife.  By  dint  of  the  industry  and  economy  of  both  a  modest 
competency  i^r  the  lapse  of  twenty  years  was  again  acquired.  A 
daughter,  Elizabeth,  was  bom  of  the  second  marriage.  The  evi- 
dence clearly  shows  that  before  making  the  alleged  gift  the  testator 
had  frequently  declared  that  he  intended  his  wife  and  daughter 
Elizabeth  should  have  what  he  had  acquired  since  his  second 
marriage.  In  1865,  seven  years  before  his  death,  he  took  the  notes 
and  mortgages  in  question,  handed  them  to  his  wife  and  said, 
'Hhere  take  them,  and  take  care  of  them,  they  are  for  you  and 
Libby."  His  wife  then  took  them  and  put  them  away.  After 
that  she  retained  control  of  them,  although  the  interest  upon  the 
securities  was  sometimes  paid  to  her,  and  sometimes  to  the  testator. 
Finally  by  her  direction  they  were  placed  by  her  daughter  in  the 
hands  of  a  neighbor  for  safe-keeping,  and  they  remained  in  his 
custody  until  the  testator's  death.  *  After  the  alleged  gift  the  tes- 
tator frequently  said  to  his  .friends  and  neighbors,  that  he  had 

Vol.  V,  N.  Y.  Rep.  — 67 


630  THIRD  DEPABTMENT, 

Hack  y.  Hack. 

given  all  his  property  to  his  wife  and  daughter,  that  his  children 
by  his  first  wife  were  well  enough  off,  that  his  wife  and  daughter 
had  helped  him  make  what  he  had,  and  he  had  given  it  to  them. 

]Iis  will  was  made  twenty-two  years  before  his  death.  We  think 
the  delivery  of  the  property  in  question  was  clearly  proved,  and  the 
intention  to  make  a  gift  of  it,  by  that  delivery,  also  proved.  These 
facta  within  the  authorities  constitute  a  valid  gift  inter  ifivos. 
WesUrh  v.  DewU,  36  N.  Y.  340;  Doty  v.  WiUamy  47  id.  583;  Var^ 
Deusm  v.  Rowley y  8  id.  358;  BedeU  v.  OarUy  33  id.  581:  AUm  v. 
Cowauy  23  id.  502. 

It  is  objected  that  the  husband  cannot  make  a  gift,  valid  in  law, 
to  his  wife.  Equity  has  always  sustained  such  gifts,  when  the 
claims  of  creditors  were  not  affected,  and  when  the  gifts  were 
clearly  proved.  Neufville  v.  Tho7n8on,  3  Edw.  Oh.  92  ;  Story's  Eq. 
Juri's.^  §  1375;  Schuttleworth  v.  Wmtery  55  N.  Y.  624;  ffunt  v.  John- 
son, 44  id.  27;  Bdbcoch  v.  EcJcl&r,  24  id.  623;  PhiUips  v.  Wooster, 
36  id.  412;  Iteed  v.  Seed,  52  id.  651;  Curtis  v.  Fox,  47  id,  299. 
The  reason  why  such  gifts  have  been  held  invalid  in  law  seems  to 
have  been  derived  from  the  common-law  idea  that  the  husband  and 
vnf e  are  one,  and  that  her  personal  property  becomes  his  by  virtue 
of  the  marriage  relation.  So  far  as  property  is  concerned  this  rule 
no  longer  prevails  in  this  State.  The  wife  now  holds  her  separate 
estate,  and  the  unity  of  the  husband  and  wife  does  not  in  law 
create  a  union  of  her  property  with  his.  The  maxim  rations  cess- 
ants,  lex  csssat,  doubtless  applies.  A  man  usually  bestows  his 
bounty  where  he  places  his  affections,  and  public  policy  does  not 
require  that  the  right  to  do  so  should  be  abridged,  ^ere  is  no 
good  reason  why  the  law  should  permit  a  gift  to  a  stranger,  and 
deny  it  to  a  wife.  It  is  now  undoubtedly  the  law  of  our  State  that 
a  husband  may  make  a  valid  gift  to  his  wife,  the  claims  of  creditors 
not  intervening. 

The  objection  that  the  judgment  and  mortgages  were  not 
assigned  in  writing,  we  think  not  well  taken.  .Allertony.  Lang. 
10  Bosw.  362;  Bedell  v.  Oarll,  33  N.  Y.  581;  Westerlo  v.  Be  Witt, 
36  id«  340. 

The  order  of  the  surrogate  should  be  affirmed,  with  costs. 

Order  affirmed. 
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Todd  v.  Todd. 

ISrial — pracHoe  an — Highwa/y% — eammianon&r  ofeafiiat  ddegaU  official  pow- 

eri—  Bttpppd'-recUaii. 

Whan  defendant,  at  the  cloee  of  the  whole  evidence,  makes  an  onaTailing 
motion  for  a  nonenit,  which  ia  followed  bj  a  direction  from  the  court  to  find 
a  verdict  for  the  plaintlif,  and  no  reqnest  ia  made  by  the  defendant  to  submit 
any  question  of  fact  to  the  iury^the  defendant  shall  be  held  to  have  admitted 
that  questions  of  law  only  were  involved  If  the  defendant  does  not  move 
for  a  nonsuit  or  verdict,  and  Judgment  is  directed  for  the  plaintiff,  the  rule  is 
otherwise. 

Where  a  commissioner  of  highways  who,  with  another  commissioner,  had 
taken  part  in  proceedings  to  lay  out  a  highway,  left  before  the  survey  was 
completed  and  told  the  other  commissioner  to  sign  his  name  to  the  order 
laying  out  the  highway  and  any  other  neoeeaary  papen).  Held,  that  an  order 
signed  only  by  the  other  commissioner  and  with  the  namt;  of  the  first  men 
tioned  one  affixed  by  the  other,  in  accordance  with  the  direction,  was  void 
The  commissioner  could  not  so  delegate  his  powers  to  his  associate. 

In  an  action  for  trespass  defendant  alleged  that  the  lands  upon  which  the  tres- 
pass was  committed  were  included  in  a  highway  which  had  been  laid  out. 
HM,  that  plaintiff  was  not  estopped  from  denying  that  the  highway  had 
been  laid  out  by  a  recital,  that  it  had  been  so  laid  out  in  a  release  of  damages 
signed  by  plaintiff  and  other  land  owners. 

MonoK  by  defendant  for  a  new  trial  after  a  verdict  directed  by 
the  court  in  favor  of  plaintiff  for  nominal  damages. 

The  action  was  one  of  trespass  brought  by  Benajah  Todd  against 
Dyer  Todd  to  recover  damages  for  breaking  and  entering  the  premi- 
ses of  plain  biff,  and  doing  damage  thereon.  The  answer  was  a  justi- 
fication on  the  ground  that  the  premises  in  question  were  included 
within  the  limits  of  a  highway  which  had  been  duly  laid  out,  opened 
and  worked  by  the  commissioners  of  highways  of  the  town  wherein 
they  were  situated;  also,  a  general  denial  and  license.  The  acts  of 
trespass  complained  of  consisted  in  taking  down  plaintiff 's  fence 
and  passing  over  his  land.  Such  other  facts  as  are  material  fully 
appear  in  the  opinion. 

A.  Schoonmak&r,  Jr.,  for. plaintiff. 

Wnu  Lounsbery,  for  defendant,  upon  the  question  of  the  lay- 
ing out  of  the  highway  cited  Letois  v.  IngersoU,  1  Eeyes,  347;  Com" 
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merdal  Bank  of  Lake  Erie  v.  Norton,  1  Hill,  501,  505;  1  R.  S.  514, 
§  63;  Reno  v.  Pinder,  20  N.  Y.  298;  Thomas  v.  Clapp,  20  Barb. 
167;  Peoples,  GoUins,  7  Johns.  549;  CorhmissionersofBushmcky, 
Meserole,  10  Wend.  122;  Stewart  v.  WaUis,  30  Barb.  344;  Tucker 
V.  Rankin,  15  id.  471. 

Liiis^DOir,  J.  The  defendant  attempted  to  show  that  the  locus 
in  qiM  was  a  public  highway.  If  so  his  acts  constituting  the  alleged 
trespass  were  lawfully  done  ;  otherwise  not.  He  claimed  that  the 
commissioners  of  highways  had  the  previous  year  duly  laid  out, 
pursuant  to  statute  (1  S.  S.  514,  g  63)^  a  public  highway  through 
the  lands  of  the  plaintiff,  embracing  the  locus  in  quo.  At  the  close 
of  the  testimony  the  defendant  moved  for  a  nonsuit,  which  was 
denied.  The  court  then  directed  a  verdict  for  the  plaintiff.  Excep- 
tions fco  the  ruling  of  the  court  were  taken  by  the  defendant,  but 
no  request  was  made  to  submit  any  question  of  fact  to  the  jury. 

The  authorities  are  to  the  effect  that  when  the  defendant,  at  the 
close  of  the  whole  evidence,  makes  an  unavailing  motion  for  a  non- 
suit, which  is  followed  by  a  direction  from  the  court  to  find  a  ver- 
dict for  the  plaintiff,  and  no  request  is  made  by  the  defendant  to 
submit  any  question  of  fact  to  the  jury,  the  defendant  shall  be 
held  to  have  admitted  that  questions  of  law  only  were  involved. 
Barnes  v.  Perine,  12  N.  Y.  18  ;  Winchell  v.  fficks,  18  id.  558; 
(yNeiU  V.  James,  43  id.  85.  If  the  defendant  does  not  move  for 
a  nonsuit  or  verdict,  and  judgment  is  directed  for  the  plaintiff,  the 
rule  is  otherwise.  Stone  v.  Flower,  47  N.  Y.  566 ;  FrecHng  v. 
Rolland,  53  id.  422,  424.  It  follows,  therefore,  that  if  the 
facts  proved  will  admit  of  a  finding,  sustaining  the  direction  made 
by  the  courts  the  defendant  is  concluded  by  it  This  view  would 
be  fatal  to  the  defendant's  case,  for  the  evidence  would  undoubtedly 
support  a  finding  that  no  order  in  the  form  prescribed  by  the  statute 
was  made. 

But  stating  the  case  in  the  strongest  possible  aspect  for  the 
defendant,  and  we  have  these  facts:  Upon  a  written  application  of 
the  plaintiff  to  lay  out  a  public  highway  through  his  own  and  lands 
of  others,  the  three  commissioners  of  highways  of  the  town  of 
Hardenbergh  duly  met  to  consider  the  application.  They  deter- 
mined to  lay  out  the  highway  and  orally  expressed  that  determi- 
nation. They  employed  a  surveyor,  who  proceeded  to  make  a  survey 
of  the  proposed  road,  and  two  of  the  commissioners  were  present 
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during  the  first  day  of  the  survey.  The  survey  occupied  two  days. 
At  the  close  of  the  first  day^  Todd,  one  of  the  commissioners,  told 
Commissioner  Scudder  to  sign  his  name  to  the  order  laying  out 
the  road)  and  to  any  other  necessary  papers.  Oommissioner  Todd 
then  left,  and  did  not  return.  The  survey  was  completed  the  fol- 
lowing day.  An  order  was  drawn  referring  to  the  survey,  and  pur- 
porting to  lay  out  the  highway  therein  described.  Oommissioner 
Scudder  signed  his  own  name  to  tiie  order,  and,  in  pursuance  of 
the  direction  given  by  Commissioner  Todd,  signed  his  name  also. 
The  third  commissioner  never  signed  tiie  order,  and  was  not  present 
when  it  was  signed  by  Commissioner  Scudder.  The  order  was  never 
recorded,  and  was  probably  lost  by  the  commissioner  who  signed  it. 
The  ^plication  and  survey  were  recorded  with  the  town  clerk. 

The  learned  .^udge  at  circuit  held  the  order  void,  and  that  the 
absent  commissioner  could  not  delegate  his  official  duty  and  power 
to  his  associate.  We  think  he  was  right.  The  absent  commissioner 
could  not  act  by  proxy.  The  statute  (1  B.  S.  514,  §  63)  says,  if  the 
commissioners  ''shall  determine  to  lay  out  such  highway,  they 
shall  make  out  and  subscribe  a  certificate  of  such  determination." 
Twor  could  perform  this  duty,  the  whole  having  been  notified  to 
attend.  IKS.  595,  §  125.  It  was  personal  trust  involving  judg- 
ment and  discretion.  Had  the  absent  commissioner  remained 
until  the  order  was  drawn  his  name  perhaps  might  have  been  signed 
to  it  by  another,  in  his  presence,  and  by  his  direction.  Reno  v. 
Finder,  20  N.  T.  298.  But  when  he  gave  the  direction  to  his 
associate  to  sign  for  him,  the  survey  was  incomplete,  and  the  order 
not  drawn*  He  performed  part  of  a  joint  duty,  and  then  aban- 
doned it  to  be  finished  by  his  associate.  The  law  contemplates 
that  the  commissioner  who  was  present,  and  did  sign  the  order, 
should  give  to  the  trust  reposed  in  him,  his  best  judgment  and  dis- 
cretion. He  could  give  these  for  himself  only,  and  certainly  none 
for  his  associate.  To  sustain  this  order  is  to  countenance  a  lax 
performance  of  official  duty  unsafe  in  its  tendencies,  and  we  think 
not  only  unsupported  by  authority,  but  in  confiict  with  it.  Powell 
V.  TuttU,  3  N.  Y.  396;  Ohnstead  y.  Eldmr,  &  id.  144;  People  v. 
Smithy  45  id.  772;  Peoph  v.  WiUiame,  36  id.  441. 

But  it  is  urged  that  the  plaintiff  is  estopped  from  denying  that 
the  highway  was  legally  laid  out,  because  upon  the  same  date  that 
the  commissioner  signed  the  order,  the  plaintiff  with  others  signed 
a  p^)er  reciting  that  a  highway  had  been  laid  out  by  three  com- 
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missioners^  and  releasing  damages  on  account  of  laying  out  the 
same.  This  paper  standing  alone  is  wholly  insafficient  to  establish 
as  against  the  plaintiff  that  this  particular  highway  was  laid  out, 
and  recourse  was  made  by  the  defendant  to  the  order  aboYC  referred 
to.  Thac  order  as  shown  above  is  void.  Now,  as  by  the  defend- 
ant's own  proof,  the  facts  appear  that  the  recital  is  false,  the  plain- 
tiff is  not  estopped  by  the  recital  from  availing  himself  of  the  truth 
as  the  defendant  shows  it  to  be.  Sinclair  v.  Jackson,  8  Cow.  543, 
587;  Warren  v.  Ldand,  3  Barb.  613.  Besides  the  pai)er  was  mani- 
festly signed  in  the  expectation  that  the  commissioners  would 
lawfully  lay  out  the  road..  As  they  laid  out  none,  it  is  difficult  to 
see  how  the  plaintiff  is  estopped,  by  mistakenly  supposing  they 
would.  Matter  of  Sharp,  1  N.  Y.  Sup.  247,  affirmed  in  the  Court 
of  Appeals. 
The  plaintiff  should  have  judgment  upon  the  verdict. 

Judgment  for  plaintiff. 


• 

BOBBBT8ON  Y.  HiLLMAK. 
Tfifl — eomt/rueUon  of^  D&vUe  of*'  tD\f^9  right  oftUnoer  qfler  her  deeeaee,^   ' 

A  testator  gave  certain  legacies  which  he  ma4e  chargeable  on  his  farm,  to  be 
paid  therefrom  by  his  son  I.  He  next  gave  all  his  real  estate  to  I.,  subject  to  his 
wife's  dower.  He  then  gave  the  residae  and  remainder  of  his  property  to  his 
grandchildren,  which  residae  was  "  to  include  my  wife's  right  of  dower  after 
her  decease."  The  exeeator  was  ^yen  power  "  to  sell  my  wife's  right  of 
dower  at  her  decease  if  found  necessary  to  make  a  proper  division  of  the 
same  among  the  said  grandchildren."  Held,  that  by  the  devise  of  the  dower 
the  testator  intended,  and  the  devise  was  operative  as  a  devise  of  one  undi- 
vided third  part  of  the  real  estate  whereof  he  died  seiaed,  to  take  effect  in 
possession  on  the  decease  of  his  widow. 

Appeal  by  defendant,  Isaac  M.  HiUman  and  another,  from  a 
judgment  directed  at  the  special  term. 

The  action  was  brought  by  Ebenezer  Bobertson,  executor  of  the 
last  will  and  testament  of  Matthew  HiUman,  deceased,  against 
Isaac  M.  Hillman  and  others,  heirs  at  law,  next  of  kin  of  the 
decedent,  and  devisees  and  legatees  under  said  will,  to  obtain  a  con- 
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Btmotion  of  the  same.  The  decedent  died  seized  of  a  farm  and  an 
amount  of  personal  property.  The  particular  clauses  of  the  wiU 
upon  which  an  adjudication  was  asked  were  as  follows: 

FirsL  '^  My  will  is  that  all  my  just  debts  and  funeral  expenses  be 
paid  out  of  my  estate  as  soon  after  my  decease  as  may  be  found 
conyenient. 

Second,  *'  In  addition  to  right  of  dower  I  give  and  bequeath  to 
my  wife  Caroline  $40  per  year,  to  be  paid  to  her  annually  by  her  son 
Isaac  M.  Hillman,  which  I  make  a  lien  upon  my  real  estate. 

Third.  ^' I  give,  devise  and  bequeath  to  each  of  my  children  as 
follows:  (Legacies  to  the  amount  of  17,350  are  giren  to  yarious  per- 
sons, and  the  clause  concludes):  All  which  I  make  a  lien  upon  my 
farm,  and  to  be  paid  therefrom  by  my  son  Isaac  M.  Hillman  from 
the  yaluation  of  my  said  farm. 

Fourth,  **  I  giye,  deyise  and  bequeath  to  my  son  Isaac  M.  Hill- 
man  all  my  real  estate,  except  my  wife^s  dower,  on  condition  that  he 
pays  the  foregoing  legacies  in  full,  then  to  be  his,  his  heirs  and 
assigns  forever.  But  in  case  he  fails  to  pay  said  legacies  and  bequests 
in  full  I  hereby  authorize  and  empower  my  executor,  hereinafter 
named,  to  sell,  said  real  estate,  or  so  much  of  it  as  may  be  necessary 
to  pay  said  legacies  and  bequests,  and  to  execute  and  deliver  con- 
veyances for  the  same  without  any  application  to  any  court  for  that 
purpose,  and  pay  said  legacies  and  bequests. 

'^  All  the  rest,  residue  and  remainder  of  my  estate,  of  whatsoever 
name  or  nature,  I  give,  devise  and  bequeath  to  my  grandchildren, 
including  all  the  sons  and  daughters  of  my  children,  to  be  divided 
between  and  among  them,  share  and  share  alike,  to  be  theirs,  their 
heirs  and  assigns  forever.  This  last  devise  and  bequest  is  to 
include  my  wife's  right  of  dower  after  her  dedease. 

Lastly,  *^  I  do  hereby  nominate  and  appoint  my  friend,  Ebenezer 
Bobertson,  to  be  the  executor  of  this  my  hst  will  and  testament, 
hereby  revoking  all  former  wills  by  me  made,  and  I  do  hereby 
authorize  and  empower  my  execuior  tO'sell  my  wife's  right  of  dower 
at  her  decease,  if  found  necessary  to  make  a  proper  division  of  the 
same  among  the  said  grandchildren,  and  to  execute  and  deliver  a 
conveyance  or  conveyances  of  the  same  without  any  application  to 
any  court  for  that  purpose." 

The  plaintiff  asked  foj  a  construction  of  the  will,  and  a  direction 
of  the  court  as  to  whether  "  the  power  of  sale  given  in  the  last 
clause  of  the  will  extends  to  the  one-third  of  the  testator's  real 
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estate^  devised  to  his  wife  for  her  life,  and  whether  by  the  terms 
^  except  my  wife's  dower/  in  the  devise  to  his  son  Isaac,  the  one- 
third  devised  to  her  for  life  at  her  death  was  to  be  divided  among 
the  grandchildren  of  the  testator,  and  what  is  the  meaning  and 
constmction  of  the  said  will  in  respect  to  the  estate  devised  to  the 
grandchildren.'' 
Such  other  facts  as  are  material  fully  appear  in  the  opinion. 

Lourie  A  Gibson  and  D*  A.  Boies,  for  appellants^ 

John  JET.  MeFarland  and  James  Oibson,  Jr.,  for  respondents. 


BooKES,  J.  The  object  of  this  action  is  to  obtain  constmction 
of  the  last  will  and  testament  of  Matthew  Hillman,  deceased. 

The  question  in  the  case  arises  on  the  various  clauses  of  the  in- 
strument  by  irhioh  diaporition  wss  made  of  the  testaWs  real 
estate.  The  testator  first  gave  his  wife  an  annuity  of  forty  dollars, 
in  addition  to  her  ^' right  of  dower."  He  next  gave  certain  sums 
to  his  children,  except  Isaac,  specifying  the  amount  to  each 
respectively ;  all  which,  including  the  annuity  to  his  wife,  was 
made  a  lien  on  his  real  property.  He  then  devised  all  his  real 
estate  to  Isaac,  except  his  '^wife's  dower,**  on  condition  that  he, 
Isaac,  should  pay  and  satisfy  the  legacies  in  full,  and  all  the  rest, 
residue  and  remainder  of  his  estate,  he  gave  to  his  grandchildren 
in  equal  shares,  declaring  that  this  devise  was  to  include  his  '^mfe^s 
right  of  dower  after  her  decease*^* 

These  provisions  were  followed  by  an  express  authority  to  ihe 
executor  to  sell  the  ^*  wife's  right  of  dower  at  her  decease,"  with  a 
view  to  a  division  of  the  proceeds  of  sale  among  the  grandchildren. 

The  rules  of  interpretation  applicable  to  wills  are  supposed  to 
be  well  understood.  The  first,  and  generally  the  principal  point  to 
be  determined,  is  the  intent  of  the  testator.  To  ascertain  this, 
the  will  must  be  read  and  considered  in  its  entirety,  with  all  its 
provisions ;  and  further,  it  is  always  to  be  presumed  that  the 
words  employed  were  used  in  their  strict  and  legal  acceptation, 
unless  from  tiie  context,  it  shall  appear  that  they  were  used  in  a 
difFerent  sense,  in  which  case  the  sense  in  which  they  were  used 
will  control  their  construction.  Now  it  seems  quite  manifest,  that 
the  testator  supposed  that  there  was  something  valuable  reserved 
for  his  wife's  use  during  life,  of  which  he  could  make  disposition 
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at  her  decease.  This  something  was  denominated  in  the  will, 
'^ dower"  and  ''right  of  dower."  Thus  in  express  terms,  he 
deyised  to  his  grandchildren  his  ''  wife's  right  of  dower  after  her 
deoease,"  and  he  authorised  his  executor  to  sell  and  conyey  such 
''  right  of  dower  at  her  decease,"  with  a  view  to  the  distribution  of 
the  proceeds  of  sale.  He  therefore  intended  to  give  his  grand- 
children something  which  he  denominated  ''  dower"  and  ''right 
of  dower."  Such  intent  is  plain  and  unmistakable.  It  was  too, 
in  his  mind,  an  interest  in  real  property,  for  he  speaks  of  it  in 
connection  therewith,  as  an  exception  from  the  devise  to  Isaac,  of 
"  all  his  real  estate,"  and  contemplated  its  transfer  by  deed.  To 
this  extent  then,  the  intent  is  manifest.  He  purposed  to  give  his 
grandoiiildren  real  property,  which  would  be  discharged  from  use 
and  enjoyment  by  his  wife  on  her  decease.  Now  what  he  so 
intended  to  devise,  and  in  terms  did  devise,  he  called  or  designated 
"his  wife's  right  of  dower."  This  brings  us  to  consider  the  case 
under  the  rule,  that  the  words  employed  must  be  presumed  to 
have  been  used  in  their  strict  and  legal  meaning,  unless  from  the 
context  it  shall  appear  that  they  were  used  in  a  different  sense. 

Certainly  the  terms,  "dower  "and  "right  of  dower"  were  not 
here  used  in  their  strict  legal  sense.  The  testator  could  not  devise 
his  wife's  right  of  dower,  and  we  cannot  suppose  he  attempted 
what  he  knew  he  could  not  accomplish.  Therefore,  those  terms 
must  have  a  meaning  as  here  employed,  other  than  according  to 
their  strict  legal  signification.  He  intended  something  in  their 
use.     That  something  must,  if  pcMssible,  be  ascertained  to  escape  / 

the  alternative  of  holding  that  the  devise  is  void,  for  uncertainty, 
a  result  which,  as  all  the  cases  declare,  must  be  avoided  if  it  can 
be.  The  learned  judge,  at  special  term,  held  that  the  devise  was 
operative,  according  to  the  intent  of  the  testator,  as  a  devise  of 
one  undivided  third  part  of  the  farm,  whereof  he  died  seized  to 
ta](:e  effect  in  possession  on  the  decease  of  his  widow,  and  after 
careful  study  of  the  case,  I  am  of  the  opinion  his  conclusion  is  a 
sound  one. 

In  the  first  place,  dower  is  understood  by  both  the  learned  and 
the  unlearned  to  apply,  as  regards  quantity,  to  one-third  of  the 
property  to  which  it  relates.  It  is  fair  to  asaume,  I  think,  that 
the  testator  had  this  .quantity,  this  measure  and  proportion  of  his 
real  property  in  mind,  when  he  spoke  in  his  will  of  Ms  wife's 
dower,  and  right  of  dower. 
Vol.  V,  N.  Y.  Rbp.  —  68 
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Thus  he  understood  her  rights  to  pertain  to  one-third  of  his  real 
estate.  He  seems  farther  to  have  understood  that  this  quardum 
— this  third  belonged  to  her  for  life,  and  that  it  would  renoain,  on 
her  decease,  a  distinct  and  existing  item  or  piece  of  property, 
which  he  could  devise  to  whomsoever  he  thought  fit.  He  held  it 
in  mind  as  separate  and  distinct  property — oncrthird  of  the  farm  to 
be  used  and  enjoyed  by  his  widow  during  life.  So  he  declared  that 
the  devise  of  the  rest,  residue  and  remainder  of  his  estate  of  what- 
soever name  or  nature  should  include  this  jNToperty,  after  his  wife's 
decease  ;  and  authorized  his  executor  to  sell  and  convey  it,  '^  at  her 
decease,"  with  a  view  to  a  division  of  the  proceeds  of  sale  among  his 
grandchildren.  In  this  way  and  under  this  construction,  the  instru* 
ment  may  have  effect  given  it  in  all  its  parts,  whereas,  in  the  view 
urged  by  the  appellants,  a  portion  of  it  must  be  disregarded  and 
rejected  as  uncertain,  meaningless  and  void — an  alternative  to  be 
adopted  only  under  stress  of  imperative  necessity. 

There  is  still  a  suggestion  by  the  appellants'  counsel,  not  above 
considered,  to  wit :  that  the  testator  must  have  ibtended  to 
devise  the  entire  farm  to  Isaac,  inasmuch  as  he  made  the  various 
pecuniary  legacies  to  his  other  children,  liens  thereon ;  that  is,  on 
the  whole  farm.  But  this,  as  it  seems  to  me,  loses  its  force,  when 
we  reflect  that  those  legacies  were,  by  the  terms  of  the  will,  to  be 
paid'Off  and  satisfied  by  Isaac,  as  a  condition  of  the  devise  to  him. 
Whatever  of  value  he  was  to  receive,  was  burdened  with  the  payment 
of  those  legacies. 

On  the  whole,  I  am  of  the  opinion  that  the  construction  given 
to  the  wiU  by  the  learned  judge  at  special  term  is  the  proper 
one ;  and  that  the  judgment  should  be  affirmed,  with  costs  to  be 
charged  the  same  as  by  the  judgment  appealed  from,  on  the  third 
devised  to  the  grandchildren. 

Judgment  affirmed. 
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Criminal  law — Arson — Indictmeni — dupUeiiy^eure  of  error — what  suffl- 
dent  to  charge  first  degree  of  arson  —  Criminal  evidenee  — facts  constituting 
arson  in  first  degree. 

An  indictment  for  arson  charging  as  one  offense  the  burning  of  thirty-five 
houses,  which  were  destroyed  bj  one  fire,  held  proper.  Held,  also,  that  evi- 
dence was  admissible  as  to  the  burning  of  all  of  them. 

The  first  and  third  degrees  of  arson  being  two  distinct  statutory  crimes  of 
diffiarent  grades  of  punishment  cannot  be  united  in  one  count. 

An  indictment  for  arson  charged  prisoner  with  setting  fire  to  the  house  of  P. 
and  numerous  others,  but  at  the  close  of  the  evidence  the  people  withdrew 
all  claim  to  convict  except  as  to  the  house  of  P.«  and  the  wurt  charged,  that 
the  jury  must  convict  as  to  setting  fire  to  that  house  or  acquit.  Held,  to 
cure  any  error  in  the  indictment  as  to  the  houses  other  than  that  of  P. 

An  indictment  for  arson  charged  the  prisoner  with  setting  fire  to  the  dwelling- 
house  of  P.  and  the  dwelling-houses  of  several  others,  naming  some  and 
describing  others  as  '*  divers  persons  to  the  jurors  unknown,"  and  added 
**  there  being  then  and  there  within  the  said  dwelling-houses  some  human 
being."  Held,  that  the  words  charged  the  presence  of  a  human  being  in 
each  of  the  dwelling-houses. 

On  the  trial  of  an  indictment  for  arson  the  people  gave  evidence,  showing  that 
the  prisoner  was  In  the  vicinity  of  a  hay  bam  in  the  same  village,  which 
was  burned  three  hours  before  the  fire  in  question,  shortly  before  and  after 
the  hay  bam -fire  broke  out.  ffdd,  that  the  evidence  was  admissible  espe- 
cially upon  the  question  of  opportunity  and  guilty  intent. 

The  fact  that  before  the  fire  which  was  set  to  another  house  reached  the  house 
of  P.  she  had  notice  and  opportunity  to  escape  did  not  render  the  prisoner's 
offense  not  arson  in  the  first  degree.  The  statute  has  made  the  fact  that 
some  human  being  was  in  the  house  at  the  time  it  was  set  fire  to  the  test  of 
the  peril,  and  draws  no  distinctions  as  to  its  imminency. 

Ebbob  to  the  Madison  oyer  and  terminer  to  review  the  con- 
viction of  Melvin  D.  Woodford^  who  was  indicted  for  arson  in  the 
first  degree  in  bnming  certain  dwelling-honses  in  the  village  of 
Oanastota. 

The  indictment  charged  as  follows: 

"  The  jurors  of  the  people  of  the  State  of  New  York  in  and  for 
the  body  of  the  connty  of  Madison^  being  then  and  there  duly 
sworn  and  charged  upon  their  oath,  present  that  William  A.  Stone 
and  Melvin  D.  Woodford,  late  of  the  town  of  Lenox,  in  the  county 
of  Madison  aforesaid,  on  the  27th  day  of  October  in  the  year  of  our 
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Lord  one  thousand  eight  hundred  and  seyenty-three  at  the  town  of 
Lenox^  in  the  county  of  Madison  aforesaid^  with  force  and  arms  in 
the  night  time  of  the  said  day  certain  dwelUng-houses  the  property 
of  the  several  persons  hereinafter  named  and  set  forth^  to  wit:  One 
belonging  to  Eliza  A.  Perry;  two  belonging  to  Elizabeth  Young; 
one  belonging  to  Mary  H.  Parker;  one  belonging  to  John  H.  John- 
son; one  belonging  to  Matthew  Worth;  one  belonging  to  Alvin 
Wells;  one  belonging  to  a  Mrs.  Fay;  one  belonging  to  Friend  A. 
Andrews;  one  belonging  to  Mrs.  John  Montross;  one  belonging  to 
Mrs.  Delano;  one  belonging  to  David  H.  Basbach;  and  others 
belonging  to  divers  persons  to  the  jurors  unknown^  in  all  about 
thirty-five  dwelling-houses  then  and  there  situate  (there  being  then 
and  there  with^'n  the  said  dwelling-houses  some  human  being) 
feloniously^  willfully  and  maliciously  did  set  fire  to^  against  the  form 
of  the  statute  in  such  case  made  and  provided^  and  against  the 
peace  of  the  people  of  the  State  of  New  York  and  their  dignity. 

"  Second  count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
saidy  do  further  present  that  the  said  William  A.  Stone  and  Mel- 
vin  D.  Woodford,  afterward,  to  wit :  on  the  day  and  in  the  year 
aforesaid,  at  the  town  of  Lenox,  in  the  county  of  Madison  afore- 
said, with  force  and  arms  in  the  night  time  of  the  said  day,  certain 
dwelling-houses  of  divers  persons  and  individuals  and  people  to  the 
jury  unknown,  and  particulai*ly  a  certain  dwelling-house  of  Eliza 
A.  Perry,  one  dwelling-house  belonging  to  Mary  H.  Parker,  one 
dwelling-house  at  David  H.  Basbach,  and  one  dwelUng-house  of 
Carrie  Bond,  one  dwelling-house  known  as  the  Beecher  block  in 
Canastota,  N.  Y.,  then  and  there  situate,  there  being  then  and 
there  within  the  said  dwelling-houses  some  human  being,  felo- 
niously, willfully  and  maliciously  did  bum,  against  tiie  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
the  people  of  the  State  of  New  York  and  their  dignity/' 

The  fire  in  question  was  discovered  about  one  o'clock  on  fcfae 
morning  of  October  27.  During  the  evening  of  October  26,  there 
was  a  fire,  destroying  certain  hay  bams  belonging  to  the  New 
York  Central  and  Hudson  Biver  Bailroad  Company,  and  evidence 
was  given  at  the  trial,  under  defendant's  objection  and  exoeption, 
as  to  the  whereabouts  of  the  defendant  at  the  time  of  that  fire. 

The  jury  found  the  defendant  guilty  of  aarson  in  the  first  degxee, 
and  he  was  sentenced  to  the  State  prison  for  life.  Other  facts 
appear  in  the  opinion* 
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Lyman  <t  Jamesy  for  plaintiff  in  error.  Both  coants  of  the 
indictment  charged  two  or  more  offenses,  and  this  being  the  case, 
it  is  bad  for  duplicity.  People  r.  Wright^  9  Wend.  193  ;  Reed  v. 
Pfioph,  1  Park.  481 ;  U.  S.  y.  Sharp,  1  Pet.  131 ;  State  y.  Nelson, 
8  N.  H.  163  ;  Starkie's  P.  0.  272 ;  State  y.  Howe,  1  Richard.  260 ; 
Commonwealth  y.  Qable,  1  Serg.  A;  Bawle,  423 ;  Miller  v.  State,  5 
How.  (Miss.)  250;  Staie  y.  Bridges^  24  Mo.  353;  Commonwealth 
V.  Symonds,  2  Mass.  163;  1  Bish.  Cr.  Proa,  §  189 ;  State  y.  Wise,  66 
N.  C.  120 ;  1  Whart  Or.  Law,  §§  258,  695;  1  Arch.  Or.  Law  &  PI. 
265, 269, 270, 1  Bish.  Or.  Pr.,  g  321;  3  Ohitiy's  Or.  Law,  365;  People 
y.  Slater,  5  Hill,  402.  The  admission  of  eyidence  in  relation  to  the 
hay  bam  fire  was  error.  Proof  of  one  crime  cannot  be  introduced 
to  support  the  charge  of  another.  Reg.  y.  Taylor,  5  Oox's  0.  0. 138; 
King  y.  Smith,  9  Dow.  ft  Ry.  178 ;  Ross  y.  Ackerman,  46  N". 
Y.  210 ;  CommonweaUh  y.  Call,  21  Pick.  622 ;  King  y.  Van- 
dercomi,  2  Leach's  P.  0.  709 ;  Rex  y.  Smith,  2  0.  &  P.  633  ;  Dunn 
y.  State,  2  Ark.  229 ;  Dibble  y.  People,  4  Park.  199;  S.  0.,  6  Park. 
28 ;  Roberts  y.  State,  6  Ooldw.  360 ;  Reg.  y.  Oddy,  6  Oox's  0.  0. 
210 ;  King  y.  Ellis,  9  D.  &  R.  174.  U  Mary  H.  Parke  had  time 
to  escape  from  her  house  before  the  fire  reached  it,  it  was  not  arson 
in  the  first  degree.  Roscoa's  Or.  Ey.  269 ;  Reg.  y.  Fletcher,  2  Carr 
&  Kirr.  215 ;  Regina  y.  Paice,  1  id.  73  ;  Rex  y.  Haughton,  5  0.  &  P. 
555  ;  Commonwealth  y.  Buzzed,  16  Pick.  153 ;  StcUe  y.  Stewart,  6 
Conn.  47. 

0.  A.  Forbes,  district  attorney,  for  the  people. 

• 

Lakdok,  J.  The  prisoner  committed  but  one  act,  and  its  con- 
sequences were  the  destruction  of  thirty-fiye  dwelling-houses.  We 
think  it  was  proper  to  indict  him  as  for  one  offense,  and,  proyided 
the  destruction  of  eyery  house  amounted  to  the  same  degree  of 
arson,  the  indictment  need  contain  but  one  count.  Wharton's  Or. 
Law,  §  391.  He  should  be  held  to  haye  intended  the  natural  and 
probable  consequences  of  his  wicked  act.  The  wrong  done  was 
done  by  him,  and  it  was  done  with  malicious  intent.  That  intent 
may  not  haye  originally  embraced  all  the  mischief  he  produced,  and 
it  may  haye  embraced  more.  The  malicious  intent  being  granted 
its  extent  must  be  gathered  from  the  result,  and  in  the  absence  of 
eyidence  to  the  contrary,  be  held  commensurate  with  it  No  man 
can  shelter  himself  from  punishment  upon  the  ground  that  the 
mischief  he  did  was  wider  than  he  intended.'   Roscoe's  Or.  Ey.  271, 
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272.  If  the  description  of  his  crime  embraced  thirty-five  houses^ 
it  was  because  he  destroyed  so  many.  If  the  multitude  confused 
him^  he  caused  the  multitude.  The  people  were  not  obliged  to  rest 
with  one  since  the  prisoner  had  not.  The  objection  to  the  indict- 
ment for  duplicity  in  charging  the  burning  of  thirty-fiye  houses 
was  therefore  not  well  taken. 

For  the  same  reason  the  people  had  the  right  to  give  evidence  as 
to  the  burning  of  all  of  them.  Regarding  the  entire  fire  as  one 
transaction^  the  burning,  condition,  situation  and  occupancy  of  the 
several  houses  were  siidply  matters  of  detail.  When,  at  the  close 
of  the  evidence,  the  people  elected  to  proceed  as  to  the  burning  of 
one  house  only,  waiving  all  right  to  convict  as  to  any  of  the  others, 
they  threw  away  thirty-four  chances  of  conviction,  which,  assum- 
ing the  indictment  to  be  correctly  framed  as  to  every  house,  they 
had  the  right  to  hold  and  urge  against  the  prisoner.  It  is  difficult 
to  see  how  he  was  harmed  by  it.  His  counsel  did  not  except* 
What  he  assented  to  then  he  cannot  urge  as  error  now.  ' 

The  prisoner's  counsel  further  urged  upon  motion  to  quash  the 
indictment,  and  in  arrest  of  judgment  after  conviction;  that  the 
indictment  is  void  for  duplicity,  upon  the  alleged  ground  that  it 
does  not  state  that  there  was  some  human  being  in  each  one  of  the 
dwelling-houses,  but  in  one  only,  and  therefore  charges  in  each 
count  the  separate  offenses  of  arson  in  the  first  and  in  the  third 
.  degree.  If  the  indictment  does  allege  that  there  was  a  human  being 
in  some  of  the  houses,  and  does  not  allege  it  as  to  all,  then  the 
indictment  is  obnoxious  to  the  objection.  The  first  degree  of  arson 
requires  the  presence  of  some  human  being  in  the  dwelling-house 
at  the  time  the  prisoner  sets  fire  to  or  bums  it;  the  third  degree 
does  not.  These  two  degrees  of  arson,  being  two  distinct  statutory 
crimes  of  different  grades  of  punishment,  cannot  be  united  in  one 
count.  People  v.  Wright,  9  Wend.  193;  Reed  v.  People,  1  Park. 
481;  Dawson  v.  People,  26  N.  Y.  399.  The  reason  of  the  rule  is, 
that  if  the  jury  are  permitted  to  find  a^  general  verdict  of  guilty 
upon  such  a  count  the  verdict  condemns  the  prisoner  for  the  higher 
offense  charged  in  it,  when  the  fact  might  be  that  the  jury  only 
thought  him  guilty  of  the  lesser  crime;  and  also  because  some 
might  find  him  guilty  of  one  and  some  of  the  other  offenses,  and  all 
agree  upon  neither,  in  which  case  he  should  not  be  convicted  at  all. 
We  state  the  reason  of  the  rule  to  show  that  the  rule  itself  is  with- 
out application  in  the  present  case. 
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The  people  withdrew  all  claim  to  convict  except  with  regard  to 
the  single  honse  of  Mary  H.  Parker.  The  judge  distinctly  told  the 
jnry  that  they  must  find  the  prisoner  guilty  of  setting  fire  to  that 
house,  or  acquit  him.  With  this  waiver  by  the  people,  and  this 
charge  by  the  court,  it  was  no  of  moment  to  the  prisoner  whether  the 
indictment  improperly  joined  other  offenses  with  the  one  upon 
which  only  he  was  to  be  judged.  If  the  allegations  as  to  the  others 
we^ e  erroneous,  the  errors  were  removed  by  the  withdrawal  of  the 
charges. 

The  question  was  distinctly  raised  by  the  prisoner's  counsel  in  his 
requests  to  charge  and  exceptions  to  refnjsals  to  charge  whether  the 
indictment  charges  the  prisoner  with  arson  in  the  first  degree  in  set^ 
ting  fire  to  the  house  of  Mary  H.  Parker.  If  it  does  not,  then  the 
prisoner  has  been  convicted  of  a  crime  with  which  he  was  not  charged, 
and  the  conviction  cannot  be  sustained.  The  point  of  this  objection 
is,  that  the  indictment  does  not  specifically  charge  that  at  the  time 
the  prisoner  set  fire  to  her  house,  there  was  some  human  being  in  it. 
Arson  in  the  first  degree,  as  described  by  the  statute,  consists  of  *^  will- 
fully setting  fire  to,  or  burning  in  the  night  time  a  dwelling-house 
in  which  there  shaUbe  at  the  time  some  human  being.''  The  indict- 
ment in  the  first  count  charges  the  prisoner  with  setting  fire  to  the 
dwelling-house  of  Mary  H.  Parker,  and  the  dwelling-houses  of  several 
others,  naming  some,  and  describing  others  as  '^  divers  persons  to 
the  jurors  unknown,"  and  then  uses  these  words,  '^  there  being  then 
and  there  within  the  said  dwelling-houses  some  human  being.'' 
The  second  count  uses  the  same  words  to  charge  the  presence  of  a 
human  being  at  the  time  the  houses  were  burned.  Is  it  a  fair  con- 
struction of  these  words  to  say  that  they  do  not  charge  the  presence 
of  a  human  being  in  each  of  the  dwelling-houses,  but  only  charge 
the  presence  of  one  human  being  in  some  one  of  the  multitude? 
Certainty  to  a  common  intent  is  required.  The  prisoner  had  a 
right  to  know  at  and  before  the  trial  whether  the  indictment 
charged  the  fact  to  be  that  there  was  a  human  being  in  the  dwell- 
ing-house of  Mary  H.  Parker.  If  it  did,  he  had  to  meet  a  charge 
placing  his  liberty  for  life  in  peril ;  if  it  did  not,  then  only  for  a 
short  term  of.  years.  The  indictment  uses  the  precise  words  of 
the  statute,  and  while  it  may  be  justly  charged  that  the  language 
employed  is  not  explicit,  we  are  sure  that  no  one  can  read  the 
indictment  without  being  convinced  that  it  was  the  intent  of 
the  pleader  to  charge  the  presence  of  a  human  being  in  each  of  the 
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dwelling-houses  specified  therein.  We  think  it  a  fair  construction  of 
the  words  employed  to  hold  that  they  do  so  charge.  This  objection, 
therefore^  fails. 

Evidence  was  given  by  the  people,  under  objection,  showing  the 
conduct  and  whereabouts  of  the  prisoner  for  several  hours  preced- 
ing the  fire.  A  hay  bam  was  burnt  in  the  same  village  about  three 
hours  previous  to  the  fire  in  question,  and  the  prisoner  was  shown 
to  be  seen  in  its  vicinity  shortly  before  and  after  the  fire  broke  out 
Had  there  been  no  burning  of  the  hay  bam,  it  would  not  be  doubted 
that  evidence  might  properly  be  given  showing  the  whereabouts 
and  conduct  of  the  prisoner  shortly  before  the  fire  in  question, 
especially  if  it  bore  upon  his  opportunity,  or  guilty  intent  to  do  the 
act.  This  evidence  seems  to  have  been  given  with  this  view,  and 
the  judge  in  his  charge  cautioned  the  jury  to  give  to  it  no  other 
effect.  We  think  the  criticism  of  prisoner's  counsel,  that  proof  of 
one  offense  was  given  in  support  of  another,  is  not  warranted. 

The  prisoner's  counsel  requested  the  court  to  charge  that  if  the 
fire  did  not  reach  the  house  of  Mary  H.  Parker  until  after  she  was 
aroused,  and  she  had  time  to  escape  before  the  fire  reached  her 
house,  and  she  neglected  to  do  it,  it  ia  not  arson  in  the  first  degree* 
Mrs.  Parker  testified  that  she  was  aroused  from  her  sleep  by  the 
alarm,  that  the  fire  had  not  then  reached  her  house,  that  she  threw 
on  her  wrapper,  and,  instead  of  instantly  leaving,  remained  about 
five  minutes  to  pick  up  some  of  her  things  when  the  fire  caught  her 
house.  In  view  of  these  facts,  the  judge  properly  refused  the 
request  It  would  be  requiring  too  much  to  ask  the  inmates  of  an 
exposed  house  to  abandon  their  shelter  and  property  at  the  earliest 
moment  out  of  any  sentimental  regard  for  the  fate  of  the  incendiary. 
Arson  is  an  offense  against  property.  It  is  aggravated  when,  in 
addition  to  the  destruction  of  property,  human  life  is  thereby  in 
danger  of  destruction.  Because  a  party  may  or  does  escape  with  his 
life,  does  not  prove  that  it  was  not  in  peril.  The  statute  has  made 
the  fact  that  some  human  being  is  in  the  house  at  the  time  it  is  set 
fire  to,  the  test  of  the  peril,  and  draws  no  distinction  as  to  its  immi« 
nency.  People  v.  Butler,  16  Johns.  204 ;  People  v.  Orcuti,  1  Park. 
262. 

Several  other  objections  were  taken,  which  we  think  were  properly 
disposed  of  by  the  learned  justice  upon  the  trial,  and  it  is  not 
necessary  to  discuss  them.    The  conviction  should  be  aflSrmed. 

Conviction  affirmed. 
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National  Life  Insueakob  Oompaky  v.  Minch. 

Agencg^priiwipai  retaining  fruUi  c/  agings  fraud,  UMe  therefor -^  Intur* 

anee — itfe  poiicy  procured  byfrofud. 

An  innocent  principal  cannot  take  an  advanta^  resulting  from  tlie  fraud  of 
an  agent,  withont  rendering  himself  civilly  liable  to  the  injared  partj 
Accordingly,  when  a  husband  as  agent  of  his  wife,  bj  fraud  procured  an 
insurance  upon  her  life,  KM,  that  money  paid  upon  the  policy  by  the  in«ni^ 
ance  company  to  the  personal  representative  of  the  wife  after  her  death, 
oould  be  recovered  back,  notwithstanding  the  wife  was  innocent  of  the 
fraud. 

^PPEAL  by  plaintifl  from  a  judgment  in  fayor  of  defendant, 
entered  upon  the  verdiot  of  a  jury^  and  also  from  an  order  denying 
a  motion  for  a  new  trials  made  ppon  the  minutes  of  the  court 

The  action  waa  brought  by  the  National  life  Insurance  Com- 
pany of  the  United  States  of  America,  against  Philip  Minch,  to 
recover  back  money  paid  by  the  plaintiff  to  the  defendant,  as  admin- 
istrator of  his  wife,  Anna  G.  Minch,  deceased,  upon  a  policy  of  life 
insurance  upon  her  life,  issued  in  March,  1869,  one  hundred  and  two 
days  before  her  death,  which  occurred  the  8th  of  July,  1869.  It  was 
claimed  by  plaintifl  that  the  insurance  was  effected  and  the  amount 
insured  collected  through  the  false  and  fraudulent  representations 
of  the  deceased,  the  defendant  and  one  Potter,  a  physician,  who 
represented  that  the  deceased  was  in  good  health  and  sound  at  the 
time  the  insurance  was  effected,  whereas  at  that  time  she  was  to 
their  knowledge  affected  with  a  cancer,  which  soon  after  destroyed 
her  life.  The  leading  featuies  of  the  case  appear  in  the  report  of 
it  on  appeal  from  a  former  trial,  in  53  N.  Y.  161. 

The  case  and  exceptions  here  presented,  contained  additional  evi- 
dence and  several  rulings  of  the  court  in  respect  to  evidence  and 
requests  to  charge,  and  exceptions  to  the  charge  of  the  court.  The 
plaintiff  asked  the  court  to  direct  a  verdict,  which  request  was 
refused  and  the  plaintiff  excepted. 

Jamee  E.  Dewey ^  for  appellant 

J.  M.  Carroll^  for  respondent. 

Habbiht,  J.    To  recover  in  this  action,  the  plaintiff  alleged  that 
a  fraud  had  been  perpetrated  upon  it,  in  obtaining  a  policy  of 
Vol.  V,KT.  Ebp.  — 69 
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insurance  upon  the  life  of  Anna  C.  Minch,  deceased,  wife  of  the 
defendant,  who  was  appointed  administrator  of  her  goods,  chattels 
and  credits,  and  as  such,  received  the  money  upon  the  policy  of 
insurance.  It  was  held  by  the  Court  of  Appeals  in  this  case,  that 
to  maintain  this  action,  '^  fraud  in  obtaining  the  policy  which  was 
unknown  to  the  plaintiff  at  the  time  the  money  was  paid  or  fraud- 
ulent representations  made  to  obtain  the  money  which  were  designed 
to,  and  did  have  the  effect  of  preventing  inquiry  "  by  the  company 
must  be  proved.     63  N.  T.  151. 

So,  too,  it  was  held  that  if  the  money  was  obtained  by  the  fraud 
of  the  agent  of  the  insured,  the  money  cannot  be  retained,  and  the 
party  receiving  the  money  relieved  from  the  fraudulent  means  by 
which  the  money  was  obtained. 

"Upon  the  trial  very  strong  and  clear  evidence  was  given,  tending 
to  establish,  beyond  reasonable  do^bt,  that  the.  deceased  had  been 
afflicted  with  a  cancer  for  months  prior  to  the  application  on  the 
17th  of  March,  1869,  for  the  policy  of  insurance. 

The  evidence  was  very  clear  and  persuasive  that  the  husband  and 
Dr.  Potter,  who  gave  the  certificate  as  an  examining  physician  of 
the  company,  also  had  information  of  the  serious  sickness  and 
disease  of  the  insured  at  the  time  and  before  the  policy  was  issued. 

To  meet  the  proofs  given  by  the  plaintiff  of  the  fraudulent  prac- 
tices made  by  the  deceajsed,  her  husband,  and  the  physician,  the 
defendant  and  the  physician,  and  one  or  two  others  were  called  as 
witnesses.  But  a  careful  perusal  of  the  whole  evidence  in  the  case 
leaves  upon  the  mind  a  very  strong,  clear  and  irresistible  conviction 
that  the  deceased  was  aware,  at  the  time  the  insurance  was  effected, 
that  she  had  been  and  was  then  suffering  from  the  effects  of  a  dis- 
ease which  was  virulent,  serious  in  its  character,  and  that  in  all 
probability  would  soon  end  her  life.  She  had  stated  to  her  neigh- 
bors that  she  had  been  advised  by  physicians  that  she  was  afflicted 
with  a  cancer,  and  that  she  could  not  be  relieved  by  medicine  from 
the  disease.  Her  admissions  fix  upon  her  knowledge  of  the  nature 
and  character  of  the  disease,  and  very  satisfactorily  establish  the  fact 
that  she  belived  she  was  suffering  from  a  cancer  for  months  prior 
to  the  time  when  she  made  application  to  the  company  for  the 
policy  of  insurance.  She,  therefore,  made  false  answers  to  the  ques- 
tions found  in  her  application  for  the  policy,  and  these  answers 
were  so  material  as  to  avoid  the  policy,  Bdker  y.  Home  Life  Ins. 
a?.,  4  N.  Y.  Sup.  582. 
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The  presumption  is  very  violent  that  she  understood  her  disease 
and  its  nature^  and  that  presumption  was  not  satisfactorily  overcome. 
The  deceased  was  delivered  of  a  child  the  27th  of  November,  1869, 
and  thereafter  she  began  ,to  complain  of  a  lump  in  her  left  breast, 
and  expressed  apprehension  in  respect  to  it  to  several  of  her  neigh- 
bors and  to  Dr.  Alexander  Ayers,  to  whom  she  stated  it  had  existed 
for  about  a  year,  and  she  .  desired  him  to  examine  it,  and  he  then 
pronounced  it  a  schirrous  cancer.  The  husband,  according  to  the 
testimony  of  Dr.  Alexander  Ayers,  was,  in  the  fall  of  1869,  informed 
that  it  was  a  cancer.  It  also  appears  by  the  evidence  of  Dr.  Douglas 
Ayers  that  in  June,  1868,  he  was  called  to  see  her  by  her  husband, 
and  that  after  he  heard  her  description  of  the  lump  in  her  breast  he 
examined  it,  and  she  told  him  it  had  been  there  about  a  year  and  a 
half,  and  that  the  pains  were  sometimes  severe,  sharp,  ''  darting, 
cutting  pains,?  and  that  '^  after  my  examination  she  wished  to  know 
what  I  thought  of  it;  I  said  to  her,  my  opinion  is  you  have  a  cancer y 
and  that  I  consider  it  too  late  to  operate  upon.''  Dr.  Douglas  Ayers 
says  he  saw  Minch  and  his  wife  on  the  street  two  or  three  months 
after  his  examination,  and  they  told  him  they  were  going  to  see  Dr. 
Eingsley,  at  Rome,  a  professed  cancer  doctor. 

It  also  appears  that  about  that  time  they  did  go  to  the  city  of 
Rome,  saw  Dr.  Kingsley,  and  thereafter  she  remarked  to  some  of 
her  neighbors  ^'th^t  there  was  no  hope,"  and  that  she  was  discour- 
aged. Some  of  the  witnesses  heard  her  say  in  October,  1868,  that 
*^  the  doctor  said  it  was  a  cancer  and  there  was  no  help  for  it; " 
**  that  it  was  a  blood  cancer; "  "  that  she  had  waited  too  long,  and 
as  her  veins  eat  off  it  would  bleed." 

There  are  many  facts  and  circumstances  disclosed  in  respect  to 
her  condition  prior  to  March,  1869,  and  subsequent  thereto,  strongly 
pointing  to  the  conclusion  that  the  deceased  was  aware,  knew  and 
believed,  prior  to  the  time  the  insurance  was  effected,  that  she  was 
afflicted  with  a  cancer,  and  that  her  life  was  in  danger  and  doubt. 

Considerable  of  the  evidence  that  fixes  upon  her  and  her  husband 
knowledge  of  the  malignant  character  of  her  disease  is  not  contra- 
dieted  by  any  aatisfactoiy  evidence  in  the  case. 

The  preponderance  of  the  evidence  is  so  strong,  so  clear  and  con- 
vincing, that  the  motion  to  set  aside  the  verdict  as  against  the 
weight  of  evidence  should  have  been  granted.  Smith  v.  Tiffany y 
36  Barb.  23;  Smith  v.  jEtna  Life  Insurance  Co.,  5  Lans.  545;  S.  C. 
affirmed,  49  N.  Y.  211. 
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Jadge  Peckham,  in  the  last  case  cited^  says:  ^^It  is  the  duty  of 
the  court  to  set  aside  a  verdict  which  is  against  the  clear  weight  of 
evidence.  Justice  would  be  promoted  if  the  Supreme  Court  should 
more  frequently  exercise  its  unquestioned  right  of  reviewing  verdicts 
upon  the  facts."  Id.  216.  The  knowledge  of  the  deceased^  and 
that  of  her  husband  of  the  presence  of  a  malignant  and  incurable 
disease,  of  her  previous  illness  therefrom  at  the  (iii^o  of  effecting 
the  insurance,  stand  out  so  clearly  and  strongly  upon  the  evidence 
in  this  case,  as  to  require  the  court  to  apply  the  rule  above  stated, 
and  set  the  verdict  aside  as  against  the  weight  and  preponderance 
of  the  evidence,  Therefore,  the  order  denying  a  motion  for  a  new 
trial  upon  the  minutes  of  the  court  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  eveni 

The  learned  judge,  before  whom  the  cause  was  tried,  delivered 
the  body  of  his  charge  to  the  jury  in  substantial  aooordanoe  with 
the  principles  of  law  applicable  to  the  evidence.  But  some  of  the 
requests  made  by  the  counsel  for  the  defendant  were  improperly 
assented  to,  and  the  exception  by  the  plaintiff  well  taken. 

The  one  requesting  the  court  to  charge  the  jury  **  that  in  ascer- 
taining whether  Mrs.  Minch  believed  it  was  a  cancer,^'  they  were 
not  to  take  into  consideration  the  subsequent  development  as  to  its  - 
condition  should  have  been  refused.  As  the  evidence  discloses  that 
the  policy  was  delivered  the  29th  of  March,  1869,  and  that  she  died 
on  the  8th  of  July,  1869,  and  was  sick  so  as  to  require  especial 
attendance  from  a  physician  in  June,  and  was  shown  to  be  more  or 
less  afflicted  with  disease  in  April,  and  the  symptoms  and  circum- 
stances as  to  her  health  had  been  shown  in  the  evidence,  and  as 
the  defense  sought  to  question  the  plaintiff's  proofs  that  she  was 
afflicted  with  a  cancer  at  the  time  the  insurance  was  effected,  it 
would  have  been  entii^ly  proper  for  the  jury,  in  ascertaining 
whether  or  not  she  believed  it  was  a  cancer,  ^'  to  take  into  con- 
sideration the  subsequent  development  as  to  its  condition.'' 

Certainly  its  development  the  next  day  after  the  insurance,  the 
condition  of  the  lump  in  the  breast,  the  extent  of  the  hole  eaten 
into  her  breast,  and  the  opinions  of  the  physician  predicated  on 
such  development  and  condition  were  proper  for  the  jury  to  con- 
sider, in  ascertaining  the  condition  of  the  patient  when  insured, 
and  what  therefore  must  have  been,  or  might  reasonably  and 
probably  be  her  belief  in  respect  to  her  disease.    The  exception  was 
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therefore  well  taken  to  the  learned  judge's  assent  to  and  charge  in 
accordance  with  the  reqnest 

The  defendant's  counsel  requested  the  court  to  charge  ^'  that  if 
she  did  not  then  believe  it  was  a  cancer  there  was  no  frauds"  and  it 
was  so  charged,  and  an  exception  taken  by  the  plaintiff.  The 
request  was  too  broad,  and  the  court  should  not  have  assented  to  it, 
for  that  leaves  out  of  view  the  proof  tending  to  fix  a  guilty  knowl- 
edge upon  her  husband,  her  agent,  who  co-operated  in  obtaining 
the  policy.  So  too  it  leaves  out  of  view  the  proofs  tending  to  show 
that  Dr.  Potter  had  full  knowledge  of  her  diseased  condition,  and 
acted  in  complicity  with  the  husband  in  perpetrating  the  fraud 
upon  the  company. 

It  was  held  by  the  Court  of  Appeals  in  this  case,  that  the  plaintiff 
might  recover  upon  evidence  direct  or  clrcumstaiitial  from  which 
the  jury  might  infer,  *'that  the  policy  was  obtained  by  fraud  for 
which  the  insured  is  chargeable  alone  or  in  connection  with  others." 
An  innocent  principal  cannot  take  an  advantage  resulting  from  the 
fraud  of  an  agent  without  rendering  himself  civilly  liable  to  the 
.  injured  party ;  so  too  when  a  husband  acts  as  agent  of  his  wife,  and 
perpetrates  a  fraud,  the  wife>  if  she  keeps  the  fruits  of  the  fraud, 
is  liable  for  it>  although  she  was  wholly  ignorant  of  the  fraud 
practiced  and  did  not  authoriae  it.  (T^pvar  t.  S^te,  58  Bart>.  a49 ; 
affirmed  by  Oourt  of  Appeals. 

The  law  will  impute  to  her  the  wrong,  as  it  was  done  for  her 
benefit  and  she  retained  the  advantage,  tn  this  cas6  she  took  the 
policy  from  the  company,  and  if  the  husband  or  iDr.  Potter,  acting 
as  her  agent,  perpetrated  a  fraud  upon  the  company,  and  by  means 
thereof  obtained  the  policy,  then  she  must  take  the  consequences  of 
the  fraud  so  perpetrated.  Jeffrey  v.  Sigelow,  13  Wend.  518 ;  Oris- 
woU  V.  Haven,  25  N.  T.  695  ;  Durst  v.  BurtoUy  47  id.  174. 

This  distinction  was  affirmed  by  Church,  J.,  upon  the  former 
appeal,  and  he  also  says  :  "  If  the  husband  obtained  the  policy  by 
a  fraud,  acting  as  the  agent  of  his  wife,  he  occupies  the  position  of 
claiming  to  keep  the  money  as  her  legal  representative,  which  he 
fraudulently  obtained  as  her  agent.  He  is  detfending  this  action 
'  upon  her  title  to.  the  policy,  which,  if  procured  by  fraud,  is 
invalid."    53  N.  Y.  149. 

As  administrator  he  collected  the  policy,  the  company  not  having 
discovered  the  fraud  perpetrated,  and  he  cannot  withhold  the  money 
if,  by  means  of  his  fraudulent  representations  and  practices,  the  com- 
pany was  induced  to  issue  the  policy  and  pay  the  money  thereon. 
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For  the  errors  already  alladed  to,  the  conclusion  is  reached  that  a 
new  trial  must  be  granted,  and  it  cannot,  therefore,  be  necessary  or 
nsefnl  to  examine  the  other  exception  appearing  in  the  case.  The 
order  and  judgment  should  be  reyersed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Judgment  reversed  and  new  tried  granted. 


MoOoHBs  y*  Bbceeb. 

Landlord  and  Unani-^  ieate  of  farm '-^landlord  ma^  retain  title  to  erope-^ 
dnUrant —  eoiuirueHan  of — Shridenee — performanoe  of  official  duijf  presumed^ 

It  iB  competent  for  the  landlord  and  tenant  of  a  farm  to  agree  that  ha7  raised 
on  the  iarm  shall  remain  the  property  of  the  landlord  until  the  rent  Bhall 
be  paid.    Johneon  v.  Orofoot,  d7  How.  59,  distingaiahed. 

A  tenant  of  a  farm  agreed  to  take  good  care  of  the  landlord's  cows ;  if  the  hay 
on  the  farm  was  not  snfflcient  to  winter  them,  the  landlord  should 
supply  the  deficiency  at  the  rate  of  $8  per  ton,  and  if  there  was  a  sarplas 
the  landlord  should  have  it  and  pay  the  tenant  $8  per  ton.  Seld,  that  the 
hay  on  the  farm  was  the  tenant's,  and  sabject  to  sale  on  execution  against 
him. 

The  presumption  is,  that  a  sheriff  who  sells  property  on  execution  has  pre- 
viously made  a  levy. 

Appeal  by  defendant  from  a  judgment  in  fayor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  James  T.  McCombs  against  William 
0.  Becker  to  recoyer  for  the  alleged  conversion  of  a  quantity  of  hay. 
Plaintiff  claimed  title  by  virtue  of  a  purchase  at  a  sale  under  an 
execution  against  one  Lloyd  G.  Burnham.  The  hay  was  raised  on 
lands  belonging  to  defendant.  These  lands  defendant  had  leased 
to  said  Burnham  by  a  lease  reading  as  follows : 

*' Articles  of  agreement  made  this  14th  day  of  February,  1872, 
between  W.  C.  Becker,  of  Wilna,  and  L.  G.  Burnham,  of  Fowler, 
St:  Lawrence  county.  The  said  W.  0.  Becker  agrees  to  rent  and 
lef^.  his  farm  in  Wilna  and  Philadelphia,  the  land  on  which  the 
said  Becker  now  resides,  on  the  following  conditions  :  Agrees  to 
furnish  forty  cows  and  hay  sufficient  to  keep  them  out  to  May  15 
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1872  ;  alflo  hay  for  a  span  of  horses  in  the  spring  of  1872 ;  also  to 
famish  him  a  team  to  use  in  spring's  work  in  the  spring  of  1872  ; 
also  to  furnish  all  the  dairy  utensils  he,  the  said  Becker,  has  now 
on  hand,  and  also  one-half  of  seed  grain  and  seed  potatoes ;  said 
Bumham  is  to  do  all  the  work  on  said  farm,  thrash  out  •all  the 
grain  raised  on  said  farm  during  the  year  1872  ;  to  move  and  lay 
up  said  rails  and  fences  as  said  Becker  thinks  best  in  the  spring  of 
1872  ;  also  to  plow  and  seed  sueh  ground  as  Becker  thinks  best,  and 
to  do  all  the  haying  to  be  done  on  said  fiurm  during  the  summer  of 
1872  ;  to  do  it  in  proper  season  and  in  good  workmanlike  manner. 
Said  Bumham  is  to  give  to  said  Becker  the  sum  of  eight  hundred 
dollars  for  rent  of  said  forty  cows,  also  to  pay  one-half  of  all  taxes 
on  said  farm  assessed  during  the  year  1872,  to  1st  of  March,  1873  ; 
also  all  road  work  assessed  from  the  1st  of  March,  1872,  to  the  1st 
of  March,  1873.  Said  Becker  is  to  have  all  the  butter  and  cheese 
manufactured  on  said  farm,  also  to  hold  all  of  the  grain  raised  on 
said  farm,  or  enough  sufficient  to  pay  all  rent ;  said  Bumham  is  to 
work  all  the  milk  of  said  forty  cows  on  the  farm,  in  butter  and 
cheese  ;  to  take  possession  of  said  farm  on  the  1st  day  of  March, 
1872,  and  have  it  one  year  or  to  the  1st  day  of  March,  1873  ;  is  to 
take  good  care  of  said  cows,  and  to  deliver  up  said  cows  and  farm 
to  said  Becker  on  the  1st  day  of  March,  1873;  said  cows  are  to  be 
in  good  condition  and  in  good  flesh.  Said  Becker  is  to  famish  on 
the  1st  day  of  March,  twenty-eight  of  said  cows,  and  on  or  before 
the  Ist  day  of  April>  1872,  twelve  more  good  cows.  Bumham  is  to 
pay  to  Becker  three  dollars  per  ton  for  all  hay  that  is  required  to 
winter  of  1872  and  1873,  and  to  feed  through  the  spring  of  1873  to 
the  15th  day  of  May ;  the  said  forty  cows  and  one  team  of  horses 
after  1st  of  March,  1873,  till  the  1st  of  June,  1873,  and  also  one 
more  team  through  the  month  of  May,  1873,  provided  there  is  a 
deficiency  of  hay  on  said  farm,  and  Becker  is  to  pay  in  case  more 
than  hay  enough  to  keep  the  afore-mentioned  horses  and  cows 
through  the  winter  of  1872  and  1873,  and  spring  of  1873,  the 
amount  of  $3.00  per  ton  for  all  surplus ;  Bumham  is  to  draw 
out  all  the  manure  that  is  on  said  farm  on  the  1st  day  of  June, 
1872,  on  such  places  as  Becker  wishes,^'  etc.,  etc. 

Burnham  took  possession  of  the  lands  and  personal  property  under 
the  lease.  While  in  possession  he  cut  the  hay  growing  on  the  lands 
and  stacked  it  or  put  it  into  a  barn  on  the  premises.  During  his 
occupancy  a  levy  was  made  upon  the  same  by  virtue  of  an  execution 
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issued  upon  a  judgment  against  Bomham,  and  at  a  sale  thereunder 
the  plaintiff  purchased* 

The  referee  found  that  thete  was  not  sufKcient  hay  out  and  put 
up  on  the  lands  in  1872  to  winter  out  the  oows  and  horses  for  the 
spring  of  1878.      * 

Oth«r  facts  suffidentlj  appear  in  the  opinion. 

McCwrtin  &  WilUams,  for  appellant 
F.  P.  AbMt,  for  respondent 

Lakbon,  J.  The  plaintiff  is  tiie  purchaser  of  a  quantity  of  hay, 
sold  by  the  sheriff  upon  an  execution  against  the  property  of  the  ten- 
ant of  the  defendant  The  defendant,  who,  after  the  sale,  con  verted 
the  hay  to  his  use,  claims  that  by  virtue  of  the  agreement  and  lease 
betwe^i  him  and  his  taiant,  he,  and  not  his  tenant,  was  the  owner 
of  the  hay.  If  his  claim  can  be  sustained,  then  the  judgment 
against  him  should  be  reversed. 

It  was  entirely  competent  for  the  defendant  and  his  tenant  to 
agree  that  the  hay  to  be  raised  upon  the  demised  premises  should  be 
and  remain  the  property  of  the  defendant,  until  the  rent  should  be 
paid,  and  the  conditions  of  the  lease  satisfied  by  the  tenant 
Instead  of  the  tenant  mortgaging  the  crop  to  be  grown  as  security 
for  the  rent,  he  may  agree  that  the  orop  shall  be  the  landlord's  until 
the  rent  be  paid.  In  the  one  case  the  agreement  is  that  the  crop 
shall  be  the  landlord's  if  the  tenant  does  not  pay  the  rent ;  in  the 
other,  that  it  shall  not  be  the  tenant's  property  until  he  does  pay  it 
Andrew  r.  Neweomb,  32  N.  Y.  417 ;  Van  ffoozerr,  Oory,  34  Barb. 
9.  The  case  of  Johnson  v.  C^ofooi,  37  How.  59,  does  not  hold 
otherwise,  but  does  hold  that  the  terms  of  the  contract  in  that  case 
gave  the  landlord  only  a  chattel  mortgage  interest,  which  was 
defeated  for  want  of  due  filing. 

The  difficulty  with  this  defendant's  case  is,  that  he  did  not,  by 
his  agreement  with  his  tenant,  provide  that  the  title  to  the  hay 
should  remain  in  him.  He  made  such  an  agreement  as  to  the  but- 
ter, cheese,  and  grain,  and  this  agreement  as  to  them  discloses  more 
strikingly  the  lack  of  it  as  to  the  hay.  The  tenant  simply  agreed 
''to  take  good  care  of  the  cows,"  and  in  case  the  hay  raised  upon 
the  demised  farm  should  fail  to  be  sufficient  to  winter  them,  his 
landlord  should  supply  the  deficiency  at  the  rate  of  $3  per  ton,  and 
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if  there  should  be  a  sarplus^  the  limdlord  should  hare  it  and  pay 
the  tenant  $3  per  ton  for  it  So  long  as  the  tenant  ^'took  good 
oare  of  the  cows ''  the  landlord  could  not  ccMnplain  of  the  disposition 
he  made  of  the  hay.  If  he  sold  it  and  started  the  ooirs^  the  land- 
lord's remedy  would  not  be  against  the  purchaser  of  the  hay^ 
but  against  the  tenant  for  oonditicm  broken,  in  not  taking  good 
care  of  the  cows.  True,  the  landlord  was  to  baye  the  surplus  hay 
and  pay  $3  per  ton  for  it,  but  this  was  an  executory  contract  for  its 
purchase,  the  breach  of  which  would  be  compensated  in  damages. 
It  follows  that  the  hay  was  the  tenant's,  and  subject  to  sale  upon 
execution  against  him. 

We  see  no  force  in  the  objection  that  the  lety  was  not  sufficiently 
proYod.  The  indorsement  by  the  deputy  sheriff  upon  the  execution 
shows  that  he  levied  upon  hay  within  the  life-time  of  the  execution. 
The  presumption  is  that  a  sheriff  who  sells  properly  on  execution 
has  previoudy  made  a  levy.  HartwM  y.  Bwt,  19  Johns.  845;  Smith 
Y.  HiU,  32  Barb.  666. 

The  judgment  should  be  affirmed^  with  costs. 

Juigmemt  €iffirfMd. 


TaTLOB  Y.   SOOYILZA. 

up<m  a  qwmhim  fneruU* 

Defendant  reprttiented  to  plaintiff  that  he  owned  a  fam  worth  $7,000.  Plain- 
tiff belieying  this  agreed  to  work  for  defendant  aa  a  turn  laborer  for  eight 
montha.  Defendant's  wife  owned  the  farm,  althoogh  plaintiff  owned  the 
peiBonal  property  thereon,  which  was  worth  $1,000.  JBM,  that  the  misrep* 
HBsentation  was  a  material  one,  and  that  plaintiff,  on  dlsooVetT-of  its  falsity, 
had  a  right  to  nsoind  the  eontiaot  and  bring  aetioii  to  reooY«r  for  serviceB 
already  performed  thereunder. 

Apfbax  by  plaintiff  from  a  judgment  in  faYor  ci  defendant 
entered  upon  the  Yordiot  of  a  jury  in  the  Saratoga  oouaty  court. 

The  action  waa  brought  in  a  justices'  court  by  Samuel  J.  Taylor 
against  Amos  J.  ScoYille  to  recoYer  for  work,  labor  and  serYices.  The 
plaintiff  recoYered  a  judgment  in  the  justices'  court,  from  which 
defendant  appealed  to  the  county  courts  where  the  cause  tfas  retried 
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and  a  yerdict  rendered  for  plaintiff.  From  the  judgment  entered 
thereupon^  defendant  appealed  to  the  general  term,  where  the  judg- 
ment was  rerersed  and  a  new  trial  ordered.  The  case^  upon  that 
appeal,  is  reported  54  Barb.  34,  where  the  material  facts  appear 
yery  fully.  From  the  new  trial  had,  in  pursuance  of  the  order 
upon  that  appeal,  this  appeal  is  taken.  The  facts  in  the  case  suffi* 
ciently  appear  in  the  opinion. 

E.  Z>.  Harris y  for  appellant 

L.  Vamey,  for  respondent. 

Lakdok,  J.  When  this  case  was  before  this  court,  on  a  former 
appeal  (54  Barb.  34),  it  had  been  tried  as  an  action  to  fecoyer 
damages  on  account  of  the  defendant's  fraud.  '  The  judgment 
obtained  by  the  plaintiff  was  properly  reyersed,  because  the  court 
below  had  in  substance  charged  the  jury  that  the  plaintiff  could 
recoyer  upon  the  fraud  of  the  defendant,  without  showing  himself 
injured  thereby ;  that  is  to  say,  not  because  the  plaintiff  had 
sustained  damage,  but  because  the  defendant  had  done  wrong. 
The  action  has  been  retried,  resulting  in  a  judgment  in  fayor  of 
the  defendant,  from  which  the  plaintiff  appeals. 

The  county  court,  upon  the  retrial,  treated  the  action  as  founded 
upon  contract.  Such  it  manifestly  is.  The  complaint  states  no 
cause  of  action  unless  it  is  for  seryices  rendered  upon  contract. 
The  case  may  be  examined  upon  its  merits.  The  plaintiff  agreed 
with  the  defendant  to  work  for  him  as  a  farm  laborer  for  $20  per 
month.  The  plaintiff  testified,  that  at  the  time  of  the  hiring  the 
parties  were  strangers  to  each  other,  and  the  defendant  represented 
to  the  plaintiff,  that  he  had  a  farm  worth  17,000,  and  other  prop- 
erty. Plaintiff  also  testified,  that  he  would  not  haye  entered  into 
the  defendant's  employment,  but  for  his  representation  that  he 
owned  the  farm.  He  worked  for  the  defendant  two  months,  then 
discoyered  that  the  defendant's  wife  owned  the  farm,  quit  work, 
and  sued  for  his- wages. 

The  defendant/  denied  making  any  such  representation;  testified 
that  the  plJEuntifl  agreed  to  work  eight  months;  that  though  he  did 
not  own  the  farm,  he  owned  the  personal  property  upon  it,  of  the 
yalne  of  more  than  $1,000,  and  was  out  of  debt. 
.    Now,  if  the  plaintiff  swore  to  the  truth,  the  defendant  made  to 
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him  a  material  misrepresentation  largely  affecting  his  credit.  If 
defendant's  representations  were  tme,  the  plaintiff  wonld  be  reason- 
ably sure  of  receiving  payment  for  his  eight  months'  labor. 

When  they  proved  to  be  false^  he  had  no  reasonable  or  sufficient 
Bnrety.  For  the  man  who  is  in  the  position  to  interpose  his  wife's 
title  as  a  shield  against  the  payment  of  his  honest  debts^  is  in  a 
position  to  defraud  his  workmen^  at  least  to  excite  their  distrust. 
Fraud  vitiates  the  contract  which  it  taints^  and  the  plaintiff  upon 
discovery  had  the  right  to  rescind  it,  and  recover  for  what  he  had 
done.  The  defendant  could  not  insist  upon  the  full  performance 
as  a  condition  precedent  to  recovery,  for  that  would  enable  him  to 
take  advantage  of  his  own  wrong.  The  fraud  of  defendant  does 
not  constitute  the  ground  of  rec6very,  but ,  does  excuse  the  plain- 
tiff's further  performance.  If  the  contract  had  been  fully  executed 
by  the  plaintiff  before  discovery  of  the  fraud,  the  fraud  would  have 
been  immaterial,  unless  he  could  show  damage  resulting  from  it 
But  while  a  contract  remains  executory,  in  whole  or  in  part,  the 
discovery  of  the  fraud  gives  the  innocent  party  the  right  to  rescind 
it.  One  may  not  recover  for  the  traud,  which  has  not  harmed 
him,  but  when  he  detects  it,  he  may  avoid  further  risk  from  it.  * 
That  he  has  not  been  hurt  in  the  past,  imposes  no  obligation  for 
the  future.  It  is  obvious,  that  every  man  has  the  right  to  judge 
for  himself,  upon  what  risk  or  credit  he  will  part  with  his  time, 
his  labor,  or  his  property;  and  if  he  is  induced  to  agree  to  part 
with  them  upon  a  material  misrepresentation  as  to  the  character  of 
that  risk  or  credit,  no  court  of  equity  will  decree  specific  perform- 
ance, and  no  court  of  law  should  punish  for  non-performance. 
But  such  punishment  was  administered  to  this  plaintiff.  The 
court  charged  the  juiy,  ^^  if  the  defendant  tells  the  truth  in  regard 
to  his  property,  then  it  affirmatively  appears  that  at  that  time  he 
was  solvent,  and  that  no  injury  arose  to  the  plaintiff,  although  the 
defendant  did  not  own  the  farm  as  he  stated,  but  had  personal 
property  enough  to  pay  the  debt."  The  plaintiff  duly  excepted  to 
this  and  other  portions  of  the  charge  and  to  refusals  to  charge,  in 
which  the  principle  we  have  discussed  is  involved. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

Judgment  reversed  and  new  tried  ordered. 
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ObmfiKm  earrier — BaUroad  Heket  —  whencondUian  UmUing  titne  to  u$e  vaUd. 

A  lay-over  ticket  issaed  by  li  railroad  oompanj  gave  the  holder  the  righto  of  a 
paasenger  "  if  aaed  within  five  days  from  date/'  Held,  thatjthe  limitation  waa 
valid  and  waa  not  waived  by  the  checking  of  the  hokLer'0  baggage  and  the 
punching  of  the  ticket  by  a  baggageman  of  the  company* 

Monoiir  by  defendant  for  &  new  trial  on  exceptions  ordered  to  be 
heard  in  the  first  instance  at  general  term. 

The  action  was  brought  by  Qoorgo  W.  Wentz  againt  the  defend-^ 
ant  to  recover  damages  for  ejection  from  defendant's  train. 

The  plaintiff  was  ejected  from  a  passenger  train,  by  the  conduc- 
tor>  for  refusing  to  pay  his  fare.  He  pat  his  right  to  remain  on  the 
train  on  his  possession  and  presentation  to  the  oondnctor  of  a  lay-- 
over ticket^  reading  as  follows: 

"  Brie  Bailway  Oompany.  Lay-orer  ticket  This  layover  ticket 
is  issued  subject  to  tbe  roleB  and  regulations  of  the  Erie  Bailway 
Company.    See  other  sid^ 

"JohkN.  Abbom, 

''  General  Ticlk  Affent."* 

On  the  back  of  the  ticket  was  printed: 

**  Erie  Bailway  Company.  Bules  aaid  regulations  respecting  lay- 
over tickets.  The  stop-over  privilege  wiU  be  granted  only  upon 
such  forms  of  tickets  and  at  such  principal  stations  as  the  company 
shall  designate.  Timely  notice  of-  desire  to  stop  over  must  be  given 
by  the  passenger  to  the  conductor.  If  consistent  with  the  company's 
rules  the  conductor  will  thereupon  issue  a  Iay'K>ver  ticket  in  exchange 
for  the  originid  ticket  The  lay-^ver  ticket  thus  issued  will  be 
valid  only  for  a  continuous  passage  between  the  stations  punched 
out^  and  ii^  the  direction  named^  if  used  within  five  days  from  date. 
If  not  used  within  five  days  it  may  be  sent  to  the  general  ticket 
agent  of  the  company,  at  New  York,  lor  redemption.  Local  fare 
for  the  distance  traveled  will  be  retained  by  the  company  and  the 
balance  promptly  remitted  to  the  address  of  the  passenger.    No 
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farther  privilege  of  stop-over  will  be  granted  upon  this  ticket    By 
ordsr  of  the  board  of  directors. 

*'  JoHK  BT.  Abbott, 

"  Omeral  Ticket  Agent." 

ThjB  time  to  which  the  ticket  was  limited  expired  six  days  before 
the  transacticm  complained  of  occurred.  Immediately  prior  to  his 
going  npon  the  train  the  plaintifiF  presented  the  ticket  to  the  bag- 
gage-master  at  the  station,  who  checked  his  baggage  and  pnnctured 
the  ticket  in  the  usual  way.  The  judge  at  the  circuit  held,  that 
inasmuch  as  the  baggage-master  had  recognized  the  ticket  as  valid, 
by  checking  the  plaintiff 's  baggage,  on  its  production  to  him  at  the 
station,  the  plaintiff  was  therefore  rightfully  on  the  train,  and  his 
expulsion  by  the  conductor,  on  his  refusal  to  pay  fiire,  was  wrong- 
ful, and  entitled  him  to  recover;  and  further,  that  the  only  ques- 
tion for  the  jury  was  the  amount  of  damages  to  be  awarded.  The 
jury  assessed  the  plaintiff's  damages  at  $^1. 
«  As  an  excuse  for  not  using  the  ticket  within  the  time  limited  for 
its  use  the  plaintiff  attempted  to  show  that  the  defendant's  trains 
did  not  run,  by  reason  of  a  ^^  $trik$  "  by  their  employees.  But  the 
evidence  made  the  case,  on  this  branch  of  it,  against  the  plaintiff. 
Under  the  ruling  of  the  court,  however,  this  became  unimportant 

ffart  A  MeOuire,  for  plaintiff. 

2>.  0.  Robinson  and  B.  F.  Baiooek,  for  defendant 

BooKBS,  J.  The  defendant  had  the  right  to  limit  the  time  within 
which  the  passenger  ticket  should  be  recognized  by  the  conductor 
as  valid.  This  is  now  firmly  and  finally  fettled.  Elmore  v.  Sands, 
54  N.  T.  512.  The  time  limited  by  the  ticket  held  by  the  plaintiff, 
and  on  which  he  claimed  the  right  of  a  passenger,  had  expired;  there- 
fore, unless  such  limitation  had  been  duly  waived,  or  the  time  therein 
specified  had  been  extended,  the  plaintiff  was  subject  to  the  call  of 
the  conductor  for  his  fare;  and  the  latter  had  the  right  to  eject  him 
on  his  refusal  to  pay.  But  it  is  insisted  that  the  limitation  specified 
on  the  face  of  the  ticket  was  waived  by  the  baggage-master's  recog- 
nition of  it,  and  that  it  remained  in  force  at  the  time  of  the  plain- 
tiff's  expulsion  from  the  train.  The  learned  judge  so  held  at  the 
circnit    This  ruling  was,  as  I  think,  erroneous.     The  duties  devolv- 
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ing  upon  the  baggage-master  pertained  to  baggage  only;  nor  did  it 
appear  that  he  assumed  to  exercise  any  other.  Be  did  simply  what 
he  was  employed  to  do  by  the  company,  and  was  asked  to  do  by  the 
plaintiff — checked  the  baggage.  With  the  regulation  which 
required  him  to  puncture  the  ticket  the  plaintiff  had  no  concern. 
That  was  a  matter  wholly  between  the  employer  an<^  the  employee. 
The  baggage-master  had  no  right  to  sell  or  dispose  of  passes  or 
tickets  to  passengers;  or  to  change  or  waive  the  terms,  conditions 
or  limitations  of  such  as  were  issued  by  those  authorized  to  deliyer 
them.  He  was  a  special  agent.  His  duties  pertained *to  matters  of 
a  special  charapter — those  connected  with  the  baggage  department. 
He  had  no  supervision  over  passengers.  He^  could  neither  give  or 
refuse  them  any  personid  rights  or  privUeges  aa  pasaengers  on  the 
train.  With  the  rules  uid  regulations  under  which  the  trains  were 
run,  and  by  which  paaseTgere  were  bound  while  on  the  train  (having 
no  connection  with  the  baggage),  he  had  no  coucem.  Nor  were 
any  rights,  privileges,  rules  or  regulations  pertaining  to  the  person 
of  passengers  ostensibly  within  the  scope  of  his  duties.  There 
were  other  oflScers  whose  employment  and  recognized  agencies 
embraced  the  performance  of  duties  belonging  to  those  matters. 
The  rule  that  the  apparent  authority  conferred  by  a  principal  upon  an 
agent  will  be  held  to  be  the  real  authority,  as  between  the  principal 
and  those  dealing  with  the  agent  in  good  faith,  has  no  application 
here.  The  apparent  authority  of  the  bs^age-master  extended  only 
to  due  attention  to  the  baggage  of  passengers,  nor  did  he  assume  to 
possess  or  exercise  any  other.  He  could  not  be  presumed  to  have 
any  other  powers  than  those  which  the  nature  of  the  business  in 
which  he  was  engaged  required  to  be  exercised,  and  those  did  not 
extend  to  the  right  of  the  person  of  passengers  on  the  train. 

It  follows  from  these  considerations  of  the  case,  that  the  learned 
judge  was  in  error  in  holding,  that  the  baggage-master  might,  and 
in  this  case  did,  bind  the  defendant  to  a  waiver  of  the  limitation 
specified  on  the  ticket  for  its  use.  The  plaintiff  showed  no  right 
to  remain  on  the  train  without  answering  the  call  of  the  conductor 
for  payment  of  his  fare.  On  his  refusal  to  pay  fare,  the  conductor 
could  lawfully  expel  him  from  the  cars.  This  conclusion  necessa- 
rily leads  to  the  granting  of  the  motion  for  a  new  triaL 

The  case  need  not  be  considered  on  the  plaintiff 's  excuse  for  not 
using  the  ticket  within  the  time  limited  for  its  use.  It  is  how- 
ever diflScult  to  see,  how  even  a  direct  refusal  by  the  defend- 
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ant  to  carry  the  plaintiff  on  the  ticket  within  the  time  specified 
thereon^  would  justify  him  in  remaining  on  the  train  at  a  future 
Hme,  without  answering  the  conductor's  call  for  fare.     But  it  is 
not  proposed  to  discuss  that  subject  here. 
A  new  trial  is  granted,  with  costs  to  abide  the  event. 

N^ew  trial  granted. 


Sai/tebs  y.  PBBsioBirr  of  .  Delawabb  ajtd  HuDSOxr  Oakal 

OOMPAHT. 

Negligence — <My  of  nuuter  to  eervant — maeier  need  not  empUty  the  meet 

improeed  maMne/fty. 

While,  in  the  case  of  paasengera,  railroAd  oompanies  are  bound  to  avail  them- 
aelvea  of  all  new  inventions  and  improvements  known  to  them  which  will 
oontribate  to  the  safety  of  their  passengers,  the  utility  of  which  has  been 
tested,  and  the  adoption  of  which  is  within  their  power  so  as  to  be  reasonably 
practicable,  they  are  not  so  boand  as  to  employees. 

Accordingly  where  an  employee  was  injnred  in  consequence  of  an  open  switch, 
the  switch  being  a  common  one,  but  not  open  in  consequence  of  any  defect  in 
its  construction  or  for  want  of  proper  repair,  hM,  that  a  common  switch 
being  as  safe  as  any  other  if  properly  cared  for  (Piper  v.  N,  Y,  0,AH,IL 
R  Co,,  1  N.  Y.  Sup.  292),  the  want  of  a  target  switch,  which  by  its  signals 
would  have  given  notice  of  the  danger  and  avoided  the  accident,  was  not 
negligence  on  the  part  of  the  railroad  company. 

MonoN  for  a  new  trial  upon  a  case  and  exceptions  ordered  to  be 
heard  in  the  first  instance  at  general  term. 

The  action  was  brought  by  Benjamin  Salters,  administrator  of 
James  Y.  Salters>  against  The  President,  Managers  and  Com- 
pany of  the  Delaware  and  Hudson  Canal  Con^pany,  to  recover  for 
the  death  of  the  intestate,  caused  by  an  accident  upon  defendant's 
railroad. 

The  intestate  was  a  locomotive  fireman  in  the  employ  of  defend- 
ant, and  was  killed  by  the  locomotive  on  which  he  was  employed 
running  ofE  the  track.  The  accident  was  caused  by  an  open 
switch.  The  switch  in  question  was  what  is  known  as  a  frame 
switch,  with  a  frame  three  feet  high,  and  a  bar  or  lever  extending 
up  about  six  feet.  It  was  claimed  on  the  part  of  the  plaintiff  that  if 
what  is  known  as  a  target  switch, which  has  a  signal  to  indicate  whether 
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the  switch  is  open  or  not,  had  been  used^  the  signal  would  have 
been  seen  in  time  to  stop  the  locomotiye  and  prevent  the  accident, 
and  that  the  accident  was  caused  in  consequence  of  the  use  of  a 
switch  of  the  common  kind*  Other  facts  sufficiently  appear  in  the 
opinion. 

Amasa  J.  Parker,  for  plaintiff,  cited  Smith  y.  JV.  T.  £  Harlem 
R.  R.  Co.,  19  N.  Y.  127 ;  Hegeman  v.  Westeii^  R.  R.  Co.,  13  id. 
9 ;  Keegan  y.  Western  R.  R.  Co.,  8  id.  175. 

Jacob  &.  RunUe  and  Henry  Smith,  for  defendant 

Lakbok,  J.  The  switch  was  not  open  in  consequence  of  any 
defect  in  its  construction,  or  for  want  of  proper  repair.  It  was  an 
adequate  and  sufficient  switch  so  far  as  the  adjustment  of  the 
tracks  to  each  other  was  concerned,  and  that  seems  to  be  the  chief 
office  of  a  switch.  It  was  a  common  switch.  This  court  held  in 
Piper  V.  N.Y.C.ii  H.  R.  R.  R.  Co.,  1  N.  T.  Sup.  292,  that  a  com- 
mon  switch  is  as  safe  as  any  other  if  properly  cared  for.  The  target 
switch  differs  from  it  in  having  a  longer  handle^  to  which  signals 
are  attached  which  indicate  how  the  tracks  are  adjusted.  The 
plaintiff  claims  that  the  defendants  were  negligent  in  not  having  pro- 
vided a  target  switch.  The  defendants'  counsel  requested  the  court  to 
charge  the  jury  that  the  defendants  were  not  liable  for  not  getting 
such  a  switch.  "  By  the  court :  I  decline  in  that  form.  I  leave  it 
to  the  jury  to  say  whether  the  company  provided  suitable  signals." 
The  court  also  charged  that  if  more  suitable  signals  (referring  to 
the  target  switch)  could  have  been  seeuj  then  the  defendants  were 
liable. 

The  question  is  directly  presented  whether  the  defendants  were 
properly  found  guilty  of  negligence  because  they  did  not  provide 
a  target  switch.  We  think  they  were  not  The  defendants,  as 
masters,  owed  to  the  deceased,  as  their  servant,  the  duty  to  place 
him  under  no  risks  from  imperfect  or  inadequate  machinery,  or 
other  material  means  or  appliance^  known,  or  whichi  but  for  their 
negligence,  would  have  been  known  to  them.  Laning  v.  2i.  T.  C 
R.  R.  Co.,  49  N.  Y.  521;  HofnagU  v.  N.  T.  C  it  H.  R.  R.  R.Go., 
50  id.  610.  The  question  here  presented  is,  whether  the  switch 
here  employed  was  an  adequate  machine  or  appliance,  or,  to  use  the 
language  of  the  court  in  Ford  v.  Fitchburgh  R.R.  Co.,  110  Msjm.  240; 
S.  0.,  10  Alb.  Law  Jour.  343,  ^'a  suitable  instrumentality."    As 
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before  remarked^  it  was,  if  properly  cared  for.  Nearly  every  mechani- 
cal appUanoe  needs  proper  care  to  make  it  both  safe  a&dsoitable.  The 
absence  of  proper  care  is  not  a  defect  in  the  machine  or  appliance 
bat  is  the  negligence  of  the  party  whose  duty  it  is  to  bestow  it. 
Grant  that  the  presence  of  a  target  would  indicate  to  one  servant 
that  his  co-servant  was  negligent^  and  thus  insure  the  safety  of  the 
former ;  to  require  its  presence  as  a  matter  of  right  is  to  require 
that  the  master  shall,  by  mechanical  appliances,  exempt  one  servant 
from  the  negligence  of  another.  We  are  cited  to  no  case  which 
goes  to  this  length.  It  does  not  seem  to  he  in  hannony  with  the 
rule  which  subjects  one  servant  to  the  risk  of  the  exceptional  negli- 
gence of  another*  In  the  case  of  passengen^  railroad  companies 
are  bound  to  avail  themselves  of  all  new  inventions  and  improve- 
ments known  to  them,  which  will  contribute  materially  to  the 
safeiy  of  their  passengers,  whenerer  the  utility  of  such  improve- 
ments has  been  thoroughly  tested  and  demonstrated,  and  the  adop- 
tion of  which  is  within  their  power  so  as  to  be  reasonably  prac- 
ticable. Hegeman  v.  Western  IL  R.  Go.y  13  N.  Y.  9 ;  8mUh  v.  New 
Fork  A  HarUm  IL  R.  Co.,  19  id.  127. 

Doubtless  the  passenger  has  the  right  to  demand  suoh  mechani- 
cal appliances  as  are  known  by  suflbnent  test  and  expenexkoe  to 
indicate  the  negligence  of  a  servant,  and  obviate  its  consequences. 
But  the  passenger  has  the  right  to  demand  exemption  from  risk  on 
account  of  the  negligence  of  the  servant^  and  may  therefore  demand 
such  suitable  mediaincal  appliances  as  shall  suffice  to  make  good 
his  exemption.  But  the  servant  undertakes  his  employmeBt  rely- 
ing upon  the  fact  that  the  appliances  are  safe  if  caiefullyused;  and 
he  knows  that  their  careful  use  depends  upon  himself  and  his  fel- 
low-servants, who  may  be  assigned  to  operate  and  guard  them.  In 
consideration  of  his  wages  he  takes  the  risk  that  his  fellows  will  do 
their  duty,  as  he  agrees  to  do  his.  Clearly  this  fireman  came  to 
his  death  in  consequence  of  the  management  of  the  switch,  not  in  • 
consequence  of  the  switch  itself  Of  that  management  so  far  as  it 
was  chargeable  to  his  co-employee,  he  voluntarily  incurred  the  risk. 
He  placed  no  dependence  upon  the  target^  for  he  knew  none  was 
there. 

The  plaintiff  was  permitted  to  give  evidence  to  the  effect  that 
after  the  accident  the  defendants  substituted  a  target  switoh  for  the 
common  one.  Within  the  ruling  in  Dongan  v.  Ohamplain  Transp. 
Co.f  56  N.T.,  this  seems  to  be  error.    Whether  the  defendants  were 
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negligent  was  a  queetion  to  be  decided  upon  the  facts  as  they 
existed  at  the  time  of  the  injury.  What  the  defendants  did  after- 
ward was  immaterial^  nnless  their  acts  could  be  construed  as 
equiyalent  to  their  declaration  that  they  were  negligent  at  the  time 
of  the  injury.  But  the  question  appears  to  be  settled  by  authority 
and  not  open  for  discussion  in  this  court. 

As  there  must  be  a  new  trial  for  the  reasons  assigned^  it  is  not 
necessary  to  discuss  the  question  whether  the  management  of  the 
switch,  under  the  circumstanees,  could  be  considered  so  far  the  act 
of  the  defendants,  as  masters,  as  to  relieye  the  switchman  from  the 
charge  of  negligence. 

The  verdict  must  be  set  aside  and  a  new  trial  granted. 

yho  trial  granted. 


Smith  y.  Bogeefelleh. 

WiU — ecntiruieHon  of —  mhen  hequett  over  takes  effect  —  Practice  —  toihen  action 
for  eonttrucHon  ofidiU  not  ^naintainaiiie — Executor — using  funds  of  estate-^ 
Interest — token  compound  aUowed — Costs — {tgainst  eaaecutor  personally, 

A  teBtfttor  gave  P.  the  mtereet  of  $1,000  for  five  yean  wheA,  if  he  reformed, 
he  was  to  receive  the  principal;  if  Dot,  the  interest  was  to  be  paid  to  him 
three-years  lo'nger  and  then  the  principal  was  to  be  given  to  defendants. 
Within  the  five  years  P.  died.  Held,  that  the  bequest  over  to  the  defend- 
ants took  effect  at  the  death  of  P. 

The  execator  of  the  will  used  the  $1,000  in  his  basiness,  and  after  the  defend- 
ants had  threatened  to  commence  action  against  him  for  the  Bame,  brought 
action  against  the  defendants  asking  for  a  construction  of  the  will  as  to 
whether  the  bequest  had  yet  taken  effect.  The  personal  representatives  of 
P.  were  not  made  parties,  ffdd,  that  the  case  was  not  one  in  which 
plaintiff  was  entitled  to  apply  to  the  court  for  a  construction  of  the  will, 
and  an  order  of  the  court  below  charging  plaintiff  personaUy  with  costs, 
allowing  five  per  cent  additional  allowance,  and  charging  compound  interest 
on  the  $1,000  on  biennial  rests  was  proper. 

Appeal  by  the  plaintiff  from  a  judgment  directed  by  the  court. 

The  action  was  brought  by  Bradley  S.  Smithy  executor  of  the 
last  will  and  testament  of  GrauTille  Bockefeller,  against  Olara  I. 
Bockef eller,  and  others,  legatees  and  devisees  under  said  will,  to 
obtain  the  construction  of  the  same.  The  portion  of  the  will  upon 
which  the  court  was  asked  to  pass  reads  as  follows  : 
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''To  Philip  Eugene  Rockefeller  I  give  and  hereby  direct  my 
executor  to  pay  the  interest  of  11,000  to  said  Philip  Eugene 
yearly  for  the  term  of  fiye  years,  commencing  at  my  decease,  that 
at  the  expiration  of  the  said  fiye  years  if  the  said  Philip  Eugene 
shall  have  then  reformed,  become  temperate  in  his  habits,  honest, 
industrious  and  a  respectable  man,  then  and  in  that  case  I  order 
and  direct  that  my  executor  pay  to  him  the  said  $1,000  in  three 
equal  annual  payments ;  but,  if  at  that  time  he  be  not  reformed, 
and  is  still  intemperate  or  dishonest,  then  I  direct  and  it  is  my  will 
that  my  executor  pay  him  the  interest  on  the  said  $1,000  annually 
for  three  years  thereafter.  I  further  order  and  duly  constitute  my 
executor,  the  sole  and  proper  judge  of  the  reformation  and  conduct 
of  the  said  Philip  Eugene,  and  at  the  expiration  of  said  five  years 
pay  him  as  above  stated  the  $1,000  in  the  manner  there  stated  if 
he  be  satisfied  that  the  reformation  answers  the  aboye  requirements; 
but  if  in  his  judgment  it  should  fail,  in  that  case  pay  the  three 
years  additional  interest  as  above  stated,  and  divide  the  said  $1,000 
equally  among  my  other  three  children  or  their  heirs." 

Philip  E.  Rockefeller  died  two  years  after  the  death  of  testator. 
The  residuary  legatees  demanded  of  plaintiff  the  $1,000  in  his 
hands,  after  which  this  action  was  brought. 

The  complaint  asked  the  court  to  decide  these  questions . 
**  1.  Did  the  will  create  a  valid  trust  in  the  $1,000  mentioned  in 
the  second  clause  of  the  will  for  the  benefit  of  Philip  Eugene  Rocke- 
feller ?  2.  If  the  trust  was  not  valid,  did  the  $1,000  vest  in  Philip 
Eugene  Rockefeller  immediately  on  the  death  of  the  testator  ?  3. 
If  the  trust  was  not  valid,  did  the  title  vest  in  the  residuary  legatees 
at  the  death  of  the  testator  P  4.  On  the  death  of  Philip  Eugene 
Rockefeller  does  the  $1,000  go  to  the  residuary  legatees  under  the 
will  or  to  the  personal  representatives  of  the  said  Philip  Eugene 
Rockefeller  T 

It  was  claimed  on  the  part  of  the  plaintiff  that  there  were  certain 
debts  of  said  Philip  Eugene  Rockefeller  that  had  been  presented  to 
plaintiff,  and  he  was  in  doubt  whether  he  could  safely  pay  them  out 
of  the  $1,000.  Defendants  claimed  that  when  demanding  the  pay- 
ment of  the  $1,000,  they  had  offered  plaintiff  a  sufficient  bond  of 
indemnity  against  all  claims  which  might  be  presented;  that  plain- 
tiff had  used  the  funds  in  his  own  business  and  was  unable  to  pay 
without  borrowing,  and   that  defendants  had  asked  plaintiff  to 
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account  before  the  sxtirogate,  which  he  refosed.    Sach  other  facts 
as  are  material  appear  in  the  opinion. 

Mayham  (§  JSrum,  £6r  appellant. 

i\r.  P.  Hinman,  for  reepond^ts. 

Laj^dok,  J.  The  testator  only  gare  the  interest  of  ll^O(H>  to 
Philip  E.  Bockefeller;  this  was  to  oontinne  for  ftye  yeavs ;  if  Philip 
shonld  then  ha^e  refonnecU  thepdneipai  wae  to  he  paid  him ;  if  he 
had  not  reformed^  the  interest  was  to  be  paid  him  for  three  years 
longer,  and  then  the  prin^pal  was  to  be  giYen  to  these  defendants* 
As  Philip  died  within  the  fiye  years  without  haying  reformed, 
the  oondition  precedent  upon  whidi  the  gift  of  the  principal 
to  Philip  depended  did  not  and  could  not  happen  and  the  gift  of 
the  principal  neyer  Tested  in  Philip.  That  is  to  say,  tu>  gift  of  it 
was  made  to  him.  The  bequest  of  the  same  oyer  to  these  defend- 
ants took  effect  and  they  became  entitled  to  the  money.  Oaw  r. 
Robertson,  5  N*.  Y.  125.  The  fiye  years  during  which  the  executor 
was  to  pay  Philip  E.  the  interest  was  a  probationary  period  giyen 
him  in  which  to  reform.  It  is  reasonable  to  suppose  that  the  testa- 
tor intended  this  probationary  period  should  end  with  the  life  of  the 
party  whose  reform  was  desired,  and  the  payment  of  interest  should 
also  end.  2  WiUiama  on  Ex'rs  (5th  ed. ),  1132.  "So  testator  can,  by 
implication^  be  held  so  stupid  as  to  have  intended  that  his  executors 
should  hold  funds  in  suspense,  contingent  upon  the  reformation  of 
a  person  after  his  decease.  The  couort  was  right  in  giving  judgment 
in  f ayor  of  the  defendants. 

The  learned  judge,  howeyer,  refused  to  find  that  this  was  a  proper 
case  for  the  plaintiff  to  apply  to  this  court  for  a  construction  of  this 
will.  He  found  that  the  plaintiff  had  used  the  principal  sum  in  his 
busiuess.  He  refused  to  find  that  he  was  entirely  responsible  and 
ready  and  willing  to  pay  the  $1,000  oyer  to  the  persons  who  might 
be  adjudged  entitled  to  the  same,  and  refused  to  find  that  the  plain- 
tiff acted  in  good  faith  in  bringing  this  action.  He  charged  him 
personally  with  the  costs,  granted  five  per  cent  addition^  allowance 
of  costs,  and  charged  him  interest  compounded,  with  biennial  rests. 
We  haye  carefully  examined  the  case  and  think  the  learned  judge 
was  warranted  in  the  yiew  he  took  of  the  plaintiff's  conduct  and 
was  therefore  warranted  in  the  judgment  he  awarded. 
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The  effect  of  the  finding  is,  that  the  plaintiff  did  not  bring  this 
action  &r  the  purpose  of  ascertaining  who  were  entitled  to  the  fond^ 
but  for  the  purpose  of  prerenting  those  lawfully  entitled  to  it  from 
promptly  obtaining  their  own ;  that  he  might  himself  continue  to 
use  a  fond  he  had  no  right  to  use  at  all ;  that  he  preferred  to  waste 
the  fund  in  costs  rather  than  pay  it  to  its  rightful  owner ;  that  any 
day  of  payment  was  inconYenient,  and  therefore  unjustly  sought  to 
be  postponed. 

The  judgment  should  be  affirmed,  with  costs  against  the  plaintiff 
personally. 

GouNTBYMAN,  J.,  disscnted. 

Judgment  (i^rmed. 
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CarUraet  — for  hoard  and  wnnces  not  implied  between  near  relatwes. 

Defendant,  daring  the  pendency  of  an  action  against  her  hasband  for  divorce, 
wae  invited  bj  plaintiflfs  wife,  her  sister,  with  the  acquiescence  of  pUiintiif, 
to  stay  at  plaintiff's  house  antil  she  ooold  do  better ;  and  she  and  her  two 
children  lived  several  months  in  plaintiff's  family.  Daring  her  stay  ^he 
assisted  in  doing  the  household  work.  Held,  that  an  agreement  that  she  was 
to  recover  compensation  for  her  labor  and  pay  plaintiff  for  board  would  not 
be  implied. 

1  ransactions  of  this  kind  between  relatives  stand  on  a  different  footing  from 
those  between  persons  not  related.  In  the  latter  case  the  law  may,  in  the 
absence  of  special  circumstances,  imply  mutual  premises,  while  in  the  former 
it  will  not. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Helen  A.  Van  Euren  against  John 
Saxton  to  recover  the  amount  of  a  promissory  note ;  also  for  servi- 
ces of  plaintiff;  also  for  services  of  plaintiff 's  minor  son,  and  also 
for  goods  sold  and  deliyered.  The  answer  set  up  as  a  counter-claim 
an  indebtedness  for  boards  lodging  and  washing  for  plaintiff  and 
her  minor  children.     Sufficient  facts  appear  in  the  opinion. 

8,  K  Fillrins,  for  appellant. 

Ikccker  <&  Bowen,  for  respondent. 

Gilbert,  J.  The  plaintiff  is  a  sister  of  the  defendant's  wife. 
She  had  been  married  to  one  Perry,  but  obtained  a  judgment  for  an 
absolute  diyorce  against  her  husband  on  the  3d  of  October,  1868. 
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In  July  or  Angust  preceding,  she,  with,  her  two  children,  went  to 
the  defendant's  to  lire,  and  there  they  remained  several  months  as 
members  of  his  family.  On  the  21st  of  October,  1868,  the  defend- 
ant borrowed  of  the  plaintiff  $300,  and  gave  her  his  note  therefor. 
The  defendant  made  several  payments  on  the  note.  Tl^s  aotion 
was  brought  to  recover  a  sum  due  on  that  note,  and  the  defendant 
pleaded  as  a  set-off  a  claim  for  the  board  of  the  plaintiff  and  her 
children.  The  referee  found  that  the  plaintiff  performed  services 
for  the  defendant  while  a  member  of  his  family,  and  that  the 
defendant  furnished  board  for  herself  and  children  during  that 
time;  that  the  value  of  such  board  exceeded  her  services  in  the  sum 
of  $348,  but  that  such  services  were  rendered,  and  such  board  was 
furnished  upon  the  mutual  understanding  between  the  parties  that 
neither  should  make  any  charge  therefor.  He  therefore  rendered 
a  judgment  in  favor  of  the  plaintiff  for  $217,  being  the  balance  due 
upon  the  note. 

We  think  the  finding  of  the  referee  is  correct.  The  evidence 
shows  that  the  plaintiff  became  a  member  of  the  defendant's  family 
on  the  invitation  of  his  wife,  and  with  his  assent,  and  that  she  was 
expected  to  remain  with  her  children  until  she  could  do  better.  No 
intimation  was  given  by  either  party  that  pecnniary  compensation 
should  be  made  by  one  to  the  other,  nor  did  the  defendant  make 
any  claim  for  board  until  after  the  plaintiff  had  left  him,  nor  until 
she  sought  to  enforce  pajrment  of  the  balance  due  upon  the  note. 
The  inference  from  the  circumstances  therefore,  that  the  plaintiff 
did  not  occupy  the  position  of  a  servant  to  the  defendant,  and  that 
she  was  not  received  into  his  family  as  a  boarder,  is  very  strong  if 
not  conclusive.  Transactions  of  this  kind  between  relatives  stand 
on  a  different  footing  than  those  between  persons  who  are  not  bound 
to  each  other  by  such  ties.  In  the  latter  case  the  law  may,  in  the 
absence  of  special  circumstances,  imply  mutual  promises  to  pay, 
while  in  the  former  it  will  not.  Robinson  v.  Oushman,  2  Denio, 
162 ;  William  v.  Hutchinson,  3  N.  Y.  312;  S.  C,  5  Barb.  122 ; 
Sharp  V.  Cropsey,  11  id.  224;  Wilcox  v.  Wilcox,  48  id.  327. 

The  judgment  should  be  affirmed. 

Judgtnent  affirmed. 
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TUie — lands  e&riMifed  to  hudnmAandi/oife — Tsnanepby^entiretp — interest  cf 
hiuband  and  ofirifA — huAami^B  UUerettmayhesMwi  eaeeuUan — Statutory 
eomiruUufn. 

Where  lands  are  oonyeyed  to  hiuband  and  wife  jointly  (1)  thef  take  aa  tenanta 
bj  the  entirety ;  (2)  the  hneband  has  the  right  of  poseesaion  daring  their 
joint  lives,  and  (8)  the  entire  estate  vests  in  the  survivor.  (4)  The  husband's 
interest  may  be  sold  on  execution  against  him,  and  the  purchaser  acquires 
an  estate  for  the  life  of  the  husband,  and  in  case  he  survives  his  wife,  the 
entire  estate.  (5)  This  estate  is  not  defeated  by  a  subsequent  divorce  for 
adultery  of  the  hasb«uid,  (6)  but  in  case  the  wife  survives  she  takes  the  lands 
discharged  of  his  debts. 

The  statutes  relating  to  the  separate  estate  of  married  women  have  not  changed 
the  nature  of  the  estate  created  by  a  conveyance  of  lands  to  a  husband  and 
wife  jointly. 

Appeal  by  defendant  from  a  jndgm^it  in  f aFor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Daniel  B.  Beach  against  Clarinda 
HoUister  to  recoYer  the  possession  of  certain  real  estate  situated  in 
the  city  of  Bochester.    The  premises  in  -question  were  a  part  of  lots 

91  and  92  of  the  "Caledonia  plat,"  on  Glasgow  street  in  said  city, 
which  were  in  1849  conyeyed  by  the  owner,  at  that  time,  of  the  title 
thereof  to  Orange  Owen  and  Jnlia  Ann  Owen,  his  wife,  and  their 
heirs,  at  which  time  the  said  grantees  entered  into  possession.  In 
1852  Olark  Tillingast  recovered  a  judgment  against  said  Orange 
Owen  and  another,  which  was  docketed  in  Monroe  county.  In 
1857  execution  was  issued  on  the  judgment  and  the  said  lots  91  and 

92  were  sold  thereunder  to  plaintiff,  who,  in  1858,  received  a  deed 
from  the  sheriff  who  made  the  sale.  In  1860  said  Orange  Owen 
and  wife  (the  said  lots  91  and  92  having  been  divided  into  three  lots) 
by  deed  conveyed  two  of  the  subdivided  lots  to  Oalvin  W.  Owen, 
who,  in  1868,  then  being  in  possession,  conveyed  the  east  one  of 
them,  the  premises  in  question,  to  William  Cox,  and  said  Cox,  in 
1871,  conveyed  to  defendant,  who  was  in  possession  when  the  action 
was  brought. 

In  1854  said  Julia  A.  Owen  obtained,  in  the  Supreme  Court,  a 
divorce  a  mensa  et  thoro  from  her  husband.  The  decree  pro- 
vided that  the  wife  should  have  the  rents  of  the  westernmost 
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honse  and  lot  on  Glasgow  street  In  the  jear  1860,  after  the  con- 
Teyanoe  by  Orange  and  Julia  Owen  to  Galyin  E.  Owen,  said  Julia 
Owen  obtained^  in  the  Supreme  Oourt,  against  said  Orange  Owen 
a  divorce  a  vinculo  toft  adult^.  In  the  decree  it  was  ordered 
**  that  she  may  have  and  hold  to  her  own  separate  use  all  and  singu- 
lar the  property  and  effects  wbatsoerer  now  in  her  possession,  which 
may  at  any  time  heretof(»re  haye  belonged  to  the  defendant"  At 
thaf  time  die  was  in  possession  of  the  middle  one  of  the  three 
lots  formed  by  the  subdivision  ol  lots  91  and  92. 
Enough  other  facts  appear  in  the  opinion. 

Wheeler  &  Bates  and  J.  (7.  Cochrane,  for  appellant,  as  to  the 
nature  of  the  estate  cited  Torrey  v.  Torrey,  14  N.  Y.  430 ;  Jackson 
V.  McOonnelf  19  Wend.  175 ;  Barber  v.  Harris,  15  id.  615. 

DaniA  B.  Beach,  respondent  in  person. 

GiLBSBT,  J.  We  see  no  reason  to  doubt  the  eorrectniess  of  the 
judgment  api>ealed  from.  The  effect  of  the  conveyance  by  Charles 
L,  Pardee  and  wife,  to  Orange  Owen,  and  Julia  Ann,  his  wife,  and 
their  heirs^  is  correctly  stated  by  the  appellant's  counsel.  The 
statute  making  an  estcd^e  granted  to  two  or  more  persons  a  tenancy 
in  common,  unless  declared  to  be  a  joint  tenancy  (1 B.  S.  727,  §  44), 
does  not  apply  to  the  conveyance  of  an  estate  to  husband  and  wife. 

If  an  estate  in  land  be  given  to  a  husband  and  wife,  they  are  not 
properly  joint  tenants,  or  tenants  in  common,  for  they  are  but  one 
person  in  law,  and  cannot  take  by  moieties,  but  are  both  seized  of 
the  entirety.  This  species  of  tenancy  arises  from  the  unity  of  hus- 
band and  wife.  2  Kent's  Oom.  132.  Under  such  a  conveyance 
the  husband  has  a  right  of  possession  of  the  property  during  the 
joint  lives  of  himself  and  wife,  and  in  case  of  his  surviving  his  wife, 
he  becomes  entitled  to  the  fee. 

We  are  of  opinion  that  the  interest  of  the  husband  in  this  case 
was  subject  to  sale  on  executioiL  Code,  §§  282,  462.  What  a 
man  can  sell  himself,  can  on  execution  be  legally  sold  for  his  debts, 
and  it  has  been  repeatedly  held  in  this  State  that  a  husband  in  a 
case  like  this  has  the  absolute  control  of  the  estate  of  his  wife  dtir- 
ing  his  life,  and  maymortgagCi  lease  and  convey  his  interest. 
Barber  v.  Harris,  15  Wend.  615;  Jackson  v.  McCmnei,  19  id.  175; 
Torrey  v.  Torrey,  14  N.  Y.  430;  8nyd&r  v.  SponaMe,  1  Hill,  667. 
It  would  appear  also,  that  his  contingent  interest  dependent  upon 
his  surviving  his  wife  may  be  sold.  Sheridan  v.  Hoiise,  4  Keyes,  589. 
Vol.  V,  N.  Y.  Kep.  —  72 


570  FOURTH  DEPAETMENT, 

Beach  t.  Holllster. 

But  if  it  Bhould  be  held  that  the  possibility  of  sarviyorship  of  the 
husband  did  not  pass  to  the  plaintiff^  by  Tirtne  of  his  purchase  at 
the  execution  sale,  it  would  not  affect  the  validity  of  the  sheriff's 
conveyance^  for  that  conveyance  would  still  be  operative  to  pass 
whatever  interest  the  judgment  debtor  had.  1  B.  S.  739^  §  143. 
The  sheriff's  deed^  in  contemplation  of  law,  is  that  of  the  judgment 
debtor.  2  B.  S.  373,  §  62;  Oooper^s  Lessee  v.  Gdlbraith,  3  Wash.  0. 
0.  550;  Massey  v.  Thompson,  2  A.  &  McOord,  105;  McKnight  v. 
Gordon,  13  Rich.  Eq.  222,  239.  In  the  present  case,  that  interest 
was  at  least  the  possession  and  usufruct  of  the  property  during  the 
life  of  the  husband.  The  husband  being  still  alive,  the  plaintiff  is 
entitled  to  recover  the  possession  of  the  property.  If  the  wife  suN 
vives  the  husband,  she  will  take  the  estate  discharged  of  his  debts, 
and  of  any  right  acquired  by  the  plaintiff  as  purchaser  at  the  execu- 
tion sale,  for  the  reason  that  she  takes  it  by  virtue  of  the  grant  in 
the  original  conveyance,  and  not  under  or  through  her  husband. 
But  the  husband's  interest  may  be  sold  under  execution  during 
coverture. 

It  appears  that  after  the  purchase  by  the  plaintiff,  the  wife  of 
the  judgment  debtor  obtained  a  decree  for  an  absolute  divorce 
against  him  on  the  ground  of  adultery.  Upon  this  it  is  contended 
by  the  appellant's  counsel,  that  such  divorce  terminated  the  right 
of  the  husband ;  that  so  far  as  the  property  in  question  is  concerned, 
it  is  the  same  as  if  he  were  dead,  and  that  the  rights  of  the  plain- 
tiff, as  purchaser  at  the  execution  sale,  cannot  survive  the  rights  of 
the  judgment  debtor  himself.  No  authority  for  this  proposition 
has  been  cited.  We  think  that,  inasmuch  as  an  estate,  during  the 
life  of  the  husband,  was  lawfully  sold  and  conveyed  to  the  plaintiff, 
such  estate  must  continue  until  it  has  been  terminated  by  the  death 
of  the  husband,  unless  the  statute  regulating  divorces  operates  to 
destroy  it. 

The  provision  of  the  statute  is  as  follows  :  "  If  the  wife  be  the 
complainant,  and  a  decree  dissolving  the  marriage  be  pronounced, 
and  she  shall  at  the  time  of  pronouncing  such  decree  be  the  owner 
of  any  real  estate,  or  have  in  her  possession  any  goods,"  and  ''all 
such  real  estate,  etc.,  shall  be  her  sole  and  absolute  property."  It 
may  be  added,  that  the  decree  of  divorce  provides  that  the  wife 
''may  have  and  hold  to  her  own  separate  use  all  and  singular  the 
property  and  effects  whatsoever  now  in  her  possession,  which  may 
at  any  time  heretofore  have  belonged  to  the  husband."  The  prop- 
erty in  controversy  is  not  embraced  in  the  statute,  or  in  the  decree. 
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because^  as  already  shown^  the  wife  is  not  entitled  to  possession 
nntil  after  the  death  of  the  husband.  Until  that  event  has  hap- 
pened^ the  plaintiff  is  entitled  to  hold  and  enjoy  the  estate^  and  to 
take  the  whole  estate  in  case  the  hnsband  surviyes  his  former  wife. 
In  the  case  of  Ames  y.  Nomian,  4  Sneed,  683^  the  precise  point 
under  consideration  was  very  ably  discussed  and  decided.  It  was 
there  held  ^'  that  the  purchaser  at  the  execution  sale  acquires  the 
interest  that  was  Tested  in  the  husband.  If  the  husband  surviyes 
the  wife,  the  purchaser  at  the  execution  sale  becomes  the  owner  in 
fee  of  the  entire  estate^  and  a  purchaser  at  an  execution  sale  not 
made  with  reference  to  the  contingency  of  a  divorce^  is  not  affected 
by  a  subsequent  divorce  a  vinculo,  but  becomes  invested  with  the 
right  to  occupy,  and  enjoy  the  profits  of  the  land  as  owner  during 
the  joint  lives  of  the  husband  and  wife,  subject  to  the  contingency, 
that  if  the  wife,  so  divorced,  survives  her  former  husband,  the  pur- 
chaser's estate  will  then  terminate ;  but  that  if  the  husband  survives, 
said  purchaser  will  become  the  absolute  owner  of  the  whole  estate." 
This  is  in  accordance  with  the  decisions  of  our  courts  before  cited, 
and  in  our  opinion  the  rule  of  law  upon  this  subject  is  there  cor- 
rectly stated. 

With  respect  to  the  point  that  the  plaintiff's  title  to  the  property 
has  been  waived,  it  is  sufficient  to  say  that  no  such  defense  is 
pleaded,  and  that  the  conveyance  to  the  plaintiff  was  on  record 
when  the  defendant  purchased,  and  thus  any  equitable  claim  founded 
on  lack  of  notice  was  destroyed. 

It  has  been  suggested  on  the  part  of  the  respondent,  that  the 
acts  for  the  more  effectual  protection  of  the  property  ot  married 
women  have  changed  the  nature  of  the  estate  created  by  a  convey- 
ance like  the  one  in  question,  and  that  by  the  operation  thereof, 
Owen  and  his  wife  took  each  an  equal  undivided  one-half  in  fee,  as 
tenants  in  common.  To  this  we  cannot  assent.  '  Those  statutes 
operate  only  upon  property  which  is  exclusively  the  wife's,  and 
were  not  intended  to  destroy  the  legal  unity  of  husband  and  wife, 
or  to  change  the  rule  of  the  common  law  governing  the  effect  of 
conveyances  to  them  jointly.  Oodet  v.  Gori,  31  Barb.  314 ;  Farmers^ 
Bank  v.  Gregory ,  49  Barb.  155  ;  Freeman  v.  Barber,  3  N".  Y.  Sup. 
575 ;  Fisher  v.  Provin,  25  Mich.  350  ;  Diver  v.  Diver,  56  Penn. 
St,  106. 

For  these  reasons,  we  think  the  judgment  appealed  from  should 
be  affirmed. 

Judgment  affirmed. 


572  FOURTH  DEPAETMENT, 

Goetemann  v.  Connectlcat  Mutaal  Life  Insaranoc  Co. 


OoBTZHAKK  V.  OoisTKUOTicirr  Mutual  Lctb  Iks.  Co. 

Inntrcmee — Life polioif^eondiUon  in ^^ death  "in  eoneeqwnee of  moUtOon  nf 

km." 

A  life  inflorance  policy  contained  a  provlBion  rendering  it  void  if  the  insured 
should  die  "  in  oonfleqnenoe  of  his  violation  of  any  law."  The  inBured  was 
killed  by  H.,  shortly  after  having  had  illicit  interooorse  with  the  wife  of  H. 
Held,  that  even  if  the  act  of  the  insured  was  a  violation  of  the  law,  he  did 
not  die  in  consequence  of  it  within  the  meaning  of  the  policy,  and  the 
policy  was  not  avoided  thereby. 

Motion  by  plaintiff  for  a  new  trial  upon  a  case  and  exceptions 
ordered  to  be  heard  in  the  first  instance  at  the  general  term. 

The  action  was  brought  by  Elizabeth  Goetzmann,  administratrix^ 
etc.^  of  Jacob  Goetzmann,  deceased^  npon  an  insurance  policy 
issued  by  the  defendant  upon  the  life  of  said  Jacob  Goetzmann. 
This  policy  contained  a  proyision  that  if  the  insured  should  die  by 
suicide  or  in  consequence  of  his  violation  of  any  law^  then  and  in 
such  case  said  policy  should  become  null  and  void.  The  insured 
was  shot  and  killed  by  one  John  Hesler^  just  after  he  had  had 
illicit  intercourse  with  Hosier's  wife. 

At  the  trial  the  court  charged  as  follows:  ''It  is  a  yiolation  of 
law  for  a  man  to  interfere  with  the  most  sacred  relations  we  haye 
in  social  life^  and  when  he  undertakes  to  commit  adultery  with  the 
wife  of  his  neighbor^  he  has  violated  the  law;  and  if  the  death  he 
suffers  grows  out  of  that  fact,  then  the  policy  is  forfeited."  *  * 
Whether  Hosier  saw  him  or  not  is  not  absolutely  material  in  this 
case,  if  he  saw  him  in  the  act  of  adultery,  or  under  such  circum- 
stances as  was  satisfactory  evidence  to  him  that  he  had  committed 
adultery;  then  he  had  a  right  to  shoot  him,  if  he  did  it  directly 
after  the  offense  —  not  exactly  the  right;  but  the  law  is  careful  of 
the  feelings  of  individuals  in  that  regard,  and  has  so  much  respect 
for  the  natural  impulses  of  a  man  who  is  placed  under  circum- 
stances of  that  kind,  that  it  says  he  does  not  commit  murder;  so 
that  while  the  commission  of  that  act  is  fresh,  and  he  shoots  a 
person  under  circumstances  that  satisfy  him  that  the  act  has  been 
committed.  *  *  ♦  K  he  was  actually  doing  the  illegal  act, 
and  the  death  resulted  as  a  consequence  of  that  act,  then  the 
plaintiff  is  not  entitled  to  recover  in  this  case.'' 

To  these  portions  of  the  charge  plaintiff  excepted.  - 
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/.  G.  Cochrane  and  Wm.  M.  Bates,  for  plaintiff. 

Pratt  d  Bronm,  for  defendant,  cited  2.  Bash.  Cr.  Law,  §  708; 
State  ¥•  Johnston,  8  Ired.  B81;  State  v.  Samuel^  3  Jones  {N.  0.), 
74;  a  Whart.  Cr.  Law,  §  389;  StaUy.  WiUs  1  Dev.  &  Bat  121, 169. 

GiLBBBT,  J.  The  learned  justice  at  the  circuit  certainly  gave  to 
the  jury  an  erroneous  exposition  of  the  law  of  homicide  as  the 
same  is  administered  in  this  State.  But  we  need  not  stop  to  dis- 
cuss that  subject.  The  case  comes  before  us  upon  exceptions  taken 
by  the  plaintiff  at  the  trial. 

At  the  close  of  the  testimony  the  plaintiff  moved  in  effect  that 
the  court  direct  a  yerdict  in  her  favor.  We  think  that  motion 
should  have  been  granted. 

The  condition  of  the  policy  is  that ''  if  the  assured  shall  die  by 
suicide,  or  in  consequence  of  his  violation  of  any  hw,^^  the  policy 
shall  be  void.  Assuming  that  the  act  of  adultery  was  a  violation 
of  law,  within  the  meaning  of  the  parties  to  the  contract  of  insur- 
ance, we  are  of  opinion  that  the  assured  did  not  die  in  consequence 
of  it.  The  undisputed  facts  show  that  he  was  killed,  not  in  the 
act  of  adultery,  nor  in  the  defense  of  person  or  property.  The 
offense  had  been  completed,  and  the  assured  was  about  to  go  away. 
He  was  not,  therefore,  at  the  time  he  was  killed,  violating  any  law, 
or  even  committing  a  trespaaa,  for  he  was  in  the  house,  by  the 
license  of  the  wife,  from  whom  the  husband  had  separated. 

Our  law  plainly  denounces  an  act  like  that  perpetrated  by  Hosier 
as  a  crime,  and  we  can  conceive  of  no  principle  upon  which  it  could 
properly  be  treated  in  a  court  of  justice  as  a  natural  or  legitimate 
effect  of  the  cause  stated.  It  would  be  more  reasonable  to  conclude 
from  the  evidence  that  Hesler  assassinated  the  assured  in  cold 
blood,  lying  in  wait  for  that  purpose,  and  that  he  was  actuated  by 
jealousy,  or  a  wish  for  revenge.  The  fact  that  the  interval  between 
the  injury  and  the  killing  was  short,  is  not,  in  this  instance, 
material.  If  the  assured  had  been  killed  a  week  or  a  year  after  the 
injury  for  the  same  cause,  it  would  have  been  quite  as  direct  a 
result  thereof  as  when  it  was  done.  In  short,  the  proposition  that 
a  man  who  has  been  thus  wantonly  killed  by  another,  without 
necessity  or  lawful  excuse,  died  in  consequence  of  his  own  act,  is 
logically  contradictory,  unless  it  be  admitted  that  the  killing  of  an 
adulterer  follows  his  offense  in  the  ordinary  sequence  of  events. 
That  admission  we  are  not  prepared  to  make. 
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If,  however,  it  was  proper  to  submit  the  ease  to  the  jury,  we  are 
of  opinion  that  the  charge  of  the  learned  judge  was  erroneous,  and 
that  the  exceptioils,  although  not  as  precise  and  as  specific  as  they 
should  have  been,  are  sufficient  to  bring  the  subject  before  us. 

The  jury  were  told  that  if  Hesler  killed  the  assured  because  he 
had  committed  the  act  of  adultery,  it  was  not  murder,  and  they 
might  properly  have  inferred,  and  probably  did  infer  from  the 
language  of  the  judge,  that  such  killing  was  excusable  if  not  justi- 
fiable. They  were  also  instructed  that  if  they  could  find  no  other 
reason  for  Hesler's  shooting  the  assured  except  his  understanding 
that  the  assured  had  committed  adultery  with  his  wife,  then  the 
defendant  was  entitled  to  a  verdict. 

This  was  equivalent  to  a  positive  direction  to  find  a  verdict  for 
the  defendant,  for  there  was  not  even  a  pretext,  much  less  any 
evidence,  of  any  other  excuse  for  the  killing.  The  motive  and 
intent  of  Hesler,  in  doing  the  act,  were  practically  withdrawn  from 
the  consideration  of  the  jury,  by  the  statement  that  the  killing  was 
not  criminal,  and  they  were  permitted  to  find  a  verdict  for  the 
defendant,  notwithstanding  the  killing  was  on  account  of  a  past 
injury.  We  must  dissent  from  all  this.  The  inference  that  Hesler 
killed  the  assured,  not  under  an  impulse  produced  by  an  adequate 
provocation,  but  merely  to  revenge  himself  for  what  the  latter  had 
done,  is  a  reasonable,  if  not  a  necessary  one,  from  the  evidence,  and 
imless  the  circumstances  attending  the  transaction  were  such  as  to 
justify  a  reduction  of  the  crime  below  the  grade  of  murder,  the  case 
was  not  within  the  condition  of  the  policy.  It  was,  therefore,  to 
say  the  least,  the  duty  of  the  judge  to  submit  to  the  jury  the  ques- 
tion whether- Hesler  fired  the  pistol  with  intent  to  kill,  or  whether 
the  killing  was  in  the  heat  of  passion,  caused  by  the  act  of  adultery, 
and  to  instruct  them  that  if  they  should  find  the  former  to  have 
been  the  case,  the  defense  failed.  Bradley  v.  Mut.  Ben.  Life  Ins, 
Co.,  45  N.  Y.  422,  429,  and  cases  cited. 

For  the  reasons  stated,  the  exceptions  must  be  allowed,  and  a  new 
trial  must  be  granted,  with  costs  to  abide  the  event. 

New  trial  granted. 
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8MuU  of  WrMiation — action  for  penalty — AnimaU  at  la/rge  in  highway. 

In  an  action  to  recover  penalties  under  the  statutes  relating  to  animals  running 
at  large  in  the  highways  (Laws  1862,  chap.  459  ;  1867,  chap.  614 ;  1869,  chap. 
424),  hM,  (1)  that  the  objection  that  the  action  was  not  brought  within 
one  year  (Code,  g  96),  could  be  taken  only  by  answer ;  (2)  that  the  limitation 
in  section  7  of  the  act  relates  to  proceedings  in  taking  up  anioLals  running 
at  large  and  not  to  the  penalties  given  by  section  1,  and  (8)  that  such  penal- 
ties are  recoverable  by  action. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendant 
entered  upon  tiie  verdict  of  a  jury  in  the  county  court  of  Erie 
county,  and  from  an  order  denying  a  new  trial. 

The  action  was  brought  in  a  justice's  court  by  Gardner  B.  Cot- 
ton against  Frederick  Maurer  to  recover  penalties  given  by  statute 
for  cattle  running  at  large  in  the  highways.  The  justice  rendered 
judgment  for  the  defendant  and  the  plaintiff  appealed  to  the 
county  courts  where  the  action  was  re-tried.  On  the  trial  the 
plaintiff  proved  the  running  at  large  of  the  defendant's  cattle  in 
the  highway,  in  the  year  1871.  The  action  was  commenced  August 
24,  1872,  and  the  chief  question  was  whether  the  plaintiff  could 
recover  for  penalties  which  accrued  more  than  one  year  before  the 
commencement  of  the  action.  The  judge  ruled  that  he  could  not 
and  so  charged  the  jury,  who  found  a  verdict  for  defendant. 

Thomas  Gorlett,  for  appellant. 
K  Thayer,  for  respondent. 

E.  Dakwik  Smith,  J.  The  county  judge  erred  we  think  in  his 
charge  to  the  jury  that  the  plaintiff  could  not  maintain  the  action 
unless  the  penalty  accrued  after  the  24th  day  of  August,  1871. 

The  second  section  of  the  act  of  1862  (chap.  459),  as  amended  in 
18C7  (chap.  814),  gives  a  penalty  of  $5  for  every  horse,  swine  or  cat- 
tle, and  II  for  every  sheep  or  goat  found  running  at  large  in  the 
highways,  to  be  recovered  by  civil  action  by  any  inhabitant  of  the 
town  in  his  own  name,  or  in  the  name  of  the  overseer  of  the  poor 
of  said  town.     Section  96  of  the  Code  provides  that  an  action  upon 
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a  statute  for  a  penalty  or  forfeiture  given  in  whole  or  any  part  to 
any  person  who  will  prosecute  for  the  same  must  be  commenced 
within  one  year  after  the  commission  of  the  offense. 

This  section  applies  to  the  cause  of  action  in  this  suit^  but  the 
defense  was  not  available  at  the  trial  upon  the  single  ground  that 
no  such  defense  was  set  up  by  answer.  Section  74  of  the  Oode 
provides  that  civil  actions  shall  only  be  commenced  as  prescribed  in 
that  title  (title  2,  part  2),  but  the  objection  that  the  action  was 
not  commenced  within  the  time  limited  can  only  be  taken  by 
answer.  This  is  the  mle  as  applied  generally  to  all  statutes  of 
limitation. 

This  objection  was  distinctly  taken  and  urged  at  the  trial,  and 
the  court  requested  so  to  charge,  which  was  refused,  and  the  plain- 
tiff's counsel  duly  excepted. 

Section  ?  of  the  act  as  amended  in  1867  (chap.  814)  contains  the 
like  limitations  of  actions  in  respect  to  any  cause  of  action  arising 
out  of  any  proceedinga  had  or  taken,  or  attempted  to  be  had  or  taken, 
under  the  provisions  of  the  said  act.  This  section  was  obviously 
designed  for  and  relates  to  proceedings  of  persons,  parties,  or  public 
officers,  in  taking  up  horses,  cattle,  etc.,  running  at  large,  etc.,  in 
violation  of  said  act,  and  does  not  apply  to  the  specific  penalties 
given  by  section  1.  These  penalties  are  not  given  for  or  in  respect 
to  any  proceedings  authorized,  allowed  or  had  in  view  in  respect  to 
horses,  cattle  or  sheep  running  at  large. 

The  penalties  in  question  are  recoverable  by  action,  and  the  act 
contemplates  no  other  act  or  proceeding  to  entitle  a  party  to  recover 
them  than  simply  the  running  at  large  of  the  cattle,  etc.  The 
plaintiff  was  clearly  entitled  to  recover  at  the  trial  for  the  penalties 
proved,  independently  of  any  statute  of  limitation. 

The  order  and  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granied. 
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Evidence — an^eemeni  between  landlord  and  tenant  —  intereti  in  action — Judg- 
ment — not  reversed  for  immaterial  error. 

ft 

In  an  action  for  the  price  of  certain  potatoes  raised  on  plaintiif' 0  land,  defendant 
set  np  that  he  had  porchaaed  them  of  S.  who  raised  them.  Heid,  that  the 
agreement  made  between  plaintiff  and  S.  as  to  the  potatoes  and  their  owner- 
ship, was  admissible. 

Admissions  of  8.  made  some  months  after  the  agreement  was  made,  corrobo- 
rating plaintiff's  testimony  as  to  the  agreement,  were  testified  to  bj  plain- 
tiff's witnesses.  Held,  that  if  the  defense  was  reallj  in  the  interest  of  S. 
thej  were  admissible,  and  even  if  it  was  not,  being  merely  corroboratiTe 
of  other  evidence,  the  Judgment  would  not  be  reversed  for  error  in  admit- 
ting them. 

A  judgment  should  not  be  reversed  for  the  admission  of  improper  testimony  • 
where  abundant  other  competent  evidence  was  given  to  sustain  the  finding, 
and  the  court  can  see  that  it  occasioned  no  injury  to  the  party  objecting  to  it. 

Appeal  by  plaintifE  from  a  judgment  of  the  Monroe  connty 
oonrt  reyersing  a  judgment  rendered  by  a  justice  of  the  peace. 

The  action  was  brought  by  Joel  P.  Milliner  against  Oharles 
Lucas,  to  recoyer  for  the  price  of  a  quantity  of  potatoes  sold  and 
deliyered  to  the  defendant.  The  plaintiff  claimed  that  the  potatoes 
were  his  property,  and  the  defendant  claimed  to  have  purchased 
them  of  one  Slocum,  who  ra^ed  them  on  the  plaintiff's  land.  The 
justice  found  for  the  plaintiff,  and  rendered  judgment  in  his  fayor 
for  1101.84  besides  costs.  The  defendant  appealed  to  the  county 
court,  where  the  judgment  was  reyersed  upon  the  law.  The 
material  &ct8  appear  in  the  opinion. 

A.  P.  BfUt8,  for  appellant. 

Horace  J.  Thomas,  for  respondent. 

E.  Dabwik  Skith,  J.  The  judgment  rendered  by  the  justice 
upon  the  facts  was  clearly  warranted  by  the  eyidence,  and  could 
not  be  disturbed  for  any  error  in  that  particular.  The  only  ground 
of  error  stated  in  the  notice  of  appeal,  which  I  think  is  sufficient  to 
raise  any  yalid  ground  for  the  review  of  the  case,  and  upon  which 
the  judgment  was  doubtless  reversed,  is  the  fourth  specification. 
Vol.  V,N.  T.  Kbp.— 78 
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**  That  the  justice  erred  in  oyerraling  the  objection  by  the  defend- 
ant's counsel^  to  the  question  pnt  by  the  plaintiff's  counsel^  asking 
the  witness  to  go  on  and  state  what  the  arrangement  was  between 
plaintiff  and  Slocnm^  asked  of  plaintiff  himself,  and  within  the 
same  objection,  the  testimony  of  Allen  Marshall,  Hiram  Doty,  and 
others,  on  the  subject  of  Slocum's  admissions  of  what  the  arrange- 
ment was,  erroneously  receiyed,"  etc. 

So  far  as  the  defendant's  objection  related  to  the  testimony  called 
for  by  the  questions  put  to  the  witness,  it  was  clearly  not  well 
founded.  The  question  at  issue  was,  in  whom  was  the  property  in 
the  potatoes.  They  were  planted  on  the  plaintiff's  land  by  Slocum, 
and  it  was  clearly  proper  for  the  plaintiff  to  show  the  contract 
between  him  and  Slocum,  in  regard  to  the  planting,  cultivation  and 
marketing  of*  said  potatoes.  This  was  a  part  of  the  res  gestm,  and 
this  was  all  that  was  called  for  by,  or  stated  in  answer  to  the  ques- 
tion put  to  the  plaintiff.  It  was,  '^  what  was  the  conversation  or 
arrangement  with  Slocum  about  the  potatoes,  and  how  did  the 
potatoes  belong  to  you"? 

The  testimony  of  the  witnesses,  Marshall  and  Doty,  stands  upon 
different  grounds.  They  were  asked  whether  they  heard  a  conver- 
sation between  plaintiff  and  Slocum,  and  they  respectively,  in 
answer,  testified  to  a  conversation  between  plaintiff  and  Slocum 
some  two  weeks  before  the  trial,  in  October,  1873 ;  the  previous 
conversation  testified  to,  by  the  plaintiff,  being  in  the  spring  pre- 
vious. This  testimony  is  corroborative  of  the  testimony  so  given 
in  respect  to  th6  contract  by  the  plaintiff.  This  testimony,  if  it 
had  been  distinctly  objected  to  as  an  admission  or  declaration  of 
Slocum,  the  defendant's  vendor,  made  long  after  the  making  of 
said  contract  with  the  plaintiff,  should  have  been  held  inadmissible 
at  the  time,  or  stricken  out  afterward  if  there  had  been  any  mis- 
take or  surprise  in  receiving  it,  unless  its  reception  can  be  justi- 
fied on  the  ground  that  the  defendant  was  really  defending  the 
action  in  the  interest  and  for  the  benefit  of  Slocum  within  the 
exception  to  the  general  rule  stated  and  allowed  inPat^a  v.  Cagwiny 
Hill,  375  ;  Gardner  v.  Barden,  34  N.  Y.  433 ;  Tousley  v.  Barry, 
16  id.  600  ;  Foster  v.  Beal,  21  id.  250. 

The  defendant  really  had  no  interest  in  the  defense  of  the  suit 
for  he  had  not  paid  for  the  potatoes.  He  had  advanced  Slocum  in 
all,  $25  on  his  lot  of  600  or  800  bushels  of  potatoes,  which  he  pur- 
chased at  50  cents  a  bushel.     Slocum  was  in  this  view  the  real 
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defendant  in  intere&t,  and  his  admission  might  properly  he  received 
to  affect  his  interest.  Bnt  if  this  were  not  so,  the  reception  of  the 
evidence  of  Marshall  and  Doty  did  the  defendant  no  injury.  The 
evidence  was  merely  corroborative  of  the  plaintiff  upon  the  ques- 
tion of  the  original  contract  between  him  and  Slocum,  which  was 
abundantly  proved  without  such  corroboration  by  the  plaintiff's  tes- 
timony, which  was  not  contradicted  by  Slocum,  although  he  was 
sworn  as  a  witness  and  was  really  not  disputed. 
•  A  judgment  should  not  be  reversed  for  the  admission  of  improper, 
irrelevant,  immaterial  or  cumulative  testimony,  when  abundant 
other  competent  evidence  was  given  to  sustain  the  finding,  and  the 
court  can  see  that  it  has  occasioned  no  injury  to  the  party  object- 
ing to  it  WeUs  V.  Coney  65  Barb.  686,  689 ;  Orary  v.  Sprague, 
12  Wend.  41 ;  Spencer  v.  Saratoga  £  Washington  •JZ.  B,  Co.,  12 
Barb.  382 ;  Buck  v.  Waterbury,  13  id.  116;  and  not  even  in  a 
capital  case.  People  v.  GonzaleZy  36  N.  Y.  49,  59. 
The  judgment  of  the  county  court  should  be  reversed,  and  thitt 

of  the  justice  afi&rmed. 

Ordered  accordingk/. 


Wilson  v.  Oity  op  Watbbtown 

MufUdpal  eorporation — duty  a»  to  ifreeti^atrset-^tidewaik  part  qf^NegU- 

genes — by  eUy  as  to  strset. 

It  Ib  conduBiyelj  establiBhed  in  thU  State  that  a  municipal  ooipoiation  is  liable 
to  one  sustaining  injury  hj  reason  of  its  neglect  to  keep  itb  streets  in  a  safe 
condition,  and  a  sidewalk  is  a  part  of  tlie  street. 

In  an  action  against  a  citj  for  injnry  to  plaintiff,  caused  by  a  dangerous  obstxnc- 
tion  upon  a  sidewalk,  heid,  tliat  the  fact  that  the  obstruction  was  created  by 
a  railroad  company  which,  under  lawful  authority,  was  constructli^g  its  track 
across  the  street  at  the  place  where  the  obstruction  was  located,  did  not  exon- 
erate the  city. 

In  such  case  both  the  city'  and  the  railroad  company  would  be  liable  to  the 
person  injured,  and  the  city,  in  event  of  a  recovery  against  it^  would  have  a 
right  of  action  oyer  against  the  railroad  company. 

Appeal  by  plaintiff  from  an  order  at  the  circuit  directing  a  non- 
suit; from  an  order  at  the  special  term  denying  a  motion  to  set 
aside  the  nonsuit^  and  from  a  judgment  in  favor  of  defendant 
entered  upon  such  nonsuit. 
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The  action  was  brought  by  Frederick  P.  Wilson  against  the  city 
of  Watertown  to  recover  for  personal  injuries  receiyed  by  plaintiff 
in  consequence  of  a  dangerous  obstruction  on  the  sidewi^  in  a 
street  in  said  city.  The  obstruction  consisted  of  a  c;teep  embank- 
ment constructed  by  the  Oarthage^  Watertown  and  Sackett's  Harbor 
Bailroad  Company,  at  a  point  where  its  railroad  crossed  Mill  street 
in  said  city.  The  accident  took  place  in  the  night.  At  that  time 
there  were  no  lights  or  precautions  of  any  kind  to  prevent  such 
occurrences* 

The  railroad  company  named  was  duly  incorporated  under  the 
general  railroad  law>  and  it  had  received  ^om  said  city  authority  to 
construct  its  road  across  and  along  the  streets,  within  the  corporate 
limits  thereof,  upon  compliance  with  the  general  statutes  in  regard 
to  crossing  streets. 

The  court  nonsuited  the  plaintiff  on  the  ground  that  the  duty  of 
keeping  the  streets  safe  was  ^^  shifted  to  the  railroad  and  the  city 
was  relieved,  and,  therefore,  the  city  is  not  guilty  of  any  legal  neg- 
ligence." 

D.  (ySrimf  for  appellant. 

John  Lansing,  for  respondent,  as  to  the  liability  of  the  city  to 
keep  the  street  in  safe  condition,  cited  2  Dillon  on  Mun.  Corp., 
§8  786,  789;  West  v.  Village  of  Brockport,  16  N.  T.  161,  note;  Feo- 
pU  V.  T.  &  B.  B.  B.  Oo.,  37  How.  427;  MosMor  v.  U.  £  S.  B.  B.  Oo., 
8  Barb.  427;  Satot/er  v.  InhabitarUs  of  Northfield,  7  Oush.  490,  498; 
Young  v.  Yarmouth,  9  Gray,  386.  As  to  the  duty  in  respect  to 
sidewalks.  Cole  v.  Village  of  Medina,  27  Barb.  214;  Peck  v.  Village 
of  Batavia,  32  id.  634;  Hart  v.  City  of  Brooklyn,  36  id.  226;  Her- 
rington  v.  Village  of  Coming,  61  id.  396. 

GiLBSBT,  J.  The  duty  of  municipal  corporations  like  tiie 
defendants,  to  keep  the  streets  imder  their  control  at  all  times  in  a 
safe  condition,  and  their  liability  to  a  persoxl  who  has  sustained  an 
injury  in  consequence  of  their  neglect,  or  breach  of  that  duty,  have 
been  conclusively  established  in  this  State,  and  it  is  now  pretty  well 
settled  that  sidewalks  are  comprehended  in  the  term  '^streets."  It 
cannot  be  necessary  to  go  over  the  decisions  upon  this  subject  A 
reference  to  some  of  the  cases  in  which  the  salutary  rule  of  law  stated 
has  been  asserted  and  approved  will  suffice.    Hutson  v.  Mayor  of 
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JV:  r.,  9  N.  T.  163;  OmradY.  Trustees  of  Ithaca,  16  ii  168;  West  r. 
BrocJ^orty  id.  161;  Gongrefoe  v.  Smith,  18  id.  79;  Davenport  v. 
Euckman,  37  id.  668. 

The  plaintiff  was  injured  while  parsing  along  Mill  street,  in  the 
city  of  Watertown.  He  brought  ttiifi  action  to  recoyer  compensa- 
tion for  that  injury,  and  was  nonsuited.  The  only  reason  assigned 
for  the  nonsuit  was  that  the  liability  of  the  defendants  had  been 
shifted  to,  and  imposed  on,  the  Garthage,  Watertown  ft  Sacketfs 
Harbor  Bailroad  Company,  and  that  the  defendants  had  been  relieyed 
therefrom.  This  anomalous  result  seems  to  haye  been  drawn  from 
the  following  facts:  The  railroad  corporation  was  organized  pursu- 
ant to  the  general  railroad  act.  That  statute  authorized  them  to 
construct  their  railroad  upon  and  across  the  street  mentioned,  with 
the  assent  of  the  defendants,  but  not  without  such  assent,  and  it 
required  the  railroad  company  to  restore  the  street  to  its  former 
state,  or  to  such  state  as  not  unnecessarily  to  haye  impaired  its  use- 
fulness.   Laws  1860,  chap.  140,  §  28,  subd.  6. 

The  defendants  formally  consented  to  the  construction  of  the 
railroad  across  the  street,  subject  to  the  charter,  by-laws  and  ordi- 
nances of  the  defendant,  and  to  the  maps  and  profiles  then  on  file, 
upon  the  railroad  company  complying  with  the  general  statutes  in 
regard  to  crossing  streets,  and  under  that  consent  the  raUroad  was 
constructed  across  the  street.  The.  inmiediate  cause  of  the  plain- 
tiff's injury  appears  to  haye  been  a  pile  of  curb  or  gutter  stones 
against  which  he  was  precipitated,  and  it  may  be  inferred  that  the 
railroad  company  made  the  pile,  although  that  fact  was  not  dis- 
tinctly proyed.  Nor  does  it  appear  whether  the  railroad  company 
failed  to  comply  with  the  restrictions  imposed  by  the  defendants  as 
a  condition  of  permitting  them  to  cross  the  street.  Assuming, 
howeyer,  as  was  done  by  the  court  below,  that  the  dangerous  con- 
dition of  the  street  was  attributable  to  the  railroad  company,  and 
that  such  fact  made  it  liable  to  the  plaintiff,  it  does  not  follow  that 
the  defendants  were  exonerated  from  liability  to  the  plaintiff.  On  the 
contrary  the  rule  is,  that  all  wrong-doers  are  seyerally  liable  to 
the  party  injured.  A  municipal  corporation  may  not  be  liable  for 
an  injury  caused  by  a  nuisance  in  a  street  created  without  its  author- 
ity or  sanction,  of  the  existence  of  which  it  had  no  notice.  But  the 
nonsuit  in  this  case  was  not  put  upon  that  ground,  nor  does  that 
question  arise  here,  for  the  reason  that  there  was  at  least  some  eyi- 
dence  from  which  the  jury  might  haye  been  warranted  in  finding 
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that  the  defendants  had  notice  of  the  nuisance  which  caused  the 
injury  to  the  plaintiff.  The  only  ground  on  which  the  nonsuit 
could  be  sustained  would  be  that  on  which  it  was  placed  by  the 
court  below^  namely^  that  the  railroad  company  beilig  authorized 
by  the  legislature  to  do  what  they  did,  and  being  charged  with  the 
duty  of  restoring  the  street,  the  control  of  the  defendants  oyer  the 
street  was  suspended,  and  their  duiy  in  respect  thereto  was  super^ 
seded,  to  a  corresponding  degree. 

But  this  position  is  untenable.  The  acts  which  the  railroad 
company  were  authorized  to  do  were  not  necessarily  incompatible 
witb^  the  duty  of  the  defendants  to  keep  the  streets  in  a  safe  con- 
dition. The.  .effect  of  the  legislatiye  authority  was  merely  to 
render  acts  legal  which  without  it  might  have  been  illegal.  It 
contains  no  language  which  expressly,  or  by  reasonable  implication, 
modifies  or  abrogates  the  duty  which  the  law  had  cast  upon  the 
defendants,  or  the  liability  consequent  upon  a  neglect*  of  that  duty. 
The  duty  and  liability,  therefore,  remained.  It  is  the  common 
case  of  the  doing  of  a  lawful  act  which  renders  a  street  unsafe, 
such  as  making  ezcayations  in  it  for  water-pipes,  drains,  gas-pipes, 
areas,  etc.  -  These  priyileges,  if  not  incident  to  ownership,  require 
only  the  authority  of  the  municipality  to  make  the  exercise  of 
them  lawful  But  it  is  neyertheless  the  duty  of  the  municipality 
to  protect  the  citizens  against  danger  arising  from  the  negligient 
exercise  of  them.  In  case  injury  ensues  from  such  cause,  he  w^o 
makes  the  excayation  and  the  municipality  are  each  liable.  So 
this  case.  If  the  acts  of  the  railroad  company  constituted 
nuisance,  they  and  the  defendants  are  each  liable  for  their  own^ 
breach  of  duty;  the  former  for  placing  a  nuisance  in  the  street,  \ 
and  the  latter  for  not  remoying  it  therefrom,  or  affording  the 
necessary  protection  against  danger,  by  means  of  lights  and  bar- 
riers. We  cannot  on  this  appeal  determine  the  liability  of  the 
railroad  company;  but  if  the  injury  of  which  the  plaintiff  com- 
plains was  caused  by  their  neglect  of  duty,  they  are  primarily 
liable,  and  in  case  of  a  recoyery  against  the  defendants,  they  will 
haye  a  right  of  action  against  the  r^lroad  company.  Bobbins  v. 
Chicago  City,  4  WaU.  667;  S.  0.,  2  Black.  418;  City  of  Brooklyn  r. 
Brooklyn  City  B.  B.  Co.,  47  N.  Y.  476. 

But  the  fact  that  the  railroad  company  is  liable  to  the  plaintiff, 
and  may  be  liable  ultimately  to  the  defendants,  dp^s  not  abfsolye 
the  latter  from  their  liability  to  the  plaintiff.     Dillon  on  Mun. 
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Corp.,  §§  794,  796,  796,  and  causes  cited;  W&nddl  y.  City  of  Troy, 
89  Barb.  329;  S.  0.,  4  Keyes,  261,  and  oases  last  above  oited. 

No  reason  is  perceived  why  it  should  have  that  effect.  The 
defendants  were  adequately  protected  in  the  first  instance  by  the 
power  which  they  possessed  of  imposing  such  reasonable  condi- 
tions as  they  deemed  proper  upon  the  railroad  company.  By  this 
means  they  were  enabled  to  regulate  and  control  the  manner  of 
doing  the  work,  and  thus  to  insure  the  safety  of  ,the  street,  or  to 
get  an  indemnity  against  the  liability  to  injuries  happening  by 
reason  of  its  having  been  rendered  unsafe.  If  they  failed  to 
exercise  those  powers,  it  was  their  own  fault.  Furthermore,  the 
remedy  over  will  in  most  cases  be  found  an  effectual  shield  against 
undue  responsibility. 

We  are  of  opinion,  therefore,  that  nothing  has  been  shown  which 
makes  this  case  an  exception  to  the  general  rule  of  law  governing 
municipal  corporations  before  stated. 

Upon  the  other  questions  presented  on  the  motion  for  a  nonsuit 
we  agree  with  the  court  below,  that  there  was  enough  in  the 
evidence  to  require  the  submission  of  the  case  to  the  jury. 

The  judgment  must  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granied* 


Townsend  y.  Bissell. 

Tretpass — pottesrion  essential  to  sustain  aetioA  for^jtuUe^s  eourt'-^guestion 

of  possession  of  realty  not  one  of  title. 

In  an  action  for  treapMs  in  tearing  down  a  wall,  Add,  that  it  was  eflsential  that 
pliuntiff  should,  at  the  time  of  the  tiespBaa,  show  that  he  was  in  posseMion  of 
the  loeus  in  quo,  and  that  proof  of  a  mere  tortious  ooenpanpj  would  not 
suffice. 

In  such  a  case  the  question  of  actual  possession  of  lands  is  not  one  of  title, 
which  ousts  the  Justice's  court  of  jurisdiction. 

Appeal  by  plaintiff  from  a  judgment  in  the  Jefferson  county 
court  affirming  a  judgment  in  favor  of  defendant  rendered  by  a 
justice  of  the  peace. 

The  action  was  brought  by  (George  0.  Townsend  against  Bobert 
Bissell  and  Jane  Bissell,  his  wife,  for  tearing  down  and  removing  a 
stone  wall  erected  by  plaintiff.    The  defendants,  on  the  trial,  intro- 
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duced  evidence  showing  that  the  wall  was  erected  on  a  strip  of 
ground  between  plaintiff's  and  defendants'  premises^  which  had 
been  used  as  a  lane  or  paasage-way  for  over  forty  years,  also  that  the 
wall  was  removed  by  the  def  endant,  Jane  Bissell,  in  the  presence 
of  the  other  defendant,  her  husband,  and  by  his  direction,  Si^ch 
other  facts  as  are  material  appear  in  the  opinion. 

Anson  J9.  Moore,  for  appellant. 
Z).  O'Brien,  for  respondents. 

QiLBEBT,  J.  The  objection  to  the  proof  of  the  lane  was  too  gen^ 
eral.  If  it  had  been  put  upon  the  ground  that  the  defense  sought 
to  be  established  thereby  had  not  been  pleaded,  it  might  have  been 
obviated  by  an  amendment.  We  must,  therefore,  regard  the  evi- 
dence as  properly  in  the  case,  and  determine  the  rights  of  the  parties 
accordingly. 

It  appears,  then,  that  the  heus  in  quo  is  a  part  of  a  lane  ten  feet 
wide,  running  between  the  premises  in  possession  of  the  parties 
respectively,  and  which  had  been  used  as  such  by  the  occupants  of 
those  premises  in  common,  and  for  all  purposes  of  ingress  and  egress 
for  more  than  forty  years.  The  trespass  complained  of  consisted  of 
the  pulling  down  of  a  wall  which  the  plaintiff  had  shortly  before 
built  in  the  lane,  and  which  obstructed  the  accustomed  use  of  it  by 
the  defendants. 

The  plaintiff  could  not  maintain  this  action  without  proof  that 
he  was  in  possession  of  the  locus  in  quo  at  the  time  the  alleged 
trespass  was  committeA.  He  testified  to  that  fact  in  general  terms. 
But  the  evidence  on  the  part  of  the  defendants  clearly  proved  the 
existence  of  the  lane  and  thrfb  the  possession  relied  on  by  the  plain- 
tiff was  tortiously  acquired  by  inclosing  a  part  thereof  by  means  of 
the  wall  mentioned.  That  will  hardly  suffice.  Mere  occupation 
under  such  circumstances  does  not  prove  possession.  The  acts  of 
the  plaintiff  amounted  to  nothing  more  than  an  unlawful  obstruc- 
tion of  the  lane,  which  the  defendants  were  justified  in  removing. 
Bmon  V.  Dawson,  12  Ad.  &  El.  628. 

The  question  of  the  actual  possession  of  lands  in  a  case  like  this 
is  not  one  of  title,  which  ousts  the  justice's  court  of  jurisdiction. 
Ehle  V.  Quackenboss,  6  HUl,  537. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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Jury ^talegmm  eannat  he  iufnmoned  for  entire  eircuU  —  Statutory  eonetruc- 
turn — 2  i2.  /9. 487,  §  M ;  Lcme  1661,  ehap.  210 ;  1870,  ehap.  409 ;  1871,  cJiap. 
16 — Agency  — Gorporation  *—  offleer  tf,  doing  private  hueimeee — when  eorporO' 
tionnotUdUe — Election, 

Ten  talesmen,  whose  names  were  not  drawn  from  the  box  containing  the  names 
of  petit  joion  for  the  oonntj,  were  by  order  of  the  ooort  summoned  to 
serve  for  the  oiicoit.  Meld,  error.  Talesmen  can  only  be  sammoned  for 
a  single  trial  and  not  for  a  drooit. 

The  provision  of  2  R.  8.  487,  g  64,  only  anthorised  the  summoning  of  talesmen 
for  the  single  cause  ready  and  moved  for  trial,  and  this  provision  was 
repealed  or  modified  by  Laws  1861,  chap.  210,  so  far  that  talesmen  can  be 
summoned  from  the  bystanders  only  by  the  consent  of  the  parties  to  the 
action.  The  statute  of  1861  is  not  affected  by  chapter  409  of  Laws  of  1870, 
or  chapter  16  of  Laws  of  1871. 

M.,  the  managing  officer  of  a  savings  bank,  carried  on  a  banking  business  in  his 
own  name  in  Ae  same  room  with  the  bank,  receiving  deposits,  etc.  Plain- 
tiff deposited  moneys  with  M.,  receiving  certificates  of  deposit  in  the  name  of 
M.  therefor.  M.  failed  and  went  into  bankruptcy.  Plaintiff  proved  his 
demand  on  the  certificates  against  M.'s  estate,  and  received  a  dividend  there- 
upon. Beld,  that  plaintiff  could  not  disaflirm  his  contract  with  M.,  and 
recover  the  amount  of  deposit  of  the  bank. 

Appbal  by  defendant  from  an  order  at  the  special  term  denying 
a  new  trial,  and  from  a  judgment  in  favor  of  plaintiff  entered  upon 
a  yerdict. 

The  action  was  brought  by  Charles  Shields,  upon  two  certificates 
of  deposit  which  the  plaintiff  alleged  were  made  by  one  Morgan 
Van  Waggoner  in  the  defendant's  bank,  a  corporation  duly  char- 
tered by  the  legislature  of  the  State,  and  doing  business  at  Lock- 
port    The  certificates  mentioned  were  as  follows : 

"Banking  House  of  D.  Mobsb  &  Co., ) 
«No.  1909.  LooKPORT,  N.  Y.,  Oct.  26,  '67.      [ 

"Morgan  Van  Waggoner  has  deposited  in  this  bank  one  hundred 

dollars  to  the  credit  of  himself,  and  payable  to  his  order  only  on 

the  return  of  this  certificate,  in  current  bank  notes. 

"  $100  doDs.  Daniel  Morse  &  Co.'* 

The  other  certificate  was  in  the  same  form  except  it  was  for  1150, 
and  was  dated  September  3,  and  was  No.  1,893. 

Vol.  V,  N.  Y.  Rbp.  —  74 
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These  certificates  before  the  commencement  of  the  action  were 
duly  indorsed  and  sold  and  delivered  by  said  Van  Waggoner  to  the 
plaintiff. 

On  the  trial  it  was  proved  that  G.  W.  Jermain  was  president  of 
said  bank  at  the  date  of  said  certificates^  and  Daniel  Morse  was  its 
secretary,  aud  was  its  acting  financial  officer ;  that  at  the  same 
place  the  said  Morse  also  carried  on  a  private  or  individual  insur- 
ance brokerage  and  banking  business  under  the  name  of  Daniel 
Morse  &  Go. ;  that  on  the  door  window  of  said  bank  was  a  sign  in 
large  letters,  *^  Niagara  County  Savings  Bank  ^V  and  that  on  the 
window  curtain  on  the  inside  of  the  window  waa  a  sign  indicating 
the  private  or  personal  business  there  done  by  said  Morse. 

It  also  appeared  that  said  Morse  had  failed  and  gone  into  bank- 
ruptcy before  the  transfer  of  said  certificates  to  the  plaintiff,  and 
that  the  said  Van  Waggoner  had  duly  proved  his  debt  for  the 
amount  of  said  certificates  in  the  proceedings,  and  had  received  a 
dividend  of  138.34  from  the  assignee  in  bankruptcy  of  said  Morse. 

Upon  the  impaneling  of  the  jury  on  the  trial,  it  appeared  that 
ten  of  said  jury  were  talesmen  summoned  by  the  sheriff,  under  an 
order  of  the  court  made  on  the  first  day  of  the  court,  which,*  it 
appears  from  the  minutes,  commenced  on  the  1st  day  of  Septem- 
ber, and  this  trial  took  place  on  the  6th  of  the  same  month,  that 
these  ten  jurymen  were  summoned  and  sworn  as  talesmen,  and  the 
name  of  not  one  of  them  was  drawn  from  the  box  containing  the 
names  of  jurors  for  said  county.  The  counsel  for  the  defendant 
challenged  these  ten  jurors  for  the  reason  that  they  were  not  drawn 
from  the  box  from  which  the  names  of  petit  jurors  are  drawn  on 
the  regular  panel.  The  challenge  was  overruled  and  the  defend- 
ant's counsel  duly  excepted. 

The  defendant's  counsel,  at  the  close  of  plaintiff's  case,  and  also 
at  the  close  of  the  trial,  moved  for  a  nonsuit  on  the  grounds,  1st. 
That  there  was  no  sufficient  evidence  of  any  deposit  by  Van  Wag- 
goner with  the  defendant  as  claimed.  2d.  That  Van  Waggoner 
having  proved  his  claim  against  Morse  in  bankruptcy,  the  demand 
was  extinguished  as  against  the  defendant,  if  it  ever  existed. 
3d.  That  plaintiff  had  proved  no  demand  of  defendant  before  suit 
was  brought.  These  motions  were  respectively  denied,  and  the 
defendant's  counsel  duly  excepted.  Other  exceptions  were  taken 
in  the  progress  of  the  trial. 
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The  jury  found  a  verdict  for  tbe  plaintiff  for  $301.57,  upon  which 
judgment  was  entered  up,  from  which  the  defendant  duly  appealed 
to  this  court. 

2/.  JP.  dk  O,  W.  Boweuy  for  appellant 

B.  J.  Huntinffy  for  respondent. 

B.  Dabwik  Smith,  J.  The  first  exception  for  our  consideration 
relates  to  the  impaneling  of  the  jury. 

Ten  of  the  jurors  drawn  for  the  trial  of  the  cause  were  talesmen, 
not  drawn  from  the  box  containing  the  names  of  petit  jurors  for 
said  county,  but  summoned  by  the  sheriff  by  the  order  of  the  court  to 
serve  for  said  circuit.  They  were  drawn  on  the  first  day  of  the  court, 
and  their  names  placed  in  the  box  to  serve  for  the  term  and  not  for 
the  trial  of  this  particular  cause.  The  court  began  on  the  first  day 
of  September  and  this  cause  was  tried  on  the  sixth. 

I  cannot  see  how  the  regularity  of  the  proceedings  in  impan- 
eling the  jury  can  be  upheld.  A  talesman  is  a  juror  summoned 
to  fill  up  a  panel  for  the  trial  of  a  particular  cause.  The  court 
under  the  Revised  Statutes  could  supply  the  deficiency  in  the  panel 
by  order  made  at  the  time.  It  could,  whenever  a  sufficient  num- 
ber of  jurors  duly  drawn  and  summoned  did  not  appear  and  could 
not  be  obtained  to  form  a  jury,  direct  the  sheriff  to  summon  from 
the  bystanders  or  from  the  county  at  large  so  many  persons  quali- 
*fied  to  serve  as  jurors  as  should  be  sufficient.     (2  R.  S.  437,  §  54.) 

This  provision  only  authorized  the  summoning  of  talesmen  for 
the  single  cause  ready  and  moved  for  trial.  It  did  not  authorize 
the  summoning  of  jurors  to  fill  the  panel  to  act  or  serve  for  the 
whole  circuit.  And  this  provision  in  respect  to  talesmen  is  clearly 
repealed  or  modified  by  the  act  of  1861,  entitled  ''  an:  act  to  amend 
the  Revised  Statutes  in  relation  to  trials  by  jury ''  (Laws  of  1861, 
chap.  210),  so  far  that  the  summoning  of  talesmen  by  the  order  of 
the  sheriff  from  the  bystanders  or  from  the  county  at  large  can 
only  be  done  by  the  consent  of  the  parties  to  the  action.  Other- 
wise the  panel  in  such  a  case  can  only  be  filled  by  drawing  from  the 
box  of  jurors  of  the  city  or  town  where  the  court  is  held,  kept  and 
produced  for  that  purpose,  pursuant  to  the  provisions  of  said  act. 
This  act  of  1861  expressly  repeals  all  acts  and  parts  of  acts  incon- 
sistent therewith.    This  provision  has  and  can  have  no  other  opera- 
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tion  or  effect  than  to  repeal  said  seotion  of  the  BeTLsed  Statutes 
BO  far  as  it  provides  for  or  allows  the  summoning  of  jurors  from  the 
bystanders  or  from  the  county  at  large  by  the  sheriff  to  serre  as 
jurors  in  any  court  except  as  aboye  stated. 

The  object  of  this  statute  and  the  mischief  it  was  intended  to 
remedy  were  to  prevent  sheriffs  from  filling  up  the  panel  of  jurors 
when  there  was  a  deficiency  in  the  regular  panel,  from  a  class  of 
professional  jurors  or  from  persons  standing  by  in  the  court  rooms 
ready  to  be  summoned  and  called  for  such  purpose. 

This  statute  has  no  application  to  criminal  trials.  In  the  case  of 
People  y.  MaUon,  3  Lans.  224,  it  was  held  that  section  3  of  title  5,  chap. 
11,  part  4  of  the  Bevised  Statutes  (2  R  S.  733),  providing  for  the  fill- 
ing of  the  panels  for  the  criminal  trials  when  twenty-four  names  of 
jurors  duly  drawn  did  not  appear,  was  not  repealed,  and  was  not 
affected  by  the  statute  of  1870.    Laws  1870,  chap.  409. 

This  act  and  the  act  of  1871,  chap.  16,  provides  for  procur- 
ing additional  jurors  for  the  Circuit  Courts  and  courts  of  Oyer 
and  Terminer  by  order  directing  the  drawing  of  the  names  of  such 
required  jurors  from  the  county  box,  containing  the  names  of  petit 
jurors  for  said  county.  These  acts  do  not  affect  the  act  of  1861, 
which  still  remains  in  fuU  force. 

The  challenge  of  the  ten  jurors  at  the  circuit  was  valid,  and  the 
exception  to  the  decision  overruling  such  exception  well  taken. 

But  upon  the  merits  I  think  the  plaintiff  ought  to  have  been  non- 
suited. The  plaintiff  showed  no  right  of  action.  The  certificates  upon 
their  face  in  form  tod  legal  effect  were  contracts  between  Van  Wag- 
goner and  Morse.  If  by  reason  of  any  fraud  of  Morse  or  the  bank,  the 
certificates  were  pat  in  their  present  shape,  and  the  name  of  Daniel 
Morse  &  Co.,  signed  thereto,  was  substituted  for  that  of  the  proper 
officer  of  the  defendant's  bank,  to  bind  said  bank  upon  the  face  of 
the  certificates.  Van  Waggoner  was  bound  to  act  promptly  in  dis- 
affirming said  contract,  and  demanding  his  money  or  a  certificate 
proper  in  form  to  bind  the  bank.  The  certificates  were  given  and 
dated,  one  September  3,  and  one  October  26,  1867.  Van  Waggoner 
could  read  and  write,  and  was  bound  to  look  at  and  read  the  cer- 
tificates taken,  and  must  be  presumed  to  have  done  so  at  the  time. 
On  the  7th  of  October,  1868,  Van  Waggoner  proved  his  demand  on 
said  certificates  against  said  Morse  in  bankruptcy,  making  affidavit 
that  said  Morse  was  justly  indebted  to  him  in  the  amount  of  said 
certificates,  and  on  the  28th  of  April,  1873,  received  a  dividend 
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upon  such  demand  in  the  sum  of  $38.34.  After  this  delay  in  seek- 
ing to  disaffirm  the  contract,  and  after  distinctly  affirming  it  by 
proving  the  certificate  in  bankruptcy  as  a  debt  of  Morse,  and 
receiying  a  dividend  thereon  from  the  assets  of  said  Morse  from  his 
assignee  in  bankruptcy,  it  seems  to  ifie  it  is  too  late  to  seek  to  dis- 
affirm the  contract  made  by  and  in  said  certificate  between  said  Van 
Waggoner  and  Morse,  and  seek  to  charge  the  bank  as  the  real 
debtor,  and  that  all  claim  upon  said  certificates  as  against  said  bank 
is  thereby  waived  and  relinquished. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  granted. 


RiOH    V.   NiAGABA  OOITKTT  SaVIKGS  BAKK. 


Agm^  ^deaUnffinfh  agent  indsad  of  prmeipalbifmi^^ — EUetion—wMeer 

0/ right. 

M.,  tlie  principal  officer  of  a  saTinga  bank,  carried  on  a  banking  buflinoBS  in  his 
own  name  in  the  room  occupied  by  the  bank,  taking  deposits,  etc.  Plaintiff 
deposited  moneys* with  M.,  the  amounts  of  which  were  entered  in  a  pass-book 
given  to  plaintiff,  upon  which  was  printed  a  statement  that  the  deposits 
were  made  with  M.  individuallj.  All  the  negotiations  in  reference  to  the 
deposits  were  had  with  M.,  and  he  was  treated  by  plaintiff  as  the  debtor.  In 
1868,  M.  faUed.  SM,  that  while  plaintiff  might,  when  M.  failed,  and  he 
found  that  M.  and  the  bank  were  different  persons,  haye  claimed  that  he  had 
been  deceived  and  held  the  bank  as  principal  debtor,  he  was  bound  to  make 
his  election  promptly,  and  failing  to  do  so,  and  subsequently  treating  M.  as 
the  debtor,  and  negotiating  with  him  as  to  payment,  he  waived  his  right  to 
elect  to  hold  the  bank. 

Apfbal  by  defendant  from  a  judgment  in  &vor  of  plaintiff 
entered  upon  the  verdict  of  a  jury,  and  from  an  order  denying  a  new 
trial. 

The  action  was  brought  by  William  Bich  against  the  Niagara 
County  Savings  Bank  to  recover  for  moneys  alleged  to  have  been 
deposited  by  plaintiff  in  said  bank.  The  deposits  were  actually 
made  with  Daniel  Morse,  who  was  the  secretary  and  a  managing 
officer  of  the  bank,  and  who  did  business  in  the  same  room  with 
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the  bank  under  the  name  of  ^^ Daniel  Morse  &  Go.,  bankers."  The 
transaction  was  similar  to  the  one  in  Shields  y.  Niagara  County 
Savings  Bank,  ante,  page  585.  The  material  facts  in  this  case 
fully  appear  in  the  opinion. 

L,  F.  it  0.  W.  Bowen,  for  appellant. 

B,  J,  Hunting,  for  respondent 

E.  Dabwik  Smith,  J.  The  yiews  expressed  in  the  opinion  in 
the  case  of  Shields  y.  Niagara  Cmmty  Savings  Bank,  ante,  p.  585, 
so  far  as  the  same  relate  to  the  merits  of  the  action,  are  in  a  large 
degree  applicable  to  this  case.  The  plaintiff  should  have  been  non- 
suited at  the  circuit.  The  complaint  was  entirely  unproyed.  The 
plaintiff  did  not  establish  that  he  oyer  deposited  any  of  the  money 
for  which  this  action  was  brought  in  the  defendant's  bank,  or  that 
the  defendant  oyer  receiyed  a  cent  of  his  money.  His  proof,  on  the 
contrary,  clearly  showed  that  said  moneys  were  in  fact  deposited 
with  Daniel  Morse  &  Go.  His  bank  book  was  headed  '^Daniel 
Morse  &  Go.  with  Wm.  Rich."  Morse  receiyed  his  money  in  fact 
and  credited  it  in  his  pass-book  and  paid  his  checks.  There  is  not 
a  particle  of  proof  that  any  of  these  transactions  were  in  form  or 
name  with  the  defendant's  bank.  No  fraud  or  deception  is  charged 
in  the  complaint  as  against  the  defendant,  and'  there  is  no  pre- 
tense for  the  recoyery  of  this  money  as  against  the  bank  upon  the 
basis  of  any  fraud  in  fact,  or  any  imposition  practiced  by  the  bank 
or  its  officers  upon  the  plaintiff.  Upon  the  face  of  the  transac- 
tion the  plaintiff  dealt  and  contracted  with  Daniel  Morse.  It  is 
true  that  said  Morse  was  an  officer  of  the  bank,  but  it  is  also 
true  that  he  carried  on  openly  and  notoriously  a  separate  priyate 
banking  business  at  the  same  place  under  the  name  and  style 
of  Daniel  Morse  &  Go.  The  pass-book  giyen  to  and  receiyed  by 
the  plaintiff,  and  in  which  his  account  of  the  money  deposited 
and  checks  paid  were  kept,  had  indorsed  upon  the  outside  of  the 
book  and  printed  in  large  letters,  '^  Banking  Office  of  D.  Morse 
&  Go." 

The  entries  in  this  pass-book  of  debits  for  deposits  are  respect- 
iyely  equiyalent,  in  legal  effect,  to  a  receipt  or  certificate  of  deposit 
of  the  separate  amounts  which,  like  a  promissory  note  payable  on 
demand,  bound  Morse  to  pay  the  amount  of  such  deposits  upon 
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request.  The  first  entry  in  this  pass-book  on  the  debit  side  is  dated 
March  12,  1866^  for  $30,  and  this  entry  is  followed  by  fonr  other 
debits  in  that  year,  by  six  others  in  the  year  1867>  and  two  in  1868^ 
with  credits  fbr  checks  and  other  items  in  the  same  years  on  the 
other  side  of  the  acoonnt. 

These  entries  were  necessarily  all  made  on  the  production  of  the 
pass-book^  and  were  made  by  Morse.  The  plaintiff  conld  read  and 
write,  and  must  be  presumed  to  have  read  the  entries  in  his  pass- 
book, and  the  indorsement  upon  the  coyer  of  the  book.  He 
knew  he  was  dealing  with  Morse  in  fact,  and  that  he  deposited 
with  him  his  money  and  took  his  receipt  therefor  in  said  pass-book. 
He  knew  that  Morse  was  doing  a  banking  business,  and  had 
known  him  and  dealt  with  him  for  seven  or  eight  years;  and  testi- 
fied **  that  he  always  supposed  that  his  business  was  attending  to 
the  insurance  business,  collecting  notes  and  buying  notes  and 
receiving  deposits,''  and  he  also  testified  that  he  did  not  know 
any  thing  about  there  being  a  savings  bank,  except  seeing  the  sign. 
''Saw  that  sign  there,  and  the  sign  of  D.  Morse  &  Go.  under  it.'' 
It  does  not  appear  that  he  ever  checked  on  the  savings  bank,  or 
did  any  act  professedly  with  it^  or  in  its  name.  Morse,  it  appears, 
failed  in  April,  1868,  and  left  the  place.  Plaintiff  applied  to  him 
some  two  weeks  before  he  left  for  payment  of  his  money,  and 
Morse  promised  to  pay  him  in  a  week. 

While  in  all  these  transactions  in  form  and  in  fact,  Morse  was 
the  debtor  of  the  plaintiff,  and  so  treated  and  recognized  by  him, 
yet,  when  in  April,  1868,  Morse  failed,  and  the  plaintiff  found 
that  he  and  the  savings  bank  were  different  persons  and  that  he 
had  no  contract  with  the  bank,  if  he  had  immediately  demanded 
his  money  of  the  bank,  or  a  certificate  or  voucher  admitting  the 
receipt  of  his  money  by  the  bank,  and  disaffirmed  the  contract 
with  Morse,  and  claimed  that  he  had  been  deceived  and  imposed  on 
by  him,  and  asserted  that  he  intended  to  deposit  his  money  in  the 
said  savings  bank,  and  supposed  it  was  so  deposited  when  left  ifith 
Morse,  and  that  the  pass-book  was  given  by  and  for  the  bank  and 
in  its  customary  way  of  doing  business,  I  think  the  bank,  if  the 
plaintiff  could  have  proved  these  facts,  might  have  been  held 
responsible  for  such  moneys  as  the  principal  debtor.  He  would 
have  established  a  clear  case  of  fraud  by  an  officer  of  the  bank. 

In  Ooleman  v.  Mrst  National  Bank  of  Elmira,  63  N.  Y.  390, 
the  plaintiff  received  in  the  bank  a  certificate  of  deposit  signed 
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nominally  by  the  president  of  said  bank  unofficially.  As  soon  as 
the  plaintiff  f onnd  that  it  was  not  a  oertUScate  in  proper  f onn  to 
bind  the  bank,  he  returned  it  to  the  bank  and  disaffirmed  the 
arrangement  as  formally  made  by  the  certificate^  and  demanded 
his  money  or  a  proper  voucher.  This  was  a  clear  case  of  fraud  as 
held  by  the  court. 

Upon  the  assumption  aforementioned  that  the  plaintiff  had 
been  misled  and  deceiyed  by  Morse,  he  had  the  election,  I  think,  to 
consider  the  defendant  or  Morse  as  his  debtor  for  the  money  so 
deposited,  but  as  in  all  cases  of  fraud  when  such  right  of  election 
exists,  he  would  be  bound  to  act  promptly  in  disaffirming  the  formal 
contract  with  Morse  if  he  sought  to  hold  the  bank  as  the  principal 
debtor. 

Judge  Oboybb  states  the  rule  as  generally  held  in  such  cades,  in 
Ourtiss  y.  Howell,  39  N.  Y.  214,  as  follows  :  ^'  It  is  a  settled  prin- 
ciple that  a  party  induced  to  enter  into  a  contract  by  fraudulent 
representations  has,  upon  discoyery  of  the  fraud,  the  right,  if 
exercised  promptly,  of  rescinding  the  contract,''  etc. 

In  Masson  y.  Bavei,  1  Denio,  74,  Judge  Bbabdslbt  said :  '^  If 
a  party  defrauded  would  disaffirm  the  contract,  he  must  do  so  at 
the  earliest  practicable  moment  (and  see  also  Stevens  y.  Hyde,  32 
Barb.  178,  and  Baker  y.  Rohbine,  2  Denio,  138),  and  before  he  takes 
any  step  in  affirmance  of  it,  for  this  will  waiye  the  fraud. 

This  right  of  election  to  disaffirm  the  contract  as  to  Morse  and 
hold  the  bank  as  the  principal  debtor  was  not  exercised  promptly 
after  the  discoyery  by  the  plaintiff  that  the  pass-book  was  not 
giyen  by  and  did  not  bind  the  bank.  He  did  not  immediately 
elect  to  disaffirm  said  contract  by  any  step,  act  or  declaration,  if 
he  oyer  did  before,  or  until  he  signed  a  check  for  the  balance  of  his 
money  and  interest  so  deposited  with  Morse  as  shown  by  said  pass- 
book, which  check  is  dated,  and  was  presented  and  payment 
demanded  thereon,  at  the  defendant's  bank,  on  the  14th  day  of 
January,  1873. 

In  the  meantime,  during  this  period,  from  April,  1868,  to  Janu- 
ary 14,  1873,  the  plaintiff  treated  with  Morse,  and  recognized 
him  as  his  debtor  for  such  deposits  ;  demanded  payment  of  him, 
and  receiyed  two  payments  from  him  on  such  account  at  different 
times  in  response  to  repeated  requests  for  payment. 

After  these  repeated  acts  of  affirmance  of  the  contract  with 
Morse,  it  was  too  late  for  the  plaintiff  to  disaffirm  the  contract 
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when  he  drew  the  check  aforesaid  in  Jannary^  1873.  He  had  lost 
his  right  to  disaffiim  the  contract.  He  had  made  his  election  to 
hold  Morse  as  his  debtor,  and  the  election  once  made,  was  final  and 
oondnsiTe.    N,  T.  Fireman  Ins.  Co,  y.  Lawrence,  14  Johns.  46,  55. 

This  is  not  like  the  case  of  a  factor  or  agent  purchasing  goods 
for  an  unknown  principal.  In  such  case  generally,  it  is  well  set- 
tled that  the' Tender  may  recoyer  the  price  of  the  principal  when 
discoyered*  Patem  y.  Oardenger,  15  East,  45  ;  Peniz  y.  Sianianf 
10  Wend.  271.  In  such  case  the  principal  is  liable  for  the  goods, 
because  he  has  receiyed  them  and  had  the  benefit  of  the  purchase, 
and  in  this  class  of  cases  when  the  yendor,  with  full  knowledge  of 
the  facts,  elects  to- hold  the  agent  for  the  debt,  he  will  be  bound  by 
such  election,  and  will  haye  abandoned  his  right  to  proceed  against 
the  principaL  See  cases  last  cited,  and  also  Addison  y.  GandaS" 
eequi,  4  Taunt.  573 ;  Thomson  y.  Davenport,  9  Bam.  &  Cress.  78. 

In  respect  to  the  exceptions  in  the  case,  none  of  them,  I  think, 
are  well  taken,  except  the  one  taken  to  the  charge  upon  the  ques- 
tion of  the  statute  of  limitation. 

It  was  not  error  to  admit  the  pass-book  in  eyidence.  It  was  not 
such  a  contract  as  to  preclude  parol  eyidence  in  regard  to  all  the 
plaintiff's  transactions  which  tended  to  bind  the  bank,  or  show  the 
conduct  of  its  officer  with  the  plaintiff.  That  rule  only  applies  as 
between  the  parties  to  a  contract,  and  does  not  then  apply  to 
receipts.  Barry  y.  Ransom,  12  N.  Y.  464;  Ford  y.  WiUiams, 
21  How.  (U.  S.)  207. 

In  respect  to  the  statute  of  limitation,  the  judge  in  his  charge 
said  that ''  This  suit  was  commenced  January  14,  1873.  Six  years 
preyious  to  that  would  be  January  14,  1867,  and  here  was  a  credit 
on  the  book  of  interest  to  April  4,  1867.  So  that  here  was  an 
entry  made  within  six  years  of  the  time  the  suit  was  commenced, 
and  this  entry  was  held  by  the  judge  sufScient  to  take  tha  whole 
account  out  of  the  statute.  This  credit  of  122.49  for  interest  on 
the  preyious  entries  on  debit  side  in  the  pass-book,  doubtless  was  an 
admission  of  indebtedness  by  Morse  at  that  point  of  time  of  the  items 
of  the  account,  and  was  equiyalent  to  the  payment  of  interest  by  him 
on  said  items  to  that  amount.  But  this  credit  or  payment  was  not 
made  by  the  defendants.  They  had  receiyed  none  of  these  depos- 
its— none  of  them  were  credited  on  their  books,  and  all  of  the 
entries  relating  to  these  moneys  were  in  the  priyate  books  of 
Horse.    The  entries  in  this  pass-book  created  and  constituted  a 
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contract  upon  its  face  between  him  and  the  plaintiff^  but  not  as  to 
the  bank,  and  did  not  bind  the  bank  as  matter  of  contract,  and 
these  entries  could  not  charge  the  bank  with  an  admission  of 
indebtedness  or  of  payment  not  in  fact  made  by  it  or  payable  from 
its  funds*  The  exception  to  this  part  of  the  charge,  therefore,  is 
well  taken. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  eyent. 

Judgment  r evened,  and  new  trial  granted. 


BSYAlSr  V.  IdOSTDOlS. 


Bigkaay — bridge  ever  e^ream  bettoeen  a/^Heining  iawwt — oommiuioneri  of  bath 

towns  joints  HdbUfor  negleet  to  repair. 

The  oommimdonen  of  highways  of  adjoining  towns  KM  jointly  Uable  for  an 
injury  caused  by  their  neglect  to  keep  in  repair  a  bridge  across  a  stream 
forming  the  boundary  line  between  the  towns,  which  had  been  erected  and 
maintained  as  a  Joint  bridge  between  said  towns,  the  commissioners  being 
shown  to  have  sufficient  funds  in  their  hands  for  the  purpose  of  repairing 
such  bridge. 

MonoK  by  defendants  for  a  new  trial  after  a  verdict  in  &Tor  of 
phdntijBEs,  on  exceptions  ordered  to  be  heard  at  the  general  term  in 
the  first  instance. 

The  action  was  brought  by  Lyman  H.  Bryan  and  others  against 
Henry  Landon,  commissioner  of  highways  of  Lima,  Livingston 
county,  and  Bobert  Ghapin,  commissioner  of  highways  of  West 
Bloomfield,  Ontario  county,  to  recover  damages  sustidned  by  the 
plaintifis  from  the  breaking  down  of  a  bridge  over  Honeoye  creek, 
which  formed  the  boundary  between  said  towns  of  Lima  and  West 
Bloomfield.    Sufficient  facts  appear  in  the  opinion, 

W.  8.  Nevmian,  for  plaintiffs. 

B.  A.  Nashy  for  defendants. 

E.  Dabwin  Smith,  J.  That  the  towns  of  Lima  and  West  Bloom- 
field were  bound  to  construct  and  maintain  the  bridge  in  question 
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at  their  joint  expense  was  assumed  and  not  disputed  at  the  trial 
The  bridge  crossed  a  stream  dividing  said  towns  and  connected  two 
public  highways  laid  out,  opened  and  in  use  in  said  towns  respect- 
iyely.  The  defendants  were  the  commissioners  of  said  towns,  and 
as  such  were  charged  with  the  duty  of  giving  directions  for  the 
repair  of  the  roads  and  bridges  of  their  respective  towns.  IKS. 
501.  And  by  force  of  the  act  of  1841,  chapter  225,  as  amended  by 
chapter  383  of  the  Laws  of  1857,  they  were  also  charged  with  the 
power  and  duty  of  providing  for  the  building  and  maintaining  such 
bridge  between  said  towns. 

The  bridge  in  question  having  been  erected  and  long  maintained 
as  a  joint  bridge  between* said  towns  the  defendants,  as  commission- 
ers of  said  towns,  having  sufficient  funds  in  their  hands  for  the 
purpose,  were  clearly  bound  to  keep  it  in  repair  and  in  a  safe  con- 
dition for  use  by  the  traveling  public. 

The  second  section  of  the  act  of  1841,  as  amended  in  1857^  as 
above  stated,  expressly  provides  that  ^'  commissioners  of  said  towns 
so  liable  (that  is,  liable  to  make  and  maintain  highway  bridges 
crossing  a  stream  between  two  towns,  at  the  joint  expense  of  said 
towns),  may  be  proceeded  against  jointly  for  any  neglect  of  duty  in 
reference  to  such  bridges.** 

The  same  liability  which,  under  the  statute  and  at  common  law, 
would  attach  to  these  defendants  for  neglect  to  repair  roads  and 
bridges  in  their  respective  towns  we  think,  under  this  statute,  attaches 
to  them  jointly  for  any  neglect  in  keeping  in  repair  any  highway 
bridge  between  said  towns,  constructed  at  the  joint  expense  of  said 
towns,  and  thus,  by  said  act,  made  a  joint  bridge. 

As  was  held  in  Bechwith  v.  Whalen,  5  Lans.  376,  the  law  imposes 
an  obligation  upon  two  towns  separated  by  a  creek  to  build  and 
maintain,  at  their  joint  expense,  a  bridge  over  said  creek,  when 
such  bridge  is  necessary  to  connect  two  highways  in  the  towns 
respectively.  That  is  this  case,  and  the  duty  imposed  upon  the 
said  towns,  the  defendants,  as  the  highway  commissioners  of  their 
respective  towns,  were  bound  to  discharge. 

They  were  held  liable  at  the  circuit  in  the  charge  of  the  judge 
only  upon  the  ground  of  negligence,  and  joint  negligence  on  their 
part  in  the  discharge  of  their  duty.  The  verdict  of  the  jury  was 
founded  and  based  upon  proof  tending  to  show  that  the  defendants, 
having  notice  of  the  insecurity  and  defective  condition  of  the 
bridge,  negligently  omitted  to  repair  the  same.    The  law  is  well- 
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settled  that  oommiBsioiiers  of  highways  are  liable  to  respond  in 
damages  to  any  person  snSering  any  special  injury  in  consequence 
of  their  neglect  of  such  duty.  Eobinson  y.  Chamberlain,  34  N.  Y. 
889;  JETovar  y.  Barhhoof,  44  id.  113. 

No  error  at  law  was  committed  by  the  judge  at  the  drouit  in  the 
charge  and  yarious  rulings,  and  the  motion  for  a  new  trial  should 
be  denied. 

JSfim  trial  denied. 


HeBBMAKS  y.   SOBBBTBOK. 

Jhut — what  does  not  eoiuHMe  —  to  reeeiw  r&rUi  andproftU^togeUandeeip- 

wy  real  etkUe. 

F.  by  deed  conveyed  to  plaintiff  all  bis  real  and  peraonal  property,  f6r  these 
purposefl :  to  seU  tbe  lands  at  tbe  best  prices ;  nntU  ibe  lands  were  sold  to 
rent  them;  to  ooUect  debts  due  F.,  and  from  the  avails  received,  after  (1) 
defraying  expenses  and  paying  commiscdons,  (2)  dnring  the  life  of  F.,  to  pay 
to  him  or  his  nsethe  moneys  received,  and  (8)  after  the  death  of  F.  to  distrib- 
nte,  after  paying  the  expenses  and  the  debte  of  F.,  as  might  be  directed  in  a 
supplementary  writing,  or  if  no  such  writing  should  be  made,  according  to 
law.  A  subsequent  deed  directed  the  grantee  to  pay  the  debts  of  F.  after  his 
decease,  and  afterward  to  distribute  the  property  conveyed  among  persons 
named. 

JEUldf  (1)  that  it  was  not  the  object  of  the  grantee  to  create  a  distinct  trust  to 
receive  the  rents  and  apply  them,  and  the  authority  for  that  purpose  was  at 
most  a  mere  power ;  (2)  that  the  deeds  did  not  create  a  valid  trust  to  seU 
lands  under  1 B.  S.  728,  §  56,  and  (8)  that  the  trust  attempted  to  be  created 
for  the  .purpose  of  selling  the  lands  was  void,  and  no  estate  passed  to 
plaintiff. 

Where  a  trust  is  to  receive  the  rents  and  profits  during  the  life  of  a  person,  the 
doctrine  is  that  the  trust  property  must  not  be  alienated  during  the  life  of 
the  beneficiary,  and  a  provision  authorizing  a  sale  of  the  whole  estate  with- 
out any  provision  for  the  preservation  of  the  proceeds  or  their  re-investment, 
is  in  conflict  with  the  statute,  and  repugnant  to  all  idea  of  a  trust  to  receive 
the  rents  and  profits,  etc.    1  B.  8.  728,  §  65. 

JULonoiir  by  plaintiff  for  a  new  trial  after  a  nonsuit  at  the  circuity 
upon  a  case  and  exceptions  ordered  to  be  heard  in  the  first  instance 
at  the  general  temu 

The  action  was  one  of  ejectment  brought  by  John  Heermans 
as  trustee  of  Joseph  Fellows,  against  Almon  Bobertson  and  Thomas 
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Creech,  to  recover  the  possession  of  certlEun  premises  claimed  to 
belong  to  the  estate  of  said  Fellows. 

At  the  trial  plaintiff  put  in  evidence  an  instrument  under  seal, 
dated  October  10, 1868,  and  reading  as  follows : 

''Whebbas  I,  Joseph  Fellows,  of  Corning,  in  the  county  of 
Steuben  and  State  of  Kew  York,  from  infirmities  and  advanced 
age,  deem  it  expedient  to  convey  to  my  nephew,  John  Heermans, 
of  Coming  aforesaid,  my  real  and  personal  estate  in  the  States  of 
New  York,  Pennsylvania,  Michigan,  Wisconsin,  Indiana,  Ohio, 
Illinois  and  West  Virginia,  as  trustee,  for  the  purposes  herein  stated: 
Now,  therefore,  I,  the  said  Joseph  Fellows,  in  consideration  of  the 
premises,  and  also  of  one  dollar  to  me  paid  by  the  said  John  Heer- 
mans, the  receipt  of  which  is  hereby  acknowledged,  have  sold,  and 
by  these  presents  do  grant,  release  and  convey  unto  the  said  John 
Heermans,  his  heirs  and  assigns  forever,  aU  my  real  and  personal 
estates  situate  in  the  several  States  af  oresud,  to  have  and  hold  the 
same  to  the  said  John  Heermans,  his  heirs  and  assigns  forever; 
Provided  always,  that  said  John  Heermans  shaU  sell  the  said 
granted  lands  by  retail  for  the  best  price  that  can  be  got  for  the 
same,  and  convey  them  in  fee  simple  to  purchasers,  with  covenants 
of  warranty  biuding  my  heirs  to  warrant  and  defend  the  title  to 
the  lands  so  to  be  sold  and  conveyed;  and  until  such  lands  shall  be 
sold  as  aforesaid,  he  shall  rent  such  of  them  as  can  be  rented  for 
the  best  price  that  can  be  got.  He  shall  collect  all  debts  owing  to 
me.  and  execute  deeds  as  aforesaid  for  all  lands  now  under  contract 
of  sale,  on  payment  of  the  debts  owing  on  them  respectively. 
The  avails  of  tiie  said  real  and  personal  estate  shall  be  paid,  dis- 
tributed and  disposed  of  as  follows:  First.  To  defray  the  expenses 
of  this  trust,  to  wit,  five  per  cent  commission  on  aQ  moneys 
received  and  paid  out,  and  aU  necessary  and  reasonable  expendi- 
tures and  charges  in  and  about  the  execution  of  the  trust,  including 
local  agencies.  Secondly.  During  my  life,  the  residue  of  all  moneys 
received  shall  be  paid  over  to  me,  or  appropriated  to  my  use  under 
my  directions.  Thirdly.  After  my  decease,  and  after  the  payment  of 
aU  my  just  and  legal  debts  and  tiie  expenses  of  the  trust  i^oresaid, 
the  residue  shall  be  distributed  as  directed  in  a  writing  supple- 
mentary to  this  deed,  to  be  executed  by  me  hereafter;  or  in  ease 
such  writing  shall  not  beexecuted,  then  the  residue  shall  be  dis- 
tributed to  my  heirs  according  to  the  laws  of  the  State  of  New 
York.    And  I  authorize  and  direct  the  said  John  Heermans  in  his 
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discretion  to  compromise  any  disputed  claims,  and  also  to  make 
abatement  in  debts  when  the  security  is  insufficient  or  doubtfuL'' 

The  plaintiff  also  gave  in  eyidence  a  supplementary  instrument 
under  seallrom  said  Fellows  to  him,  dated  October  15, 1868,  which, 
referring  to  the  above-named  deed  and  supplementary  thepreto, 
directed  the  said  plaintiff  after  said  Fellows'  decease  to  distribute 
the  estate  left  after  payment  of  debts  and  expenses,  among  certain 
persons  therein  named,  and  pay  certain  annuities  to  other  persons 
therein  named,  all  payable  from  the  day  of  his  decease  during  their 
natural  lives. 

It  was  proved  that  the  defendant  Oreech  was  in  possession  under 
the  defendant  Bobertson  as  his  tenant.  It  was  also  proved  that 
Joseph  Fellows  died  on  the  29th  day  of  April,  1873,  and  that  this 
action  was  commenced  June  16,  1873. 

It  appeared  that  the  defendant  Bobertson  was  in  possession  of 
said  premises  under  a  contract  of  sale  from  Joseph  FeUows  dated 
December  16, 1870,  and  that  he  went  into  possession  under  said 
contract. 

At  the  close  of  the  case  the  defendants'  counsel  moved  for  a  non- 
suit upon  the  ground  that  the  plaintiff  had  shown  no  title  to  the 
premises,  and  that  the  right  of  the  plaintiff  imder  said  deed  termi- 
nated at  the  death  of  Mr.  Fellows.  The  court  granted  the  nonsuit 
and  the  plaintiff  duly  excepted. 

Bro7vn  <&  Hodden,  for  plaintiff.  Upon  the  jquestion  whether  the 
instruments  created  a  valid  trust  under  the  provisions  of  the  stat- 
ute of  uses  and  trusts  and  vested  in  the  plaintiff  the  legal  title  to 
the  lands  in  question.  Leggett  v.  Perkins,  2  N.  Y.  505 ;  CfoU  v. 
Gook,  7  Paige,  561 ;  Leggett  v.  ffurUer,  19  N.  Y.  445 ;  Tobias  v. 
EetcAum,  32  id.  319  ;  Oruger  v.  Jones,  18  Barb.  471 ;  Van  Epps  v. 
Van  Epps,  9  Paige,  237 ;  Wright  v.  Miller,  8  K  Y.  8 ;  Hill  on 
Trustees,  130  ;  Matter  Petition  of  Livingston,  34  N.  Y.  555 ;  Ram. 
Exchange  Bank  v.  Eames,  1  Ky.  588 ;  Matter  o^  Eero,  9  How.  85 ; 
Tiffany  &  Bullard's  Law  of  Trusts,  42, 43,  209, 216,  500 ;  Belmont  y. 
(TBrien,  12  N.  Y.  393  ;  Wright  v.  Douglas,  7  id.  564 ;  Codding- 
ton  V.  Davis,  1  id.  186  ;  N.  Y.  Dry  Dock  Co.  v.  SHllman,  30  id. 
174 ;  Coster  v.  Lorillard,  14  Wend.  316 ;  EroTwh  v.  Carhart, 
1  N.  Y.  96 ;  Wright  v.  Miller,  8  id.  7  ;  Dubois  v.  Bay,  35  id.  162  ; 
Townsend  v.  Stearns,  32  id.  309 ;  Downing  v.  Marshall,  23  id. 
366 ;  1  Hill  on  Beal   Prop.  209 ;  Hotchkiss  v.  EUing,  36  Barb. 
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88 ;  Bawson  v.  Lampman,  5  N.  T.  456 ;  Sterricker  v.  Dickinson^ 
9  Barb.  616 ;  YaUs  v.  Tatesy  id.  824 ;  Depeyster  y.  Clendining, 
8  Paige,  296 ;  LeggM  v.  Perkins,  2  N.  Y.  297 ;  lioyes  t.  JJtoAe- 
man,  id.  297 ;  Savager.  Burnham,  17 id.  661 ;  White y.  Howard,  62 
Barb.  294 ;  Clark  t.  O^jro,  47  id.  699  ;  Coster  v.  Lorillard,  14 
Wend.  266  ;.  Marvin  y.  jS^i/A,  66  Barb.  600 ;  Oallie  y.  JEagh,  66  id. 
686  ;  Vernon  y.  F(Wwo?*,  63  N.  Y.  361 ;  Stagg  y.  Jackson,  1  N.  Y. 
211 ;  HawUy  y.  James,  16  Wend.  121 ;  McLean  y.  McDonald, 
2  Barb.  637 ;  Zan^  y.  Rqpke,  5  Sandf .  371.  As  to  whether  the 
power  of  the  plaintiff  terminated  with  the  death  of  Fellows,  /rv- 
ing  y.  DeKay,  9  Paige,  622;  Nicoll  y.  Walworth,  4  Den.  389;  TTefci 
y.  Allen,  21  Wend.  148;  Belmont  y.  O'Brien,  12  N.  Y.  404;  iJaydr^ 
y.  TbSy,  20  Barb.  641;  HawUy  y.  <7a97i05,  6  Paige,  461. 

George  B.  Bradley,  for  defendants. 

E.  Dabwik  Skith,  J.  The  questions  presented  upon  the  excep- 
tions taken  to  the  nonsuit  at  the  circuit  depend  entirely  upon  the 
construction  of  the  deeds  from  Mr.  Fellows  to  the  plaintiff. 

It  appears  that  the  question  of  the  construction  of  thes6  deeds 
has  been  before  this  court  in  a  former  action  instituted  by  Mr. 
Fellows  in  his  life-time  to  set  aside  deeds,  in  the  case  of  Fellows  y. 
Heermans,  reported  in  4  Lans.  230. 

That  case  was  heard  in  the  Third  Department  and  was  quite  fully 
discussed  in  the  opinions  deliyered  by  Judges  Hooeboom  and  Mil- 
LEB,  and  so  far  as  that  court  clearly  and  distinctly  decided  any 
question  linyolyed  in  this  action  we  should  feel  bound  to  regard 
such  decision  as  res  adjudicata.  But  the  court  was  diyided  in 
opinion  and  we  think  did  not  clearly  decide  any  question  except 
that  that  action  could  not  be  mtuntained,  and  that  the  complaint 
was  properly  dismissed  at  special  term. 

The  learned  judge  who  gaye  the  preyailing  opinion  seemed  to  be 
in  doubt  whether  tiie  said  deeds  created  a  yalid  trust,  but,  upon 
the  whole,  concluded  that  they  did  create  a  yalid  power  in  trust 
and  the  decision  of  the  case,  I  think,  should  be  considered  as 
deciding  nothing  else  in  respect  to  the  real  estate.  That  ground 
was  sufficient  to  warrant  the  decision  dismissing  the  complaint. 

This  is  an  action  of  ejectment,  and  the  plaintiff  was  nonsuited  at 
the  trial  upon  the  ground  that  he  showed  no  title  in  himself. 
Ejectment  is  a  possessory  action  based  upon  a  legal  title,  and  the 
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plaintiff  was  bound  to  show  that  he  had  the  legal  right  to  and  was 
entitled  to  the  possesBion  of  the  premises  in  disptite. 

His  title  solely  rested  upon  the  deeds  of  the  10th  and  15th  of 
October^  1868.  The  coonael  for  the  plaintiff^  in  his  argoment, 
claims  that  the  said  deeds  did  create  a  valid  tmst  and  did  vest  in 
him  the  legal  title  to  the  land  in  dispute  and  that  he  was,  there- 
fore^ erroneously  nonsuited  at  the  circuit. 

By  the  fievised  Statutes  uses  and  trusts  were  abolished  (art  %, 
tit.  2,  chap,  ly  part  2^  §  45,  1  &  S.  727),  except  as  authorized  in 
said  articles. 

In  section  55  (1  B.  S.  720)  it  was  declared  that  **  express  trusts 
may  be  created  for  any  or  either  of  the  following  purposes: 
1.  To  sell  lands  for  the  benefit  of  creditors.  2.  To  sell,  mort^ige  or 
lease  lands  for  the  benefit  of  legatees,  or  for  the  purpose  of  satisfy- 
ing any  charge  thereon.  3.  To  receive  the  rents  and  profits  of 
lands  and  apply  them  to  the  use  of  any  person  during  the  life  of 
such  person  or  for  a  shorter  time,  subject  to  the  rules  prescribed  in 
the  first  article  of  this  title.  4.  To  receive  the  rents  and  profits 
of  lands  and  to  accumulate  the  same  for  the  purposes  and  within 
the  limits  prescribed  in  the  first  article  of  this  title.'' 

It  is  not  contended  that  within  these  specifications  any  valid  trust 
was  created  by  said  deed,  except  under  the  third  specification  or 
subdivision.  It  is  also  urged  by  the  counsel  for  the  plaintifl  that 
the  provision  in  the  deed  of  the  10th  of  October  directing  that  the 
trustee  shall  sell  the  lands  at  retail,  and  until  said  lands  shall  be  sold 
as  aforesaid,  he  shall  rent  such  of  them  as  can  be  rented  for  the 
best  prices  that  can  be  got,  and  by  a  further  clause  in  the  deed,  that 
the  avaOs  of  the  real  and  personal  estate  shall  be  paid  and  distrib- 
uted as  follows  :  Secondly.  '^During  my  life-time  the  residue  of 
all  moneys  shall  be  paid  over  to  me  and  appropriated  to  my  use 
under  my  direction,''  constitute  a  trust  to  receive  the  rents  and 
profits  of  the  land,  and  apply  the  same  to  the  use  of  the  grantor 
named  in  the  deed  during  his  life-time  and  thereafter  to  the  use  of 
any  person  during  the  life  of  such  person. 

But  this  view  I  think  is  hardly  tenable.  The  provision  to  col- 
lect the  rents  is  merely  an  incidental  power.  This  was  not  the 
primary  object  of  the  contemplated  trust.  It  was  a  mere  casual 
and  temporary  provision  in  respect  to  the  use  of  the  properly  while 
the  lands  were  awaiting  sale.     It  was  not  the  object  or  intent  of  the 
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grantor  to  create  any  distinct  trust  for  that  purpose.  It  was  at 
most  a  mere  power. 

A  provision  authorizing  a  person  to  collect  rents  due  a  party  and 
pay  them  over  to  him  would  be  nothing  more  than  a  mere  power  of 
attorney,  revocable  at  any  time.  It  would  create  no  trust  in  favor 
of  the  attorney  to  whom  the  power  should  be  given.  It  would  be 
like  the  ordinary  power  to  an  attorney  to  coUect  debts  which  would 
give  the  attorney  no  beneficial  interest  in  the  debts  and  would  create 
no  trust  more  tiian  would  be  implied  in  all  cases  when  one  person 
has  received  the  money  of  another  by  his  authority. 

Said  subdivision  3  of  said  section  55  does  authorize  a  trustee 
to  receive  the  rents  and  profits  of  land  and  apply  them  to  the 
use  of  any  person  during  the  life  of  such  person.  The  case  of 
Matter  of  Limngston,  34  N.  Y.  556,  presents  an  instance  of  such 
a  trust.  The  deed  in  that  case  was  made  by  William  Winters,  and 
conveyed  the  land  '^  upon  the  trust  to  receive  the  rents  and  profits 
thereof,  to  the  use  of  the  said  William  Winters  during  the  term  of 
his  natural  life."  This  was  the  chief  object  of  the  trust  The 
deed  contained  no  power  to  sell  the  lands,  and  the  alienation  of 
the  same  was  necessarily  suspended  during  the  life  of  said  Winters. 

This  was  essential  to  the  object  and  -purpose  of  the  trust.  But 
such  was  not  the  object  of  Mr.  Fellows  in  the  execution  of  the 
deeds  in  question.  His  object  was  not  to  keep  said  property 
unsold  and  to  preserve  the  same  during  his  life,  that  he  might 
derive  his  support  and  maintenance  from  the  income  thereof.  He 
directed  the  property  to  be  sold  immediately,  and  was  to  receive 
the  whole  proceeds  of  the  sales.  T^e  whole  of  such  lands  might 
have  been  sold  in  his  life-time. 

This  would  have  defeated  the  object  of  the  trust,  if  one  had 
been  created  or  designed  merely  to  secure  to  himself  the  income 
of  the  property  during  his  life. 

When  a  trust  is  created  for  the  express  purpose  of  authorizing 
the  trustee  to  receive  the  rents  and  profits  of  lands,  and  apply  the 
same  to  the  use  of  any  person  during  the  life  of  such  person,  the 
very  object  and  intent  of  such  trust  implies  that  the  lands  shall 
be  inalienable  during  the  continuance  of  such  life.  Lang  v. 
Bcpke,  5  Sandl  369;  Kane  v.  QoU,  24  Wend.  662;  Boyntan  v.  ffayt, 
1  JDjBn*  57;  Hawhy  v.  JamsSy  16  Wend.  166. 

The  case  of  Belmont  v.  (TBrien,  12  N.  Y.  396,  illustrates  the 
rule.    In  that  case,  Belmont,  in  contemplation  of  marriage,  made 
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a  settlement  in  favor  of  his  contemplated  wife  by  a  deed  to 
trustees,  in  which  they  were  authorized  and  directed  to  receive 
the  rents  and  profits  of  the  estate,  and  apply  the  same  to  the  sole 
and  separate  use  of  his  intended  wife,  as  if  she  were  a  feme  sole, 
during  her  life.  The  trustees  were  authorized  to  sell  any  part  of 
said  lands,  and  invest  the  proceeds  of  such  sale  in  other  real  estate, 
or  upon  bond  and  mortgage,  or  in  public  stocks.  The  question  in 
the  case  was  whether  a  sale  by  the  trustees  under  said  last-men- 
tioned clause  of  the  said  deed  would  be  valid.  It  was  doubted, 
inasmuch  as  section  63  of  the  statute  forbids  the  assignment  or 
disposition  of  the  interest  of  a  person  beneficially  interested  in  a 
trust  for  the  receipt  of  the  rents  and  profits  of  land;  and  by  section 
65,  every  sale,  conveyance,  or  other  act  of  the  trustee  in  contraven* 
tion  of  the  trust,  is  declared  absolutely  void  when  the  trust  is 
'  declared  in  the  instrument  creating  the  trust;  whether  a  sale  of 
the  trust  estate,  or  any  part  of  it,  could  be  lawfully  made. 

But  using  the  language  of  the  chancellor  in  HawUy  v.  Jamee, 
5  Paige,  444,  where  he  held  that  the  mere  exchange  of  one  piece  of 
property  for  another,  by  a  trnstee  under  a  valid  power  in  trost,  ie 
not  considered  as  an  alienation  of  the  estate  or  interest  of  the 
cestui  que  trust  or  person  beneficially  interested  in  the  trust  estate, 
it  was  held  that  such  a  sale  for  the  purpose  of  exchange  or  re-in- 
vestment of  the  proceeds  in  other  property,  under  the  power  given 
in  the  deed  of  trust,  would  not  conflict  with  the  statute,  and 
could  not  be  regarded  as  an  alienation  of  the  trust  estate.  A  sale 
in  such  a  case  expressly  authorized  in  the  deed  of  trust  was 
regarded  as  an  act  in  furtherance,  and  not  in  contravention,  of 
the  object  of  the  trust.  It  was  a  sale  to  preserve  or  improve  the 
estate,  or  increase  the  fund  or  keep  it  from  diminution  or  loss. 
Such  a  sale  would  be  clearly  admissible  and  would  not  be  an  alien- 
ation of  the  estate,  in  confiict  with  the  statute  or  the  intent  and 
spirit  of  the  trust.  But  a  provision  in  a  deed  authorizing  and 
directing  a  sale  of  the  whole  estate,  absolutely  without  any  provis- 
ion for  the  preservation  of  the  proceeds  or  their  re-investanent,  or 
their  perpetuity  in  any  shape,  would  .be  in  clear  confiict  with  the 
statute,  and  repugnant  to  all  idea  of  a  trust  in  such  lands  to 
receive  the  rents  and  profits,  etc. 

The  provision  in  the  deed  in  this  case  directed  the  sale  of  the 
whole  estate,  and  made  no  provision  for  the  re-investment  of  the 
proceeds  in  other  lands,  or  for  their  preservation  in  any  way  what- 
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erer  that  looked  to  the  maintenance  of  them  as  a  trust  estate  or  the 
proceeds  of  trust  property^  or  the  continuance  of  the  trust  for  the 
life  of  the  beneficiary  of  the  trust 

The  object  of  the  legislature  in  allowing  express  trusts  to  be 
created  to  receive  the  rents  and  profits  of  lands^  and  apply  them  to 
the  use  of  some  beneficiary^  as  was  well  said  by  Senator  Youkg  in 
Coster  y.  LorriUardf  14  Wend.  268,  was  '^  to  enable  provisions  to  be 
made  for  individuals  destitute  of  the  will^  discretion  or  power  to 
manage  property  for  themselves."  In  such  a  case  a  trust  term  is 
necessarily  created  for  the  life  of  the  beneficiary  or  for  some  shorter 
period.  This  involves  a  suspension  of  the  power  of  alienation  dur- 
ing such  term  in  the  very  nature  and  character  of  the  trust  and  to 
efiectuate  its  object.  In  such  a  case  the  whole  scope  of  the  trust 
has  respect  to  the  rents  and  profits  which  can  only  arise  from  the 
continued  use  and  occupation  of  the  land.  The  gnu^  in  such  case 
would  speak  of  leases,  terms  and  tenants,  and  not  of  sales  or  deeds 
or  the  avails  of  sales. 

The  lands  described  or  referred  to  in  these  trust  deeds  were 
scattered  over  the  States  of  New  York,  Pennsylvania,  Michigan, 
Wisconsin,  Indiana,  Ohio,  Illinois,  and  West  Virginia,  and  were 
doubtless  mostly  wild  lands  and  utterly  unproductive,  although  I 
do  not  see  as  there  is  any  particular  proof  on  the  subject  in  the 
case. 

The  doctrine  of  the  cases  in  respect  to  the  inalienability  of  the 
estate  so  held  in  trust  has  respect  to  the  preservation  of  the  trust 
estate  or  property  during  the  continuance  of  the  term  or  period  for 
which  the  trust  was  created.  When  the  trust  is  to  receive  the  rents 
and  profits  during  the  life  of  a  person  the  doctrine  means  that  the 
trust  property  must  not  be  alienated  during  the  life  of  the  benefi- 
ciary, so  that  he  may  have  and  enjoy,  without  risk  or  contingency, 
the  fruit  of  the  trust. 

If  it  had  been  the  purpose  of  Mr.  Fellows  to  create  a  trust  estate, 
to  provide  for  his  support  during  his  life,  it  would  be  repugnant  to 
such  object  to  allow  the  whole  estate  to  be  sold  during  his  life. 

It  is  doubtless  true  that  a  grant  or  devise  to  receive  the  rents  and 
profits  of  an  estate  may  contain  a  provision  for  the  termination  of 
the  trust  or  the  expiration  of  the  trust  term. 

Such  was  the  case  of  Marvin  v.  Smith,  56  Barb.  600.  In  that 
case  one  Smith  granted  certain  lands  to  one  Bennet  upon  a  trust  to 
receive  the  rents  and  profits  and  appropriate  them  to  the  sole  and 
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separate  use  and  benefit  of  said  Smith's  wife  dnring  her  life,  with 
remainder  to  his  heirs.  The  deed  also  contained  a  proTision  that 
said  tmstee  whenever  the  wife  of  said  grantor  should  desire  a  sale 
or  mortgage  of  said  land,  or  any  part  thereof  ,  then  the  said  trustee 
should  Bell  or  mortgage  according  to  her  directions  and  pay  over 
the  proceeds  to  her,  or  re-invest  them  according  to  her  directions. 
The  primary  object  of  this  deed  was  to  create  a  trust  to  receive  the 
rents  and  profits  of  the  land  and  apply  the  same  to  the  use  of  Mrs. 
Smith  during  her  life,  and  a  trust  term  for  her  life  was  created  for 
that  purpose,  but  the  provision  allowing  a  sale  or  mortgage  coupled 
with  it  a  clear  special  power  in  trust,  making  it  the  duty  of  the 
trustee  to  sell  upon  the  directions  of  the  appointee  of  the  power, 
and  thus  close  l^e  trust    HotckhUa  v.  BUing,  36  Barb.  46. 

An  express  trust  to  sell  land  is  valid  as  a  power  under  the  express 
provisions  of  the  58th  section  of  the  statute  providing  that  "  where 
an  express  trust  shall  be  created  for  any  purpose  not  enumerated 
in  the  preceding  sections  no  estate  shall  vest  in  the  trustees,  but 
the  trust,  if  directing  or  auJJiorizing  the  performance  of  any  act 
which  may  be  lawfully  performed  under  a  power,  shall  be  valid  as 
a  power  in  trust." 

The  deeds  set  out  in  the  case  did  not  create  a  valid  trust  to  sell 
lands  under  the  first  subdivision  of  section  55  for  the  benefit  of 
creditors.  They  contained  no  provision  in  respect  to  creditors  or 
debts  except  in  the  provision  in  the  supplementary  deed  directing 
distribution  of  the  remainder  of  his  estate  after  his  decease,  after  the 
payment  of  his  debts. 

It  seems  to  me  quite  clear,  therefore,  that  no  estate  was  created 
or  vested  under  the  clause  of  the  statute  referred  to,  ''to  receive 
the  rents  and  profits,  etc.,  and  pay  them  to  the  grantor  during  his 
life.''  The  provision  in  the  deed  is  ''  to  sell  the  land."  This  was 
the  primary  main  object  and  intent  of  the  trust  specified  in  the 
deed,  and  for  such  purpose  no  valid  trust  could  or  can  be  created 
under  the  statute. 

The  trust  attempted  to  be  created  in  this  deed  for  that  purpose 
is,  therefore,  clearly  void,  and  no  estate  passed  by  the  deed  to  the 
plaintifE. 

I  concur  entirely  with  the  views  expressed  by  Judge  Millbb  in 
Fellows  V.  ffeermansy  4  Lans.  254,  on  this  point — that  ''whenever 
the  principal  object  of  the  trust  is  to  sell  lands  and  pay  over  the 
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avails,  the  authority  to  rent  them  in  the  meantime  cannot  take  the 
case  out  of  the  statute." 

The  plaintiff  at  the  trial  showed  no  legal  title  to  the  lands  in 
dispute,  and  was,  therefore,  neoessKrily  and  properly  nonsuited. 

The  motion  for  a  new  trial  should,  therefore,  be  denied. 

New  trial  denUd. 


HUBBMAKS  y.   EliiaWOBTH. 

SMenee — burden  (tf  procf^JMies  —  Ifuirtimmt  reoMng  trtut — Trutt  — 
$Ui$vUrtiUaingtotruiUappiie$imiiftoriale$tate — when  irrewfcMe. 

In  flui  Mtton  hy  the  tnurtee  under  a  tnut  deed  bj  F.,  to  reooTer  a  debt  dae  F., 
defendant  showed  payment  to  F.  after  the  execution  of  the  deed.  Heid,  that 
the  burden  was  npon  plaintiff  to  show  that  defendant  had  notice  of  the 
tnist  deed  when  payment  was  made  to  F. 

Defendant  offered  in  CYidence  an  instniment,  ezecated  by  F.  snbeeqnent  to  the 
tmst  deed,  wherein  he  revoked  the  authority  and  promise  therein  given  to 
plaintiff.    JSMd  admissible. 

The  proTisions  of  the  Revised  Statutes  relating  to  trusts  and  powers  (1  R.  S. 
727-788,  gg  45-186)  relate  only  to  real  estate,  and  the  provision  that  every  such 
trust  is  irrevocable  unless  an  authority  to  revoke  it  is  granted  or  reserved  in 
the  instrument  creating  the  power ;  hM,  not  to  apply  to  a  power  to  collect 
debts  contained  in  a  trust  deed,  and  the  power  to  recover  the  avails  of  per- 
sonal property,  and  distribute  them  ii|  a  manner  to  be  directed  by  the  one 
executing  the  deed. 

Appeal  by  plaintiff  from  a  judgment  in  faror  of  defendant, 
entered  upon  the  yerdict  of  a  jury. 

The  action  was  brought  by  John  Heermans  as  trustee  of  the 
estate  of  Joseph  Fellows,  to  recover  an  alleged  balance  of  account 
for  moneys  loaned  by  said  Fellows  to  defendant  The  plaintiff 
claimed  to  recover  as  trustee  under  an  instrument  under  seal,  bear- 
ing date  October  10, 1868,  a  copy  of  which  is  given  in  the  case  of 
Heermans  v.  Boberteon,  ante,  page  596,  and  a  supplementary  instru- 
ment under  seal,  dated  October  15,  1868,  which  is  also  referred  to, 
and  the  provisions  given  in  the  above-mentioned  case.  The  defense 
was  payment  to  Fellows,  and  settlement  in  full  with  him  on  the  24th 
of  November,  1869 ;  and  defendant  denied  all  knowledge  of  the 
trust  instruments  mentioned. 
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At  the  trial,  defendant  gave  in  evidence,  nnder  plaintiff's  objeo- 
tion  and  exception,  an  instrament,  nnder  seal,  executed  by  said 
Joseph  Fellows,  on  the  28th  day  of  December,  1868,  and  reading 
as  follows : 

**  Ejiow  all  men  by  these  presents :  That  whereas,  I,  Joseph  Fel- 
lows, of  Ooming,  in  the  connty  of  Steuben  and  State  of  New 
York,  by  an  instrument  in  writing,  dated  the  10th  day  of  October, 
1868,  did  invest  in  my  nephew,  John  Heermans,  of  said  Coming, 
certain  powers  and  authorities  to  transact  business  for  me  and  my 
use,  and  for  such  uses  and  purposes  as  after  my  death  should  be 
directed  in  a  writing  supplementary  to  the  instrument  above 
named.  ^^  And  whereas,  I,  the  said  Joseph  Fellows,  on  the  15th 
day  of  October,  in  the  said  year  eighteen  hundred  and  sixty-eight, 
did  execute  a  supplementary  instrument  in  writing  directing  and 
requiring  a  certain  mode  of  distribution  of  my  estate  after  my 
death,  which  said  several  instruments  of  writing  have  been  spread 
upon  the  pages  of  certain  record  books,  the  former  thereof  in 
Luzerne  county,  deed  book  No.  127,  page  425,  etc. ;  and  in  Steu- 
ben county  clerk's  oflBice,  book  No.  — ,  page  — ,  and  perhaps  in 
other  counties.  ''And  whereas,  I  have  concluded  to  resume  all 
such  powers  and  authorities  as  were  by  either  or  both  of  said  instru- 
ments invested  in  the  said  Heermans,  and  henceforth  to  exercise 
and  maintain  for  and  by  myself  the  entire  and  undivided  control 
and  management  of  my  estate. 

''  Now  know  ye,  that  I,  the  said  Joseph  Fellows,  have  revoked  and 
withdrawn,  and  by  these  presents  do  revoke,  annul  and  withdraw 
each  and  both  of  the  aforesaid  instruments  of  writing,  and  all  the 
powers  and  authorities  in  and  by  them,  or  either  of  them,  vested  in 
any  party." 
•  Such  other  facts  as  are  material  appear  in  the  opinion. 

Brawn  £  Haddeny  for  appellant.  The  instruments  of  October  10 
and  15,  1868,  created  a  valid  trust  as  to  the  personal  property,  and 
vested  the  legal  title  in  the  plaintiff.  The  two  instruments  are  to 
be  taken  as  one.  Fellows  v.  ffe&rmans,  4  Lans.  230 ;  Belmont  v. 
O'Brien,  12  N.  Y.  394 ;  LeggeU  v.  Perkins,  2  id.  297 ;  GoU  v. 
Cook,  7  Paige,  521;  Leggett  v.  Hunter,  19  N.  Y.  445  ;  Tbbias  v. 
Ketchum,  32  id.  319;  Oruger  v.  Jones,  18  Barb.  47. 

George  B.  Bradley,  for  respondent 
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£.  D ABWiK  Smith,  J.  This  caae  comes  before  us  upon  exceptions 
taken  during  the  trial,  and  presents  some  points  not  embraced  in 
any  other  of  the  various  cases  arising  under  the  trust  deeds  from 
Joseph  Fellows  to  the  plaintiff,  heard  and  submitted  to  us  at  the 
last  general  term.  This  action  was  brought  to  recover  a  balance 
claimed  to  be  due  the  plaintiff  as  trustee,  etc.,  for  money  loaned  by 
Mr.  Fellows  to  the  defendant,  and  which  the  defendant  had,  in  fact, 
paid  to  Mr.  Fellows  in  person,  after  the  execution  of  such  trust 
deed*  The  plaintiff  claims  that  such  payment  was  unauthorized, 
and  was  made  with  or  after  notice  of  the  execution  and  delivery  of 
such  deeds.  This  was  the  chief  question  of  fact  litigated  at  the 
trial,  and  the  only  one  submitted  to  the  jury. 

The  counsel  for  the  plaintiff  requested  the  judge  to  charge  the 
jury  that  the  burden  of  proof  was  upon  the  defendant  to  show  that 
the  payment  was  made  without  notice,  and  in  good  faith.  The 
court  refused  so  to  charge,  and  the  plaintiff's  counsel  duly  excepted, 
and  excepted  also  to  the  charge  on  this  subject  as  made,  in  which 
the  learned  judge  had  charged  that  the  burden  of  proof  upon  this 
point  was  upon  the  plaintiff. 

The  charge  of  the  learned  judge  was  clearly  correct.  When  a 
debtor  pays  his  debts  to  his  creditor  in  person,  the  presumption  is 
in  his  favor  that  he  paid  it  properly  and  lawfully.  The  burden  in 
such  case  is  with  the  assignee  of  the  debt  or  demand  alleging  that 
it  was  unlawfully  paid,  and  after  notice  of  assignment,  to  make 
proof  of  such  allegations.  The  affirmative  of  such  an  issue  rests 
upon  the  assignee,  who  purchased  a  chose  in  action  not  negotiable. 
Until  notice  is  given  of  the  assignment  of  such  chose  in  action, 
the  debtor  may  always  treat  with  and  pay  his  original  creditors. 
Field  V.  Mayor  of  New  York,  6  N.  Y.  188;  Andrewe  v.  Van  Alen, 
12  Johns.  343;  Riffgs  v.  Dorr,  19  id.  95;  WHkins  v.  BattersOHy  4 
Barb.  50;  Meghan  v.  MiQs,  9  Johns.  64. 

The  fact  of  payment  the  defendant,  in  such  case,  must  establish. 
On  this  point  he  holds  the  affirmative,  but  upon  the  allegation  that 
he  made  such  paj^ent  fraudulently,  and  after  notice  of  the  assign- 
ment of  the  claim  or  demand,  the  parfy  making  such  averment 
must  prove  it.  The  onus  is  upon  him.  The  substance  of  the  alle- 
gation to  be  tried  determines  upon  whom  rests  the  burden  of  proof. 
HoUister  v.  Bender,  1  Hill,  153. 

The  defendant's  counsel  offered  in  evidence  a  deed  or  instrument 
in  writing,  under  the  hand  and  seal  of  Mr.  Fellows,  dated  Decern* 
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ber  28,  1868,  and  serred  upon  the  plaintiff  about  Jannaiy  1, 1869. 
The  plaintiff's  counsel  objected  to  the  reception  of  such  instrument 
in  eyidence  as  immaterial  The  objection  was  oyerruled,  and  the 
plaintiff's  counsel  duly  excepted.  This  instrument  in  express  and 
explicit  terms  rcToked  and  withdrew  each  and  eyery  of  the  deeds 
in  trust  aboye  mentioned,  and  all  powers  and  authorities  in  and  by 
them,  or  either  of  them,  yested  in  any  party,  referring  to  the  two 
deeds  executed  by  said  Fellows,  dated  October  10  and  15, 1868. 

I  cannot  see  why  this  instrument  wias  not  admissible  in  eyidence. 
What  its  force  and  effect  may  be  is  another  question.  That  was  for 
the  court  to  decide,  after  it  was  produced  and  proyen,  and  read  in 
eyidence.  If  this  instrument  is  yalid  as  a  deed  of  reyocation  of  the 
powers  of  the  plaintiff  under  said  trust  deeds,  it  is  necessarily  a 
complete  defense  in  this  action.  The  defendant  settled  hii;  account 
with  Mr.  Fellows  and  paid  the  balance  of  it  in  1869,  long  after  the 
execution  and  deliyery  of  said  deed  of  reyocation. 

So  far  as  this  deed  or  instrument  of  reyocation  relates  to  the 
personal  property  of  Mr.  Fellows,  I  do  not  see  why  it  does  not 
entirely  operate  to  reyoke  all  the  powers  conferred  upon  the  plain- 
tiff by  the  deeds  of  the  10th  and  15th  of  October,  1868.  Whether 
those  deeds  created  a  yalid  express  trust  or  power  in  trust  in  respect 
to  the  real  estate,  they  could  operate  only  as  a  mere  common-law 
power  of  attorney  to  collect  his  debts  and  pay  oyer  to  him  the  pro- 
ceeds. This  power  is  not  affected  by  the  proyisions  of  the  Beyised 
Statutes  relating  to  uses  and  trusts  and  powers. 

These  proyisions  of  the  statutes  only  iQ>ply  and  relate  to  real 
estate.  On  this  point,  and  so  far  as  relates  to  tiie  personal  property 
of  Mr.  Fellows,  I  agree  with  Judge  Milleb,  in  FeUaws  y.  Heermans, 
4  Lans.  259,  that  the  deeds  referred  to  haye  no  other  force  and  effect 
than  that  of  a  simple  power  of  attorney,  which  could  be  reyoked 
at  the  pleasure  of  Mr.  Fellows  at  any  time. 

The  proyisions  in  the  statute  in  relation  to  powers  in  trusts,  that 
eyery  such  trust  is  irreyocable  unless  an  authority  to  reyoke  it  is 
granted  or  reseryed  in  the  instrument  creating  the  poiyer,  does  not 
apply  to  the  power  to  collect  debts,  or  such  a  power  as  is  conferred 
in  these  deeds  in  relation  to  personal  property. 

In  the  yarious  cases  arising  under  said  deeds,  heard  and  sub- 
mitted at  the  last  term,  each  case  has  been  necessarily  considered 
and  decided  upon  its  own  facts.  In  none  of  them,  except  in  this 
case  as  aboye  stated,  and  the  case  of  Ueermans  y.  Robertson^  anU^ 
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page  596^  whioh  was  an  action  of  ejectment^  has  the  validity  of  these 
deeds  been  called  in  question. 

The  several  cases  have  been  decided  upon  the  assumption  or  claim 
of  Heermans  that  he  had  valid  title^  or  at  least  a  power  in  trust 
under  said  deed^  with  full  power  and  authority  to  convey  a  valid 
title. 

None  of  the  exceptions  taken  at  the  circuit  in  this  case  were  well 
taken^  and  the  judgment  there  rendered  should  be  affirmed. 

MuLLor^  P.  J.,  concurred  in  the  result,  but  doubted  upon  the 
point  whether  a  trust  did  not  exist  in  respect  to  the  personal  prop- 
erty which  was  irrevocable  by  Fellows. 

Judgment  affirmed. 


OUTLSB  V.  TbUSTEBS  OF  PaLMTBA. 
C&rUorari-^oni^  completed  proceedings  reviewed  by.  * 

In  prooeedii^fs  by  certiorari  to  review  the  action  of  the  trustees  of  a  village  in 
relation  to  the  assessment  of  a  tax,  it  did  not  appear  that  the  respondents 
had,  in  any  manner,  adjudicated  or  determined  that  any  tax  be  laid.  Held, 
that  the  certiorari  was  prematurely  allowed.  This  writ  does  not  go  to  inferior 
courts,  tribunals  or  officers,  exercising  judicial  functions,  until  the  proceed- 
ings before  them  are  completed,  and  a  final  determination  or  adjudication 
had. 

Gebtiorabi  upon,  the  relation  of  Greorge  W.  Guyler  and  others, 
to  review  proceedings  of  the  respondents,  the  trustees  of  the  village 
of  Palmyra,  to  levy  a  tax.  It  was  claimed  that  the  proceedings 
were  illegal,  not  being  in  conformity  to  the  various  statutes  relat- 
ing to  the  village.  Laws  of  1861,  chap.  144;  1866,  chap.  258. 
Enough  facts  appear  in  the  opinion. 

Charles  McLouth,  for  relators. 
Oeorge  F.  Danfarthy  for  respondents. 

E.  Dabwik  Smith,  J.  It  is  quite  clear,  I  think,  that  most  of 
the  steps  taken  on  the  part  of  the  respondents  to  levy  the  tax  in 
question,  were  irregular  and  not  in  conformity  vnth  the  provisions 
of  the  charter  of  said  village. 

They  did,  in  due  form,  as  required  in  section  7  of  the  act  incor- 
porating said  village,  report  to  the  annual  meeting  of  the  electors 

VoL.V,N.Y.  Rep.— 77 


610  FOURTH  DEPAETMENT, 

Cnyler  v.  Trnsteee  of  Palmyra. 

of  said  Tillage  an  estimate  of  the  amount  necessary  to  be  raised  for 
the  ensuing  year,  consisting  of  five  items  amounting  to  $4,301.58, 
but  the  vote  of  such  meeting  was  upon  such  amount  in  the  aggre- 
gate, and  not  upon  the  specific  sum  to  be  appropriated  to  each 
object  as  is  required  in  said  statute. 

But  assuming  that  the  vote  of  such  meeting  authorized  the  levj 
of  the  said  sum  of  $4,301.58,  the  said  respondents  did  not,  without 
delay,  proceed  to  levy  said  tax  then  ordered.  It  does  not  appear 
from  the  return  that  the  said  trtistees  ever  voted  or  resolved  to  levy 
said  tax.  They  did  not  duly  deliver  to  the  assessors  of  said  village 
a  statement  of  the  amount  to  be  levied,  with  the  specifications  of 
the  purpose  for  which  such  money  was  to  be  appUed  as  required  by 
said  statute. 

But  if  the  notice  signed  by  the  clerk  of  the  village  would  satisfy 
the  direction  otherwise  of  the  statute,  it  was  incorrect  in  amount, 
and  did  not  conform  to  the  vote  of  the  annual  meeting,  from  which 
the  trustees  clearly  could  not  depart.  This  vote  constitutes  their 
only  authority  to  levy  any  tax. 

It  is  quite  clear,  I  think,  therefore,  that  if  the  proceedings  of 
the  assessors  had  been,  in  every  respect,  regular  in  assessing  said  tax, 
and  the  trustees  had  confirmed  their  assessment  and  issued  a  war- 
rant to  collect  the  same,  such  tax  would  have  been  illegally  laid, 
and  it  would  be  our  duty  to  reverse  and  set  aside  such  roll  and  all 
of  the  proceedings  of  the  trustees  and  assessors  in  preparing,  sign- 
ing and  adopting  the  same. 

But  as  the  respondents  have  not,  in  fact  or  in  form,  levied  any 
tax,  or  corrected  or  adopted  the  said  assessment-roll,  or  signed 
any  warrant  for  the  collection  of  any  tax,  or  in  any  manner  adju- 
dicated and  determined  that  any  tax  be  laid,  and  as  they  may 
abandon  the  whole  proceedings  so  abortively  and  irregularly  taken, 
and  take  proper  steps  to  levy  such  tax  in  a  legal  and  proper  manner, 
it  is  quite  apparent  that  the  writ  of  certiorari  in  this  case  was  prema- 
turely allowed  and  issued. 

The  writ  does  not  go  to  inferior  courts,  tribunals  or  pfficers  exer- 
cising judicial  functions  till  the  proceedings  before  them  are  com- 
pleted, and  a  final  determination  or  adjudication  had  upon  such 
proceedings.  People  v.  Supervisors  of  Livingston,  43  Barb.  237; 
Lynde  v.  NohU,  20  Johns.  80. 

The  certiorari  should  therefore  be  dismissed  and  quashed  with 

costs  to  the  respondents. 

Ordered  accordingly. 
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Water-eourte — dwerHonofwatm'flvmaTt^fieial'--B(ridenM — whenmapadmU' 

Where  the  owner  of  lands  oonstmcted  a  ditch  through  which  he  caused  to  run 
the  waters  of  a  creek,  and  suhsequentlj  suhdivided  the  lands  and  convejed 
the  parcels  to  different  grantees,  heid,  that  the  grantees  acquired  the  right 
to  have  the  ditch  kept  open  and  the  waters  of  the  creek  to  continue  to  flow 
therein;  but  where,  from  obstructions  in  the  ditch,  resulting  from  the  neg- 
lect  of  those  interested  to  do  so  to  keep  it  open,  the  waters  of  the  creek  had 
ceased  to  flow  therein,  and  had  been  caused  to  overflow  the  land  of  one  of 
the  grantees,  the  construction  of  a  ditch  to  take  such  overflowing  waters 
away  so  that  they  did  not  run  through  the  original  ditch,  was  not  a  diversion 
which  would  render  such  grantee  liable  to  an  action  therefor. 

In  an  action  for  diverting  the  flow  of  water  from  a  ditch  through  plaintiff's 
lands,  a  map  of  the  premises  in  controversy,  which  a  surveyor  who  made 
it  had  testified  to  be  correct,  was  referred  to  by  a  number  of  witnesses,  in 
giving  their  testimony  in  explanation  thereof.  Held,'  that  the  map  was 
admissible,  not  as  independent  evidence,  but  in  connection  with  the  other 
evidence,  to  enable  the  jury  to  understand  and  apply  it. 

Appeal  by  plaintiff  from  an  order  at  the  special  term  denying  a 
motion  for  a  new  triaL 

The.  action  was  bronght  by  EphraimF.  Onrtiss  against  John 
Ayrault  for  the  wrongful  diversion  of  the  water  of  the  stream  called 
Indian  creek  from  plaintiff's  premises.  It  was  commenced  in  a 
justices'  court  and  removed  into  this  court  upon  a  plea  of  title 
being  interposed  before  the  justice. 

It  was  first  tried  at  the  circuit  in  Livingston  county  in  January, 
I8689  when  the  plaintiff  had  a  verdict  which  was  set  aside  by  the 
general  term  of  the  seventh  district^  and  the  cause  was  retried  in 
April,  1869^  when  a  verdict  was  ordered  for  the  defendant,  which 
was  afiSrmed  at  general  term  and  judgment  ordered  for  the  defend- 
ant,  from  which  the  plaintiff  appealed  to  the  Court  of  Appeals, 
where  the  judgment  was  reversed  and  a  new  trial  ordered.  The  case 
on  that  appeal  is  reported  in  47  N.  Y.  73,  where  a  very  full  state- 
ment of  facts  is  given.  The  cause  was  again  tried  in  May,  1873, 
and  a  verdict  rendered  for  the  defendant,  from  which  this  appeal 
is  taken. 

Previous  to  1849  one  Newbold  owned  certain  Im^  in  Galedonia, 
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in  said  county,  upon  which  wbs  a  marsh,  into  which  Indian  creek 
flowed.  To  relieve  the  marsh  from  water  he  dug  a  ditch,  called 
the  "  Curtiss  *'  ditch,  through  which  water  ran  from  the  marsh 
easterly  to  a  cove,  and  also  a  ditch  called  the  '^  canal ''  ditch,  run- 
ning northerly  into  a  sluice.  In  1849  Newbold  divided  these  lands 
into  five  lots,  and  conveyed  the  same  to  different  owners.  Through 
several  mesne  conveyances  plaintiff  acquired  title  to  the  most  east- 
erly lot,  within  which  was  a  part  of  the  cove  where  the  waters 
from  the  *'  Ourtiss^'  ditch  ran,  and  defendant,  through  mesne  con- 
veyances, acquired  title  to  the  most  westerly  lot,  which  embraced 
the  marsh  land  and  the  '' canal ''  ditch.  Subsequent  to  1849  both 
ditches  became  obstructed,  and  the  westerly  lot  again  became 
marshy.  To  remedy  this  the  owners  of  the  lot,  previous  to  defend- 
ant, began  to  clean  out  and  enlarge  the  '^  canal "  ditch.  This  work 
was  continued  by  defendant,  who  deepened  such  ditch  until  the 
entire  waters  from  the  marsh  flowed  through  it  and  ceased  to  flow 
through  the  "  Ourtiss  "  ditch.  This  constituted  the  diversion  for 
which  this  action  was  brought.     Other  facts  appear  in  the  opinion. 

A.  J.  Abbott  and  8.  Hubibardy  for  appellant. 

Oeorge  P.  Danforfh,  for  respondent. 

E.  Darwin  Smith,  J.  The  chief  point  presented  on  the  argu- 
ment, and  in  the  points  of  the  plaintiff's  counsel,  is  founded  upon 
the  exception  to  the  refusal  of  the  circuit  judge  to  direct  a  verdict 
for  the  plaintiff  at  the  close  of  the  evidence  as  requested. 

The  grounds  stated  by  the  counsel  and  upon  which  the  request  is 
based  are,  in  substance,  clearly  correct,  but  they  do  not  cover  the 
whole  case.  In  the  charge  of  the  judge  to  the  jury  such  views  of 
the  plaintiff 's  rights  are  substantially  assumed  or  held ;  and  the 
charge  in  this  particular  is  in  substantial  conformity  with 
the  decision  of  the  Court  of  Appeals  on  this  branch  of  the  case. 
The  learned  judge  charged  in  effect,  that  the  ditch  called  the  cove 
ditch  having  been  constructed  by  Newbold,  the  original  owner  of 
the  whole  tract  crossed  by  said  ditch,  and  the  same  being  in  exist- 
ence, and  the  water  of  Indian  creek  flowing  therein  in  1849,  when 
he  subdivided  said  tract  into  four  parcels,  and  sold  the  several  par- 
cels thereof  to  different  persons,  the  original  purchasers  from  him 
acquired  the  right  to  have  said  ditch  kept  open,  and  the  waters  then 
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flowing  therein  to  continue  to  flow  in  it  as  it  then  flowed  at  that 
time  in  its  accustomed  channel,  and  that  the  grantees  of  such  origi- 
nal purchasers  took  said  land  with  all  the  rights  of  their  respective 
grantors. 

He  then  submitted  to  the  jury  the  question  of  fact  whether  the 
defendant  had  diverted  the  water  from  such  ditch  and  advised  them 
that  so  long  as  the  water  flowed  there  in  sufficient  quantity  for  any 
practical  purpose,  the  defendant  had  no  right  to  do  any  thing  which 
prevented  that  flow.  Did  the  defendant  divert  the  water?  That 
was  the  question  put  to  the  jury.  It  was  undeniably  true,  and,  in 
fact,  admitted,  that  the  defendant  constructed  a  ditch  on  his  own 
land  which  drained  said  land  and  took  the  waters  of  Indian  creek 
off  of  the  same  in  another  direction,  being  the  same  waters  which 
formerly  ran  in  said  cove  ditch,  and  which  it  was  originally  con- 
structed to  carry  off  to  said  cove  on  the  plaintiff's  land.  But  it  was 
contended  at  the  circuit  by  the  defendant,  as  the  judge  states  the 
defense  on  this  point,  that  the  flow  of  the  water  through  this  cove 
ditch  had  become  obstructed,  so  that  the  waters  of  Indian  creek  had 
ceased  to  flow  where  they  were  intended  to  flow,  and  had  spread 
over  the  defendant's  lands,  and  had  reduced  such  lands  to  practical 
sterility  by  covering  them  with  a  marsh.  It  was  in  this  view  of 
the  facts,  if  so  found  by  them,  that  the  jury  were  allowed  to  find 
that  there  had  been  no  unlawful  diversion  of  the  waters  of  said 
creek  from  the  said  cove  ditch  by  the  construction  of  the  ditch  so 
made  by  the  defendant,  and  it  was  doubtless  upon  this  ground  that 
the  verdict  of  the  jury  for  the  defendant  was  based. 

The  action  was  for  the  diversion  of  the  water  which  should  have 
flowed  in  said  cove  ditch  by  the  wrongful  acts  of  the  defendant.  If 
he  had  done  nothing  more  than  construct  a  ditch  to  relieve  his  own 
land  from  the  water  accumulating  thereon,  and  which  was  left 
there  to  remain  to  the  injury  of  said  land,  in  consequence  of  the 
neglect  of  the  plaintiff  and  others  interested  in  the  flow  of  such 
water  in  said  cove  ditch,  to  keep  the  same  in  proper  repair,  he 
could  not  properly  be  held  to  have  wrongfully  diverted  the  water 
from  said  ditch. 

This  is  in  substance  what  the  judge  held  at  the  circuit,  and  the 
verdict  of  the  jury  was  necessarily  in  affirmance  of  such  view  of  the 
facts  upon  the  evidence. 

The  request  of  the  plaintiff's  counsel,  that  the  court  direct  a  ver- 
dict for  plaintiff,  virtually  overlooked   or  ignored  entirely  the 
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iesne  arising  upon  the  defense  as  thus  stated  and  held  by  the  cir- 
cuit judge  and  subsequently  sustained  by  the  jury. 

Upon  this  branch  of  the  case  upon  the  great  mass  of  testimony 
taken  in  the  case,  and  more  or  less  material  and  conflicting  upon 
the  issue  really  in  dispute,  I  do  not  think  that  it  was  the  duty  of 
the  judge  to  take  the  case  from  the  jury,  and  think  the  plaintiffs 
exception  to  his  refusal  to  direct  a  verdict  in  his  favor  not  well 
taken. 

In  respect  to  the  various  other  exceptions  to  the  charge,  and  to 
the  refusal  of  the  judge  to  charge  as  requested,  and  to  the  omission 
or  exclusion  of  testimony,  they  are  either  not  well  taken  or  so 
inconsequential  that  the  verdict  of  the  juiy  might,  I  think,  have 
been  sustained,  and  this  protracted  litigation  ended,  except  for  one 
single  error  which  precludes  us  from  affirming  the  order  of  the  spe- 
cial teruL 

The  plaintiff  introduced  a  witness  by  the  name  of  Joseph  W. 
Holmes  who  testified  that  he  was  a  practical  surveyor  and  engineer, 
and  had  recently  made  a  map  of  the  lands  mentioned  in  the  pro- 
ceedings on  the  trial,  and  their  surroundings,  and  of  the  ditches 
thereon,  and  took  levels  of  the  ditches,  and  produced  such  a  map, 
and  testified  that  it  was  a  correct  map  of  the  lands  referred  to,  and 
the  ditches  and  water-courses  and  surroundings,  and  that  such  map 
showed  the  general  features  of  the  said  land,  and  the  ditches,  and 
the  streams,  etd. 

This  witness  gave  considerable  testimony  upon  the  merits  refer- 
ring to  such  map,  and  explanatory  thereof,  and  of  the  situation 
and  relative  condition  of  the  several  parcels  of  land  marked 
thereon,  and  of  the  several  ditches  upon  the  defendant's  lands,  and 
respecting  the  questions  and  matters  in  controversy  in  the  action 
relating  to  such  lands  and  ditches  and  localities,  and  quite  a  num- 
ber of  other  witnesses  gave  like  testimony  in  chief,  referring  to 
said  map  to  illustrate  their  testimony  and  corroborative  of  its  cor- 
rectness as  a  correct  representation  of  the  condition  of  the  locali- 
ties and  other  matters  delineated  thereon,  after  which  the  plaintiff's 
counsel  offered  it  in  evidence,  and  the  same  was  objected  to  by  the 
defendant's  counsel  as  immaterial,  and  the  objection  was  sustained 
and  the  plaintiff  duly  excepted. 

I  do  not  see  how  this  rtding  can  be  sustained.  A  large  portion 
of  the  testimony  received  in  the  cause  referred  more  or  less  to  this 
map>  and  to  data>  and  marks,  and  figures  of  measurements  appear- 


JANUARY  TEEM,  1875.  615 

CurtiBB  y.  ATrauIt. 

ing  on  its  face^  all  of  which  testimony  is  in  a  large  degree  nnintel- 
ligible  without  the  map. 

It  would  be  indispensable^  I  should  thinks  that  the  map  be  before 
the  jury^  and  that  the  counsel  be  at  liberty  to  use  it  and  refer  to  it 
in  argument^  and  apply  and  explain  the  testimony  of  witnesses  by 
it  Maps  and  plats  are  admissible  when  referred  to  in  deeds  as 
original  eyidence.  Morris  v.  HarmeTy  7  Peters,  654;  Ryan  v.  Dox, 
25  Barb.  446.  And  they  are  also  admissible  to  exhibit  the  pros* 
ent  Tisible  condition  of  the  premises  in  controyersy,  and  to  explain, 
illustrate  and  apply  testimony.  Johnston  v.  Jones,  1  Black.  (IT.  S.) 
216.  In  actions  of  ejectment,  and  other  actions  relating  to  red 
estate,  and  in  many  other  cases  maps  are  made  for  use  at  the  trial, 
and  are  constantly  used  at  the  circuit,  and  in  most  cases  are  quite 
useful  if  not  actually  indispensable  to  enable  courts  and  juries  to 
comprehend  readily  the  question  in  dispute. 

In  such  cases  when  proved  to  be  correct  by  the  surveyor  or  engi- 
neer  by  whom  they  are  made,  tiiey  are  received  in  evidence  in  con- 
nection  with  the  testimony  of  witnesses  substantially  as  part  of 
their  testimony,  and  are  clearly  admissible  as  explanatory  of  such 
testimony.  They  are  received  for  the  consideration  of  the  jury  so 
far  as  they  are  shown  to  be  correct  in  connection  with  other  evi- 
dence, and  to  enable  them  to  understand  and  apply  such  evidence, 
and  not  as  independent  evidence. 

Such,  in  substance,  was  the  ruling  of  the  judge  at  the  circuit,  who 
tried  the  case  of  Johnston  v.  Jones,  supra,  in  reference  to  a  large 
number  of  maps  received  in  evidence  and  used  on  the  trial  of  that 
cause,  all  made  by  living  witnesses  and  verified  by  th6m  at  the  trial 
as  was  done  by  Holmes  at  the  trial  in  this  action. 

The  ruling  was  approved  by  the  Supreme  Court  of  the  United 
States  in  banc,  the  said  maps  all  being  embraced  in  the  case,  and 
used  in  the  argument.  Johnston  v.  Jones,  1  Black.  222;  S.  0.,  18 
How.  150. 

The  exclusion  of  this  map  after  so  much  testimony  had  been 
taken  in  the  cause,  upon  the  merits  referring  to  it,  and  which 
could  not  be  understood  without  it,  we  think  was  clear  error, 
making  it  our  duty  to  grant  a  new  trial. 

The  order  of  the  special  term  should,  therefore,  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event 

Netc  trial  granted. 
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Sheldon  v.  Pabkbe. 

Promiiiory  note  — trantfer  of  tUU  to,  wUhout  deUvery, 

The  payee  of  a  promissory  note  for  $87  in  writing  agreed  to  sell  the  same  to 
H.  for  a  specified  price,  which  H.  agreed  to  pay.  Afterward,  and  before 
maturity,  such  payee  transferred  the  note  for  Talae  to  plaintiff,  who  knew 
of  the  agreement  with  H.  Held,  that  the  sale  to  H.  was  valid,  and  plaintiff 
was  not  tk  bona  fide  holder  of  the  note  and  could  not  recover  thereon. 

Appeal  by  plaintiff  from  a  judgment  rendered  in  the  Chantauqna 
county  court  in  an  action  tried  by  the  court  without  a  jury. 

The  action  was  brought  by  Albert  B.  Sheldon  against  John  L. 
Parker^  to  recover  the  amount  of  a  promissory  note.  It  was  com- 
menced in  a  justice's  court,  where  a  judgment  was  rendered  in  favor 
of  the  plaintiff  for  $92  damages  and  costs,  from  which  an  appeal  was 
taken  to  the  county  court. 

The  note  was  given  for  $87,  dated  December  1,  1871,  and  was 
payable  to  Samuel  F.  Hawley  or  order  four  months  from  date,  and 
was  duly  transferred  by  Hawley  to  the  plaintiff  for  a  valuable  con- 
sideration before  maturity.  The  judge  who  tried  the  cause  found 
that  on  the  22d  day  of  March,  1871,  and  before  the  maturity  of 
said  note,  the  payee  agreed  in  writing  to  sell  and  assign  said  note  to 
Hiram  Parker,  and  that  Hiram  Parker  agreed  to  purchase  the 
same  for  fifty  cents  on  the  dollar ;  that  before  and  at  the  time  o£ 
the  indorsement  and  delivery  of  said  note  to  the  plaintiff,  the  said 
plaintiff  well  knew  of  the  agreement  for  the  sale  and  transfer  of 
said  note  by  Hawley  to  Hiram  Parker. 

The  judge  held  that  such  plaintiff  was  not  a  bona  fide  holder  of 
the  note,  and  the  indorsement  and  delivery  to  him  passed  no  title, 
and  that  the  title  to  said  note  passed  to  Parker  upon  the  execu- 
tion of  the  agreement  of  Hawley  to  sell  the  same  to  him,  and  that 
such  an  agreement  operated  as  a  present  sale  of  said  note,  and  dis- 
missed the  complaint,  and  directed  judgment  for  the  defendant 
accordingly. 

Levi  Breton,  for  appellant. 

L,  B.  Sessions,  for  respondent. 
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E.  Dakwin  Smith,  J.  The  judgment  rendered  by  the  conntj 
jndge  we  think  was  not  erroneous.  The  contract  of  sale  was  com- 
plete to  Hiram  Parker  of  said  note,  was  in  writing  and  binding 
upon  the  parties,  and  not  affected  by  the  statute  of  frauds.  It  is 
quite  clear  that  by  the  laws  of  Englimd  the  sale  of  a  specific  chattel 
.passes  the  property  therein  to  the  yendee  without  delivery.  1 
Ghitty  on  Contracts  (11th  Am.  ed.),  518 ;  2  Story  on  Contracts, 
§  1018;  Benj.  on  Sales,  §§  308-312. 

In  Oilmour  v.  Supple,  11  Moore's  P.  C.  Cas.  55d,  Sui  Cresswell 
Cbesswell,  in  giving  the  opinion  of  the  court,  said  that  **  by  the 
laws  of  England,  by  a  contract  for  the  sale  of  specific  ascertained 
goods,  the  property  immediately  vests  in  the  buyer,  and  a  right  to 
the  price  in  the  seller,  unless  it  can  be  shown  that  such  was  not  the 
intention  of  the  parties." 

By  the  statute  of  frauds,  a  contract  for  the  sale  of  goods  and 
chattels  exceeding  $50,  valid  at  common  law,  is  declared  invalid 
without  delivery  and  acceptance,  or  payment  of  the  whole  or  some 
part  of  the  purchase-money,  unless  it  is  in  writing.  Shindler  v. 
Houston,  1  N.  Y.  261. 

In  this  case  the  contract  was  for  the  sale  of  a  specific  article ; 
nothing  was  to  be  done  to  perfect  it  before  delivery.  The  vendor 
was  entitled  to  the  price  and  the  vendee  to  the  delivery  of  the  note. 
It  was  a  case  of  perfect  bargain  and  sale  at  common  law,  and  the 
title  passed  to  the  vendee.  The  plaintiff,  as  held  by  the  judge, 
acquired  no  title  to  the  note.  Hawley  had  no  title  to  it  to  sell,  and 
the  plaintiff,  having  full  knowledge  of  the  facts,  could  acquire 
none. 

The  judgment  was  correct  and  should  be  affirmed. 

Judgment  affirmed. 


Ekhoks  v.  Wheeler. 

CfanalbocU  —  uateueL    GbfeeUan — to  wiUdHiy  of  law. 

Canal  boats  are  veasels  within  the  "  act  to  provide  for  the  collection  of  demands 

against  ships  and  vessels."    (Laws  1862,  chap.  482.)    Crawford  v.  CoUiiUf 

45  Barb.  209,  followed. 
The  objection  that  a  ststnte  was  unconstitutional,  Tieid,  not  available  upon  a 

motion  for  a  new  trial  upon  exceptions  ordered  to  Im  first  heard  at  general 

tetm/such  objection  not  having  been  taken  at  the  triaL 

Vol.  V.  N.  Y.  Rep.— 78 
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MoTioi$r  by  plaintiff  for  a  new  trial  upon  a  case  and  exceptions 
ordered  to  be  heard  in  the  first  instance  at  the  general  term  after  a 
nonsnit  at  the  circnit. 

The  action  was  brought  by  Isaiah  Enunons  and  another,  against 
Sylvester  A.  Wheeler,  and  others,  upon  a  bond  giyen  by  the  defend- 
ants on  the  release  from  a  warrant  of  attachment  of  a  canal  boat, 
under  the  proyisions  of  chapter  482  of  the  Laws  of  1862,  providing 
for  the  collection  of  demands  against  ships  and  vessels.  The  plain- 
tiff was  nonsuited  at  the  circuit,  upon  the  ground  that  a  canal  boat 
is  not  a  vessel  within  the  meaning  of  the  statute. 

Cooh  dk  Fitzgerald,  for  appellants. 

K  Thayer,  for  respondents. 

E.  Daewin  Smith,  J.  The  circuit  judge  erred,  we  think,  in 
directing  a  nonsuit,  on  the  ground  that  the  canal  boat  in  question 
was  not  a  ship  or  vessel,  within  the  meaning  of  the  act  of  April 
25,  1862  (Laws  1862,  chap.  482),  providing  for  the  collection  of 
demands  against  ships  and  vessels.  The  statute  speaks  of  two  classes 
of  vessels,  one  is  described  ^^  a^  sea-going  or  ocean-bound  vessels,"  and 
the  other  "as  any  other  vessel."  Oanal  boats  are  clearly  embraced, 
we  think,  within  this  latter  class,  and  we  concur  with  the  decision 
of  Crawford  v.  Collins,  46  Barb.  269,  which  is  a  general  term  decis- 
ion of  this  court,  in  the  fourth  district,  decided  in  1866,  and 
expressly  adjudicates  this  point  The  attention  of  the  learned 
judge  was  not  called  to  this  case  at  the  circuit. 

But,  it  is  urged  on  the  part  of  the  respondent,  that  the  act  of 
1862  is  unconstitutional,  and  we  are  referred  to  the  cases  of  Bird 
V.  Steamboat  Josephine,  39  N.  Y.  19,  and  Vose  v.  Cockroft,  44 
id.  415,  in  support  of  that  proposition.  This  point  was  not 
taken  at  the  circuit,  nor  in  the  defendant's  answer,  and  no  excep- 
tion taken  at  the  circuit  presents  it  for  our  consideration,  and  the 
point  must  therefore  be  deemed  waived.  The  case  comes  before  us 
on  exceptions  taken  at  the  circuit,  and  we  can  pass  upon  no  ques- 
tions except  those  arising  upon  exceptions  duly  taken  to  some 
decision  made  by  the  circuit  judge  at  the  trial,  or  in  the  final  dis- 
position of  the  cause. 

The  nonsuit  should  be  set  aside,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

New  trial  granted. 
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PAHiTB  V.  AqBIOULTUBAL  IkSURAKOB  COMPAISTT. 
Inauranes  —  Fire  poUey — condition  m  to  oeeupation  —  Occupation — tohat  if. 

A  policy  of  insurance  against  fire  upon  a  dwelllng-hoase  contained  a  provision 
that  il  the  house  should  be  "left  Unoccupied  without  giving  immediate 
notice  to  the  company  the  policy  shall  cease  and  be  of  no  force  or  effect." 
Held,  that  the  absence  of  the  one  who  resided  in  the  house,  without  notice 
to  the  company,  for  six  weeks,  although  he  frequently  returned  and  looked 
after  the  house  and  the  property  therein,  would  avoid  the  policy. 

Occupation  of  a  dwelling-house  is  living  in  it,  not  mere  supervision  over  it, 
and  while  a  person  need  not  live  in  it  every  moment  there  must  not  be  a  ces- 
sation of  occupancy  for  any  considerable  portion  of  time. 


Appeal  by  defendant  from  a  judgment  in  favor  of  plaintifiE 
entered  npon  the  report  of  a  referee. 

The  action  was  brought  by  Beuben  E.  Paine  to  recover  the 
amount  of  loss  upon  a  policy  of  insurance  against  fire  issued  by 
defendant.    The  facts  sufficiently  appear  in  the  opinion. 

Starbuck  d  Sawyer^  for  appellant. 

Graves  <&  Pitts,  for  respondent. 

MuLUN,  P.  J.  The  plaintiff  brings  this  action  to  recover  the 
value  of  his  dwelling-house  and  personal  property  therein  insured 
by  the  defendant  for  the  term  of  three  years,  from  the  28th  of 
October,  1870,  by  a  policy  beafing  date  that  day,  said  building 
and  property  having  been  destlx)yed  by  fire  on  the  30th  of  March, 
1871.  The  policy  contained,  among  other  conditions,  the  follow- 
ing: ''That  in  case  the  premises  shall  be  sold  or  contracted  to 
be  sold,  and  possession  given,  or  the  house  left  unnoccupied  with- 
out giving  immediate  notice  to  the  company,  the  policy  shall  cease 
and  be  of  no  force  or  effect. '^ 

The  referee,  before  whom  the  issues  were  tried,  found  that  the 
plaintiff  and  his  wife  separated  on  or  about  the  1st  of  September, 
1870,  plaintiff's  wife  returning  to  the  home  of  her  parents,  where 
she  has  ever  since  continued  to  reside;  that  plaintiff  continued  to 
reside  in  the  dwelling-house  covered  by  said  policy  of  insurance, 
until  on  or  about  the  15th  of  January,  1871,  at  which  time  said 
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plaintiff^  who  was  in  ill  health,  went  to  the  house  of  his  son  in 
Albion^  a  point  twelve  miles  distant  from  said  dwelling-house,  for 
the  purpose  of  receiying  medical  care  and  attendance,  and  continued 
to  board  with  such  son  until  the  30th  of  March,  1871,  at  which  time 
said  dwelling-house  and  contents  were  destroyed  by  fire;  that  from 
the  15th  of  January,  1871,  until  the  happening  of  such  fire  said  dwell- 
ing-house was  not  inhabited  by  any  human  being,  except  upon  one 
occasion  when  plaintiff  remained  in  the  house  oyer  night;  that  at 
the  time  plaintiff  went  to  Albion,  as  aforesaid,  he  left  all  his  house- 
hold goods  and  effects  in  said  dwelling-house  in  the  same  condition 
as  when  he  occupied  it,  in  which  condition  the  same  remained  at 
the  time  of  such  fire.  That  from  the  15th  of  January,  1871,  to  the 
30th  of  March,  1871,  plaintiff  visited  said  dwelling-house  upon 
different  occasions  and  maintained  a  general  oversight  over  the 
property  therein  contained. 

The  referee  further  found  that  plaintiff  never  gave  any  notice^ 
written  or  otherwise,  to  said  defendant;  that  he  had  ceased  to 
occupy  said  dwelling-house  daily,  or  that  he  was  spending  any  por- 
tion of  his  time  in  any  other  place. 

The  referee  ordered  judgment  in  favor  of  the  plaintiff  for  the 
value  of  the  dwelling-house  and  other  property  destroyed. 

The  only  question  presented  by  the  appeal  is  whether  the  plaintiff 
ceased  to  occupy  the  dwelling-house  within  the  true  intent  and 
meaning  of  the  policy,  so  that  it  became  void  and  no  longer  bind- 
ing on  the  defendant.  The  insurer,  when  it  provided  in  the  policy 
that  it  should  become  void  when  the  dwelling-house  was  no  longer 
occupied,  understood  that  the  risks  insured  against  were  lessened 
when  the  building  was  occupied,  and  that  when  it  ceased  to  be 
occupied  the  risk  was  so  largely  increased  as  to  render  it  no  longer 
safe  to  insure  unless  it  had  immediate  notice,  so  that  it  might,  if 
it  saw  fit,  annul  the  policy,  unless  a  higher  rate  of  premium  was 
paid,  or  itself  provide  for  guarding  against  a  fire  and  extinguishing 
it,  should  it  occur. 

"  Occupation^'  of  a  dwelling-house  is  living  in  it,  not  mere  super- 
vision over  it.  It  is  not  necessary  that  some  person  should  live  in 
it  every  moment  during  the  life  of  a  policy  containing  such  a  provis- 
ion as  is  contained  in  the  policy  before  us,  but  there  must  not  be 
a  cessation  of  occupancy  for  any  considerable  portion  of  time. 

For  what  length  of  time  it  may  remain  unoccupied  will  depend 
upon  the  circumstances  of  each  case,  and  the  jury  or  the  referee 
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must  determine  the  question  in  view  of  the  consideration  that  led  to 
the  incorporation  of  the  proyision  into  the  policy,  and  the  necessity 
that  not  nnfreqnently  arises  for  persons  insured  to  leave  temporarily 
their  dwelling-houses. 

As  the  policy  requires  immediate  notice  of  the  cessation  of  occu- 
pancy, the  abandonment  of  the  premises  must  be  very  short  indeed, 
that  will  not  work  a  forfeiture  of  it.  Oonstant  occupancy  is  required 
by  the  insurer  because  the  danger  of  fire  is  believed  to  be  lessened, 
and  if  it  should  happen,  the  probability  of  its  extinguishment  before 
serious  injury  is  done  is  materially  increased.  While  the  plaintiff 
was  at  his  son's  in  Albiou  during  six  weeks,  the  increased  hazard 
was  imposed  upon  the  insurer  without  its  knowledge,  and  in  pal- 
pable violation  of  the  terms  of  the  contract  between  the  parties.  It 
would  be  the  grossest  injustice  to  the  insurer  to  give  to  the  clause 
in  question  a  construction  suoh  as  is  contended  for  by  the  plaintiff's 
oounseL 

The  finding  of  the  referee  is  against  the  evidence  and  cannot  be 
sustained.  The  foUowing  authorities  are  relied  upon  as  supporting 
the  conclusion  at  which  we  have  arrived  :  Western  v.  Oity  Fire 
Ins.  Co,  J 16  Wis.  138;  Harrison  v.  Oity  Fire  Ins.  Go.^  9  Allen,  231; 
Keith  V.  Quincy  Mut.  Fire  Ins.  Oo.y  10  id.  228. 

The  judgment  is  reversed  and  a  new  trial  ordered  before  another 
referee,  costs  to  abide  the  event. 

Judgment  reversed  and  new  trial  ordered. 


Village  of  Pultok  v.  Tuckeb. 

EiglwMy — Mew^Ucs  —  owner  of  adioinbng  lands  not  hound  to  repavr. 

Sidewalks  are  a  part  of  the  public  highway  and  the  owner  of  adjoining  lands 
has  no  greater  daty  in  regard  to  keeping  them  in  repair  than  he  has  in  regard 
to  other  parts  of  the  highway.  Accordingly,  where  a  village  was  held  liable 
for  negligence  in  allowing  a  sidewalk  to  be  oat  of  repair,  hdd,  that  in  the 
absence  of  statute  or  contract  no  right  of  action  to  indemnify  the  village 
lay  against  the  owner  of  adjoining  lands. 

Appeal  by  plaintifF  from  a  judgment  in  favor  of  defendant  entered 
upon  the  report  of  a  referee. 
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The  action  was  brought  by  the  village  of  Ealton  against  Jenette 
K.  P.  Tucker  to  recover  of  defendant  the  amount  the  plaintiff  (an 
incorporated  village)  had  been  compelled  to  pay  upon  a  judgment 
recovered  against  it  by  one  Mary  Carr,  for  injuries  received  by  her 
in  consequence  of  a  defective  sidewalk  in  a  street  of  said  village, 
and  in  front  of  defendant's  premises. 

The  only  question  involved  was  whether  defendant  was  liable  for 
a  neglect  to  keep  such  sidewalk  in  repair.  It  was  shown  that  in 
October,  1870,  the  board  of  trustees  of  said  village  passed  an  ordi- 
nance requiring  property  owners  along  the  street  upon  which  said 
sidewalk  was,  to  repair  and  relay  the  same  within  ten  days,  and 
caused  a  notice  of  the  passage  of  the  ordinance  to  be  left  at  defend- 
ant's residence ;  that  at  that  time  the  sidewalk  was  out  of  repair  to 
defendant's  knowledge  ;  that  no  repairs  were  made  by  defendant  up 
to  the  time  the  injury  to  Mary  Can*  happened,  which  was  in  June, 
1871.  For  twenty  years  prior  to  1869  the  sidewalk  had  been  main- 
tained by  defendant. 

The  referee  found  as  a  conclusion  of  law  that  there  was  no  duty 
or  obligation  resting  upon  the  defendant  to  repair  said  walk  in 
question,  and  no  action  could  be  maintained  against  her  for  omis- 
sion to  repair  the  same. 

E.  8.  Pardee^  for  appellant. 

8.  N.  DadUy  for  respondent. 

Talcott,  J.  This  action  was  commenced  to  charge  the  defend- 
ant with  the  amount  of  a  recovery  which  had  been  had  against  the 
plaintiff  in  an  action  against  it  for  negligence,  in  suffering  a  side- 
walk to  be  out  of  repair,  by  means  whereof  a  party  had  sustained 
an  injury.  The  theory  of  the  plaintiff 's  claim  for  indemnity  is 
that  the  defendant,  as  the  owner  and  occupant  of  the  premises 
adjoining  the  sidewalk  in  question,  is  primarily  liable.  The  referee 
has  dismissed  the  plaintiff's  complaint  upon  the  ground  that  the 
defendant  is  not  liable  to  indemnify  the  plaintiff  We  think  the 
referee  has  decided  correctly.  We  know  of  no  principle  upon 
which  an  action  of  this  character  can  be  maintained,  unless  the 
duty  of  keeping  the  sidewalk  in  repair  has  been  imposed  upon  the 
adjoining  owner  by  some  statute  or  contract.  Certainly  no  such 
duty  is  imposed  by  the  common  law.   Whether  the  easement  enjoyed 
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by  the  public  has  been  bestowed  by  the  owner  volnntarily,  or  has 
been  taken  from  him  by  proceedings  in  invitum,  the  extent  of  the 
right  which  the  municipal  power  acquires,  in  the  absence  of  express 
contract  or  legislation  imposing  the  duty  of  keeping  a  highway  in 
repair,  is  simply  to  the  enjoyment  of  the  easement.  It  is  true  the 
authority  is  usually  conferred  upon  the  municipality  to  assess  the 
expense  of  the  improvement  upon  adjoining  lands.  This  does  not 
impose  the  duty  of  making  the  repairs  and  improvements  primarily 
on  such  owner.  On  the  contrary  the  Tillage  authorities  in  this  case 
are  the  parties  primarily  liable  to  the  duty  of  making  repairs.  The 
provisions  of  the  charter,  under  which  the  trustees  of  the  village 
passed  the  ordinance  to  repair  the  sidewalk  on  Second  street  was 
adopted,  whereby  the  owner  of  the  adjoining  premises  is  authorized, 
within  a  specilSed  time,  to  make  the  repair  at  his  own  expense, 
simply  confer  upon  such  owner  the  authority  which  otherwise,  it 
being  a  public  highway,  he  would  not  have,  to  do  the  work,  and 
thereby  save  an  assessment  on  his  premises.  But  whether  the  owner 
will  avail  himself  of  this  privilege  is  optional  with  him. 

It  may  be  conceded  that  where  a  party  is  bound  to  make  certain 
repairs  by  contract,  or  where  he  himself  has  created  a  nuisance  in 
a  public  highway,  then  he  is  primarily  liable,  and  in  case  the 
municipality  has  been  compelled  to  pay  damages  in  such  a  case  it 
would  have  a  remedy  over  against  the  party  primarily  liable.  In 
such  a  case  the  party  injured  has  his  option  to  proceed  by  action 
against  the  town  or  the  author  of  the  nuisance.  AngeU  on  High- 
ways, §§  298,  300. 

The  cases  cited  by  the  plaintiff 's  counsel  may  all  be  referred  to 
thiB  rule,  that  the  party  sued  as  liable  to  indemnify  the  municipal 
corporation  was  either  bound  by  contract  to  do  the  thing,  the  omis- 
sion to  do  which  occasioned  the  injury,  or  had  himself  created  the 
nuisance  by  which  such  injury  was  occasioned.  The  case  of  Has- 
kell V.  Village  of  Penn  TaUy  5  Lans.  43,  did  not  involve  any  such 
question,  and  tiie  discussion  of  it  was  expressly  waived  in  that  case 
as  wholly  immaterial. 

Sidewalks  are,  as  has  repeatedly  been  held,  a  part  of  the 
highway.  Whart.  on  Neg.,  §  292.  The  owner  of  adjoining 
territory  has  no  greater  duty  in  regard  to  keeping  sidewalks 
in  repair  than  he  has  in  regard  to  other  parts  of  the  highway. 
The  village  has  a  mode  pointed  out  by  which  it  may  be  indemnified 
for  the  expense  of  repairs  upon  its  highways.    And  the  method 
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pointed  out  is  to  be  pursued  for  that  purpose.  If  it  suffers  its  high- 
ways to  become  out  of  repair^  whereby  any  person  has  sustained  an 
injury^  for  which  damages  have  been  recovered  against  the  Tillage^ 
its  remedy  is  upon  its  contract^  or  in  case  the  injury  has  resulted 
from  any  act  done  by  a  third  party  in  the  nature  of  creating  a 
nuisance  or  obstruction^  such  party  is  liable  to  indemnify  the  vil- 
lage upon  the  principles  of  the  common  law.  Angell  on  High- 
ways, §  298. 
The  judgment  must  be  affirmed  upon  the  opinion  of  the  referee.^ 

Judgment  affirmed, 

*The  following  is  the  opinion  ref wred  to  hy  Geo.  Q.  French,  referee : 

It  is  claimed  that  primarily  the  duty  to  repair  was  npon  defendant,  for  neglect  of  irtiidi 
the  plaintiff  has  been  oompelled  to  pay  $818.18,  and  plaintiff  asks  judgment  against  defend- 
ant for  that  amomit. 

The  supposed  duty  of  defendant  cannot  be  established  by  the  fact  that  Judgment  has 
been  obtained  for  the  omisdlon  to  repair  against  plaintiff.  Such  duty  by  defendant  to  repair 
does  not  exist  at  common  law.  Sheann.  and  Bedf.  on  Neg.,  §$  846  and  896.  Ctty  qf  Detroit  ▼. 
ElakebVt  opinion  by  Oampbbll,  Ch.  J.,  S  Alb.  Law  Jour.  896-898.  The  existence  of  such 
duty  must  be  established,  if  at  all,  by  some  oontract  express  or  implied,  or  some  settled 
rule  of  law.  The  duty  of  a  municipal  ooii>oratlon  to  maintain  streets  and  sIdewallcB  in 
repair,  and  the  liability  for  any  neglect  or  omission  to  keep  the  same  in  repair,  arises  fronk 
the  provisions  of  the  statute  and  from  an  implied  obligation  so  to  do  in  consideration  of  the 
benefits  conferred  by  its  charter.  Hickok  v.  Tnuteea  of  PUUtabu/rih  16  N.  T.  161 ;  Hines  ▼. 
CUy  of  LockporU  6  Lans.  16-81 ;  BaOteU  v.  Vmage  of  Perm  Tony  Id.  48 ;  EOU  t.  ViUage 
of  LowvOUe,  7  id.  484.  The  power  vested  in  a  municipal  coiporation  to  improve  streets 
and  collect  the  expenses  from  the  owner  of  adjacent  lots,  in  proportion  to  the  sui^iKMed 
benefit  conferred,  is  derived  from  the  sovereign  power,  to  impose  taxes  for  the  public 
benefit,  and  not  from  any  supposed  obligation  or  duty  of  the  land  owner  to  make  the 
required  improvements.  People  ex  reL  Origin  v.  Mayor  of  Atwhiyn,  4  N.  T.  419  ;  lAUi^ 
fMd  V.  Vonwn,  41  id.  124 ;  8  Abb.  Dig.  1S7,  188 ;  l^o.  868,  etc,  and  cases  dted  (New 
Edition). 

Sidewalks  are  a  part  of  the  public  streets  and  subject  to  the  same  supervision  and 
authority.  Qrave»  v.  Otis,  8  HiU.  466;  JSQis  v.  FlOoffe  of  LowvUUy  7  Lans.  484-487.  Sheann. 
and  Bedf.  on  Negligence,  p.  448,  $  886  and  note.  It  is  believed  that  the  right  to  enforce  col- 
lection of  expenses  incurred  in  constructing,  maintaining,  or  repairing  sidewalks  ftom  the 
owner  of  adjoining  lands  is  derived  from  the  sovereign  power  to  impose  taxes  for  a  public 
improvement  to  the  public  highways  and  streets.    8ee  cases  before  dted. 

It  would  hardly  be  contended  that  for  any  omission  to  keep  in  repair  the  publio  streets 
opposite  to  any  lot  in  a  dty  or  village,  the  owner  could  be  made  liable  to  compensate  for 
injury  sustained  thereby. 

The  only  statute  to  which  I  have  been  referred  is  chapter  88  of  the  Laws  of  1868.  In 
that  statute  it  is  provided,  that  the  trustees  of  plaintiff  have  power,  and  it  is  their  duty 
to  direct  the  manner  and  superintend  the  constinction  and  repair  of  sidewalks  and  cross- 
walks within  the  village  of  Fulton  ($  88,  subd.  16)  and  to  exercise  exdnsive  jurisdictioD 
over  all  the  streets  and  to  grade  and  improve  the  same,  and  to  cause  the  expenses  not  other- 
wise collected  to  be  assessed  and  collected  from  the  property  benefited  (ib.  subd.  16)  and 
to  exercise  the  powers  and  duties  of  commissioners  of  highways  of  towns,  and  to  direct 
the  application  of  the  labor  to  the  improvement  of  the  highways  (ib.  subd.  17.) 

Whenever  the  construction  or  repair  of  sidewalks  is  directed,  notice  must  be  given  to  the 
owner  or  occupant  of  the  lot,  ol  sixty  days,  if  to  be  constructed  of  stone,  otherwise  thirty 
days.  If  the  sidewalk  is  only  to  be  repaired,  but  ten  days'  notice  need  be  given,  (f  48.) 
All  expenses  incurred  in  making  or  repairing  sidewalks  is  made  a  lien  upon  tiie  lot  "  affected 
by  such  improvement "  and  an  indebtedness  against  the  owner  (|  44)  and  may  be  enforced 
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WcUer-course — rights  of  riparian  oum&r — StattUory  eoniiruetum  —  Laws  of 

1872,  chapt&r  273. 

The  only  rights  vested  in  the  ofmer  of  lands  through  which  a  stream  flows, 
are  those  of  a  riparian  owner,  and  a  statute  which  declared  a  stream  a  public 
highway,  and  provided  for  the  compensation  of  riparian  owners  (Laws  of 
1872,  chap.  278),  held,  to  embrace  the  owners  of  the  stream  by  a  grant 
thereof  from  the  former  riparian  owners. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendant^  in 
an  action  tried  at  the  special  term. 

The  action  was  brought  by  Charles  Partridge  against  Albert  0. 
Eaton^  to  restrain  defendant  from  floating  logs  on.  Otter  creek. 
The  facts  were  these:  In  1869,  plaintiff,  who -was  the  owner  of 
lands  upon  said  Otter  creek,  purchased  from  the  representatiye 
of  the  estate  of  Lyman  B.  Lyon,  and  others,  a  tract  of  land  on  the 
same  creek.  In  the  deed  conveying  these  lands  was  this:  '^The 
said  Partridge  has  the  right  to  use  the  stream  caUed  Otter  creek, 
that  runs  through  the  tannery  lot,  for  the  purpose  of  floating  logs, 
timber,  lumber,  and  the  products  (through  said  lot),  and  to 
improve  and  deepen  said  stream ;  and  also  the  right  to  make  a 
canal  (through  said  lot),  and  roads,  and  other  modes  of  transporta- 
tion, and  to  keep  and  maintain  them,  and  have  the  full  use  of 
them,"  etc. 

by  leasing  the  lot,  (S  75)  and  until  bo  re-imbarsed  may  be  Indnded  in  and  oollected  with  the 
ordinary  expenses  of  the  village.  (S  IS,  subd.  7  and  18.)  Thus  it  wOl  be  observed  the  power 
of  plaintiff  to  cause  the  sidewalks  within  the  village  of  Fulton  to  be  made,  repaired  and 
improved  ftt  the  expense  of  the  owners  of  the  lots  benefited,  is  fully  provided  for. 

I  do  not,  however,  find  any  section  making  it  the  duty  of  any  lot  owner  or  occupant  to 
construct  or  keep  in  repair  any  sidewalk  or  other  portion  of  the  pubUc  streets  witiiin  the 
village  of  Fulton. 

In  my  judgment  such  lot  owner  or  occupimt  may,  upon  receiving  the  notice  before 
described,  elect  either  to  construct  or  repair  the  sidewalk  to  the  satisfaction  of  the  trustees, 
and  thereby  be  relieved  from  all  expense,  or  suffer  the  trustees  to  cause  the  same  to  be 
done,  and,  in  so  doing,  incur  the  necessary  expenses,  and  finally  submit  to  taxation  to  re-im- 
tmrse  the  village.  If  the  Inquiry  had  arisen  from  some  excavation  or  obstruction  placed 
within  the  street  without  the  contributory  fault  of  plaintiff,  the  liability  of  defendant  would 
not  be  doubted. 

The  construction  of  a  sidewalk,  for  the  convenience  and  benefit  of  the  public,  under  the 
supervision  of  the  offlteers,  who  have  the  exclusive  care  and  control  of  the  highway,  cannot 
be  deemed  analogous  to  the  excavation  or  obstruction  caused  by  private  persons,  for 
private  uses,  on  account  of  which  recovery  may  bq  had  of  the  wrong-doer.  Sheaim.  and 
Bedf.  on  Neg.,  ffi  164,  868,  859,  863, 419. 

Vol.  V,  N.  Y.  Rep.  —  79 
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The  tannery  lot  was  between  the  lands  purchased  by  plaintiff 
and  a  tract  also  owned  by  plaintiff,  on  which  there  was  a  saw-milL 
After  plaintiff  had  made  the  purchase  mentioned,  defendant  pur- 
chased lands  from  the  Lyon  estate  lying  along  said  Otter  creek, 
between  the  plaintiff's  lot  purchased  trom.  said  estate  and  plaintiff's 
mill. 

Subsequent  to  plaintiff's  purchase  he  made  impibyements  on  the 
stream,  expending  a  considerable  sum  of  money  thereupon.  After 
the  improYements  were  made,  defendant  put  logs  in  the  stream 
where  it  crossed  his  land,  for  the  purpose  of  floating  logs  to  a  saw- 
mill belonging  to  him  situated  on  the  stream  below  plaintiff's  mill. 
In  March,  1872,  plaintiff  commenced  this  action.  On  the  18th  of 
April,  1872,  an  act  was  passed  by  the  legislature  declaring  Otter 
creek  a  public  highway.     Laws  1872,  chap.  273. 

Such  other  facts  as  are  material  appear  in  the  opinion. 

Dewey  &  TalcoU  and  Geo,  W.  Smithy  for  appellant,  as  to  the 
rights  of  the  plaintiff  in  the  stream,  cited  Wilson  y.  Troup^  2  Cow. 
228  ;  Bradley  v.  W.  A.  S  G.  8.  P.  Co.,  13  Peters,  97 ;  Griffiths  v. 
Hardenberghy  41  ST.  T.  464 ;  Bridger  y.  Pierson,  46  id.  604 ; 
French  y.  Oarhart,  1  id.  96,  102 ;  Goodtitle  y.  Way,  1  Term  R.  735 ; 
Baxter  y.  Brotone,  2  Wm.  Blacks.  973  ;  Doe  y.  Ries,  21  Eng.  C.  L. 
261 ;  Morgan  y.  King,  35  N.  Y.  460 ;  Munson  y.  Hungerford,  6 
Barb.  265 ;  Curtis  y.  Keeler,  14  id.  511 ;  Bouyier's  Law  Diet. 
"  Riparian  Proprietor ; "  Angell  on  Water-courses,  510 ;  Weher  y. 
Harbor  Gommissioners,  18  Wall.  57. 

B.  8.  Merrell  and  G,  D,  Adams,  for  respondent 

Taloott,  J.  This  suit  is  instituted  upon  the  claim  and  for  the 
purpose  of  establishing  in  the  plaintiff  an  exclusiye  right  to  use 
Otter  creek  for  the  purpose  of  transporting  logs  and  lumber 
through  a  certain  portion  of  said  creek,  including  a  portion  which 
runs  through  about  8,000  acres,  lying  on  either  side  of  the  creek, 
and  of  which  8,000  acres  the  defendant  is  the  owner.  The  plain- 
tiff founds  his  claim  upon  a  suH)osed  grant  from  certain  parties 
who  formerly  owned  the  land  on,  both  sides  of  the  stream.  The 
grant,  howeyer,  upon  which  the  plaintiff  bases  his  claim,  does  not  pur- 
port to  conyey  any  such  exclusiye  right  or  any  right  inconsistent  with 
the  rights  of  other  owners  of  the  lands  bounding  on  the  creek.  The 
questions  arising  upon  the  construction  of  the  plaintiff's  grant,  and 
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upon  another  paper^  which  he  claimed  to  be  a  license^  we  think, 
however,  haye  ceased  to  be  of  any  importance,  as  the  legislature, 
by  an  act  passed  in  April,  1872,  haye  declared  the  said  Otter  creek 
and  its  tributaries  in  the  counties  of  Lewis  and  Herkimer  to  be  a 
public  highway  for  the  purpose  of  floating  logs  and  lumber  thereon, 
and  made  numerous  and  careful  provisions  for  the  regulation  of  the 
use  of  the  stream,  as  such  public  highway.  That  this  act,  if  valid, 
vests  the  rights  specified  in  the  public,  and  supersedes  any  exclu- 
sive right  in  any  one  party,  if  any  such  had  before  existed,  cannot 
be  denied.  There  can  be  no  doubt  that  the  legislature  has  the 
power  to  appropriate,  by  force  of  its  own  enactment,  any  flowing 
stream  to  the  use  of  the  public,  as  a  highway,  provided  suitable 
provisions  are  contained  in  the  act,  to  secure  to  private  parties  a 
just  compensation  for  the  individual  rights,  which  by  the  appro- 
priation may  have  been  divested,  infringed  upon,  or  impaired.  The 
only  objection  suggested  to  the  act  in  question  is,  that  the  only  pro- 
vision for  compensation  is  for  the  payment  of  damages  to  riparian 
owners.  And  the  plaintiff  claims  rights,  under  his  grant,  more 
extensive  than  those  that  result  to  him  from  his  riparian  ownership 
of  such  portion  of  the  lands  owned  by  him,  as  border  upon  the 
creek.  But  the  i)arties  under  whose  grant  he  claims  had  no  rights 
to  the  stream,  other  than  such  as  vested  in  them  under  the  rules  of 
law  as  riparian  owners.  The  right  to  the  use  of  flowing  water  is 
^^publici  juriSy^  and  common  to  all  riparian  proprietors.  It  is  a 
right  to  the  flow  and  enjoyment  of  the  water,  subject  to  a  similar 
right  in  all  the  proprietors.  Angell  on  Water-courses,  §  95.  The 
grantors  of  the  plaintiff,  whatever  they  may  have  assumed  to  do, 
could  not  grant  to  him  any  rights  except  those  limited  ones  which 
vested  in  them  as  riparian  owners,  because  they  had  no  more  exten- 
sive rights  themselves.  He  is,  therefore,  in  any  point  of  view,  the 
mere  representative  and  grantee  of  the  riparian  owners,  and  as  such 
we  think  is  embraced  within  the  description  of  ^^  riparian  owners 
on  said  creek,"  which  is  contained  in  the  act,  and  is  to  be  liberally 
construed  for  the  purpose  of  determining  to  whom  the  legislature 
designed  compensation  should  be  made.  As  to  all  rights  to  which 
the  plaintiff,  at  the  time  of  the  pasfi^e  of  the  act  of  1872,  was  law- 
fully entitled,  beyond  those  which  accrued  to  himself  as  a  riparian 
owner,  if  any,  we  think  he  was  entitled  to  receive  a  just  compensa- 
tion, under  the  act,  as  the  lawful  representative  in  the  premises  of 
his  grantors. 
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The  complaint  of  the  plaintiff,  that  the  commissioners  appointed 
nnder  the  act  did  not  award  him  sufficient  compensation,  is  not  in 
any  manner  before  ns  for  consideration. 

The  judgment  is  affirmed,  with  the  costs  of  appeal. 

Judgment  affirmed. 


Jamison  v.  Coenbll. 

Bounda/ry — fixed  monumenU  control — practical  location — Ettoppd, 

A  bonndary  line  was  set  forth  in  a  deed  thus, "  westerly  by  a  small  stream 
*  *  *.  Reference  being  had  to  the  plan  in  the  margin  will  more  fully 
appear."  There  was  a  map  on  the  margin  of  the  deed.  HM,  that  the 
stream  was  a  fixed  monument  and  would  control  the  boundary,  notwith- 
standing the  map  might  appear  to  giye  a  different  one. 

In  order  to  establish  a  boundJary  line  by  practical  location  it  must  be  held  and 
marked  by  a  fence  or  other  inclosure,  or  the  land  occupied  adversely  up  to 
it  as  a  recognized  one  for  a  sufficient  period  to  bar  an  entry. 

Defendant  opened  a  stone  quarry  on  land  he  claimed  to  own,  but  which 
belonged  to  plaintiff,  and  took  stone  therefrom  without  objection  on  the  part 
of  plaintiff.  Held,  that  plaintiff  was  not  estopped  from  asserting  title  to 
such  land. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 
.  The  action  was  brought  by  William  Jamison  against  Peter  Cor- 
nell to  recover  a  small  piece  of  land  used  as  a  stone  quarry.  The 
lands  in  question  were  situated  on  the  east  side  of  a  small  stream 
which  was  the  western  boundary  of  plaintiff's  lands.  The  lands 
west  of  plaintiff's  had  been  in  possession  of  various  parties  under  a 
contract  of  sale  from  the  original  owner.  In  1871,  Elias  Cornell, 
who  was  then  in  possession,  sold  defendant,  by  parol  agreement,  a 
small  piece  of  land  opposite  the  place  where  the  stone  quarry  was 
9pened,  upon  the  eastern  part  of  the  lands  occupied  by  Cornell. 
T^e  lands  were  wild  and  had  never  been  cleared,  cultivated  or 
fenced. 

It  was  claimed  on  the  part  of  the  defendant  that  the  lands  of 
defendant  had  been  surveyed  in  1841,  and  a  line  along  the  general 
course  of  the  stream,  but  crossing  it  several  times,  established, 
which  excluded  from  plaintiff 's  lot,  the  locus  in  qtio,  and  that  plain- 
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tiff  and  the  occupant  of  the  lands  to  the  west  of  him  were  present 
and  participated  in  the  survey^  and  acquiesced  in  the  line  and  in  its 
locatioh  on  a  map  made  by  the  suryeyor. 
Such  other  facts  as  are  material  appear  in  the  opinion. 

Burrell  &  Souh  and  George  B,  Bradley ^  for  appellant 

William  Rumsey,  for  respondent. 

E.  Dabwik  Smith,  J.  At  the  close  of  the  case  at  the  circuit, 
two  questions  were  presented  for  the  decision  of  the  court  upon 
requests  of  the  defendant's  counsel.  One,  upon  the  request  to  direct  a 
verdict  for  the  defendant  upon  the  ground  that  by  the  legal  construc- 
tion of  the  plaintiff's  deed,  the  western  boundary  of  his  premises 
was  fixed  by  the  undisputed  evidence  locating  the  survey  of  Mr. 
fiice,  the  surveyor,  in  the  deed,  and  upon  the  further  ground  that 
the  undisputed  evidence  in  the  case  established  a  practical  location 
of  the  line  for  over  twenty  years,  where  the  defendant  claimed  it 
to  be,  and  that  the  premises  in  question  were  not  contained  within 
the  plaintiff's  deed.  And,  secondly,  to  submit  the  question  of 
practical  location  to  the  jury,  and  also  upon  the  question  in  respect 
to  the  valuable  improvements  made  upon  the  premises  by  the  defend- 
ant constituting  an  estoppel.  These  requests  were  declined  by  the 
judge,  and  the  defendant's  counsel  duly  excepted. 

So  far  as  the  defendant's  request  was  based  upon  a  construction 
of  the  plaintiff's  deed  it  was,  we  think,  not  weU  founded.  The 
description  in  said  deed  is  as  follows:  '^  On  the  south  by  the  south 
line  of  said  township;  on  the  east  by  the  east  line  of  said  lot;  on 
the  north  by  that  part  of  said  lot  heretofore  deeded  to  John  Christ- 
ler,  and  westerly  by  a  small  stream  ;  containing  sixty-five  (65)  acres 
and  six  one-hundredths  of  an  acre,  more  or  less,  as  surveyed  by 
Ezekiel  Rice,  Jr.  Reference  being  had  to  the  plan  in  the  margin 
will  more  fully  appear."  It  is  quite  clear,  I  think,  that  it  was  the 
intention  of  the  grantors  to  make  the  western  boundary  of  the  land 
conveyed  to  the  plaintiff  the  small  stream  mentioned  in  said 
description.  The  small  stream  is  mentioned  as  the  boundary  of  the 
whole  western  side  of  the  lot,  and  this  took  the  grant  to  the  center 
of  said  stream.  The  stream  was  a  monument  fixed,  certain  and 
enduring,  and  should  control,  even  if  the  reference  to  the  map 
created  some  uncertainty. 
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The  plan  annexed  to  the  deed,  according  to  the  small  map,  or 
plat,  handed  to  court  as  a  copy,  and  marked  as  exhibit  B,  clearly 
upon  its  face  fixes  the  stream  as  the  western  boundary  of  the  plain- 
tiff 's  lot.  The  map  and  plan  annexed  to  the  case,  purporting  to 
be  a  map  since  made  by  the  said  surreyor,  cannot  be  a  true  copy  of 
the  original  map  made  by  him,  and  is  entitled  to  no  credit,  as  it  shows 
a  continuous  or  straight  line  running  along  and  crossing  said  creek 
six  times  on  its  western  boundary.  The  testimony  of  the  surveyor 
himself  does  not,  I  think,  establish  that  this  was  a  true  copy  of  his 
survey.  He  states  that  the  stream  was  a  small,  crooked,  changeable 
stream,  and  that  he  run  two  different  directions  to  follow  the  course 
of  the  creek,  and  he  did  this,  as  he  said,  because  it  was  intended, 
as  he  supposed,  that  the  division  line  should  be  along  the  creek, 
and  that  it  was  understood  at  the  time  that  the  plaintiff  was  to 
have  what  was  east  of  the  creek,  and  Cornell  what  was  west  of  the 
creek ;  that  the  creek  had  a  well-defined,  rocky  bottom,  and  some 
part  of  it  ran  in  quite  a  deep  gulf. 

This  evidence  does  not  show,  or  tend  to  show,  that  it  was 
intended  to  make  the  western  boundary  of  the  creek  a  straight 
line,  but  I  think  concurs  with  the  deed  and  shows,  that  it  is  quite 
clear,  that  the  parties,  when  the  plaintiff's  deed  was  given,  intended 
that  the  western  boundary  of  his  lot  should  be  the  fixed  and  per- 
manent monument  nature  had  fixed  on  the  ground  at  that  point, 
in  the  small  stream  running  most  of  the  way  in  the  deep  gulf. 

The  learned  judge  at  the  circuit  was  clearly  right,  also,  in  hold- 
ing that  there  was  no  evidence  of  a  practical  location  of  the  line 
between  the  plaintiff 's  and  the  defendant's  lots,  and  no  evidence 
proper  to  be  submitted  to  a  jury  tending  to  prove  any  such  location. 
There  never  had  been  any  fence  on  the  line,  there  was  no  improve- 
ment or  cultivation  on  the  defendant's  side  of  the  creek,  near  or 
up  to  the  line  claimed  by  him.  The  land  on  both  sides  of  the 
creek,  until  quite  recently,  had  been  covered  vrith  timber  and  wild. 
There  was  no  legal  basis  for  the  establishment  of  a  line  by  practical 
location,  which  must  be  a  line  held  and  marked  by  a  fence  or  other 
inclosure,  or  the  land  must  be  occupied  adversely  up  to  it,  as  a 
recognized  line,  for  a  sufficient  period  to  bar  an  entry.  There  must 
be  twenty  years  of  continued  occupation  and  possession  up  to  the 
asserted  line,  under  claim  of  title,  to  overcome  the  paper  title. 
Baldwin  v.  Brown,  16  N.  T.  363  ;  Clark  v.  Bairdy  9  id.  204 ;  Drew 
V.  Swift,  46  id.  209 ;  Robinson  v.  Phillips,  1  N.  Y.  Sup.  151. 
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There  was  also  no  basis  for  the  claim  that  the  plaintiff  was 
estopped  from  asserting  his  title  to  the  premises  in  dispute.  Such 
assertion  of  title  inyolved  no  loss  of  any  permanent  improyements 
erected  and  remaining  on  the  land.  The  defendant  had  clearly 
taken  from  the  quarry  on  the  plaintiff 's  land  more  than  a  sufficient 
quantity  of  stone  to  compensate  him  for  all  his  labor  and  expen- 
ditures in  opening  said  quarry. 

The  cause  was  correctly  disposed  of  at  circuit,  and  the  judgment 

should  be  affirmed. 

Judgment  affirmed. 


JoNBS  V.  Oabeoll. 


Boundary  —  ttakes  fixed  eotUrol  distances — Admeasurement  of  dower — Par- 
tition—  Estoppel, 

Where  commissioners  to  measure  dower  fixed  stakes  at  the  comers  of  the 
dower  lands  set  off,  which  stakes  were  referred  to  in  the  description  con- 
tained in  their  report,  A^(7,  that  such  stakes  would  control  the  distances  named 
in  such  report. 

Heldt  also,  that  when  on  the  suheeqnent  partition  of  the  dower  lands,  the  com- 
missioners to  partition,  bj  confining  themselyes  strictly  to  the  distances 
named  in  the  report  of  the  dower  commissioners,  only  diyided  a  part  of  the 
land  included  between  the  stakes,  the  portion  not  included  remained  unpaid 
titioned. 

Held,  further,  that  the  parties  to  the  proceedings  for  partition  were  not 
estopped  by  failure  to  object  to  and  by  action  upon  the  partition  actually 
made. 

Appeal  by  defendant  from  a  judgment  in  fayor  of  plaintiff  for 
nominal  damages  entered  upon  a*  yerdict  directed  by  the  court. 

The  action  was  brought  by  Galista  E.  Jones  against  Peter  D. 
Carroll  for  trespass  in  breaking  and  entering  plaintiff's  premises 
and  remoying  fence  therefrom.  The  answer  was  a  general  denial 
and  titie  in  the  defendant.  The  facts  were  these  :  Teal  Bector  was 
the  owner  of  certain  premises  situate  in  Tates  county  at  the  time 
of  his  death  in  March,  1859.  He  left  a  widow  and  eight  heirs  at 
law.  In  Noyember,  1859,  commissioners  appointed  by  the  surro- 
gate admeasured  the  dower  of  the  widow,  setting  apart  for  her  use 
17  acres  from  the  south-eastern  part  of  the  lot  owned  by  the  deceased. 
A  map  was  made  and  the  land  set  off  to  the  widow  was  described 
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by  metes  and  bounds,  the  description  referring  to  stakes.  There 
was  evidence  showing  that  at  the  time  of  making  the  admeasure- 
ment stakes  were  set  by  the  commissioners  at  the  comers  of  the 
land  set  off.  Upon  the  north  side  of  the  dower  lot,  in  conformity 
to  the  location  of  the  line  by  the  stakes,  a  fence  was  built. 

The  widow  died  in  1868,  after  which  an  action  in  partition  was 
instituted  to  divide  the  lands  previously  set  apart  to  her.  Judg- 
ment was  entered  therein  and  commissioners  appointed  to  divide 
the  land  between  the  several  parties  entitled  thereto.  The  commis- 
sioners to  partition  in  making  their  division  followed  the  courses 
and  distances  specified  in  the  description  of  the  premises  in  the 
complaint,  which  was  in  correspondence  with  that  in  the  report  of 
the  dower  commissioners.  This  left  a  strip  of  land  between  the 
fence  mentioned  and  the  north  line  of  the  lands  partitioned  about  a 
rod  in  width.  Of  the  lot  divided,  Peter  D.  Carroll,  the  defendant, 
received  title  to  the  western  one-fourth,  Jacob  T.  Eector  to  the 
one-fourth  part  next  west,  and  Calista  E.  Jones,  the  plaintiff,  and 
Jacob  N.  Jones  jointly  to  the  western  one-half.  Defendant  at  that 
time  was  the  owner  of  the  lands  lying  north  of  the  dower  land. 

After  the  partition  defendant  built  a  fence  upon  the  eastern  line 
of  the  lands  partitioned  to  him,  running  easterly  through  to  the 
fence  upon  the  north  line  of  the  dower  land,  and  all  parties  occu- 
pied up  to  that  fence.  In  1871,  after  plaintiff  had  acquired  title 
to  all  the  dower  land  not  owned  by  defendant,  defendant  took  down 
that  part  of  the  fence  on  the  north  line  of  the  dower  lot  which 
divided  his  lands  from  those  occupied  by  plaintiff,  and  in  the  spring 
of  1872  built  another  fence  one  rod  south  of  the  old  one  across  the 
north  end  of  plaintiff's  land,  and  plowed  up  the  land  between  the 
fence  and  the  site  of  the  old  one. 

This  action  was  brought  in  consequence  of  these  acts. 

D,  B.  Prosser,  for  appellant 
(Jh.  Q,  Judd,  for  respondent. 

E.  Darwii^  Smith,  J.  This  case  was  not  submitted  to  the  jury, 
but  they  were  directed  by  the  circuit  judge  to  find  a  verdict  for  the 
plaintiff  and  for  nominal  damages,  and  no  request  was  made  by  the 
counsel  on  either  side  to  the  court  to  go  to  the  jury,  except  upon 
the  single  question  that  the  parties  being  present,  when  the  parti- 
tion was  made,  are  concluded  by  that  partition. 
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The  counsel  for  the  defendant  also  requested  the  court  to  direct 
a  Terdict  for  the  defendant,  and  excepted  to  his  refusal  to  do  so. 

In  stating  to  the  jury  the  ground  upon  which  he  directed  a  verdict 
for  the  plaintiff,  the  judge  said  he  charged  them  as  the  law  of  the 
case,  'Hhat  the  location  and  boundaries  of  the  seyenteen  acres, 
admeasured  to  Mrs.  Hector  as  her  dower,  were  fixed  by  the  stakes 
set  by  the  commissioners  to  admeasure  dower.  That  the  proof 
showed  that  the  commissioners  to  partition  failed  to  partition  the 
whole  of  the  land  set  off  to  the  widow,  and  that  the  title  to  that 
strip  remained  in  t&e  parties  as  tenants  in  common." 

In  stating,  as  a  proposition  of  law  in  respect  to  the  location  and 
boundaries  of  the  dower  lot,  that  the  same  was  fixed  by  the  stakes 
set  by  the  commissioners  to  admeasure  dower,  the  judge  assumed 
as  matter  of  fact  that  stakes  were  stuck  by  said  commissioners  to 
designate  the  comers  of  said  lot.  If  there  had  been  or  was  any 
substantial  dispute  upon  this  fact  it  should  doubtless  have  been 
submitted  to  the  jury,  but  as  neither  party  asked  to  have  any  such 
question  submitted  to  the  jury  the  assumption  of  the  judge  must 
be  deemed  acquiesced  in  and  correct. 

There  was  evidence  that  stakes  were  stuck  at  the  north-east  and 
north-west  corners  of  said  lot,  and  were  seen  and  remained  there  for 
some  time  afterward,  and  there  was  proof  that  a  fence  was  built  on 
the  line  indicated  by  such  stakes  for  and  as  the  boundary  of  said 
lot,  and  remained  until  the  controversy' in  this  action  arose. 

The  plot  of  ground  was  laid  out  upon  a  map  annexed  to  the  report 
of  the  commissioners  to  set  off  and  assign  such  dower,  and  to  which 
they  referred,  showing  also  that  the  said  lot  was  laid  out  in  the 
shape  of  a  parallelogram,  eight  chains  wide,  east  and  west,  by 
twenty-one  twenty-five  one-hundredths  chains  long,  north  and 
south;  and  said  report  fixed  a  stake  at  the  north-east  comer  and  at 
the  south-west  comer  which  would  imply  the  place  and  location  of 
the  stakes  at  the  other  comers,  or  the  point  of  the  comers  respec- 
tively. 

The  complaint  in  particular  fixes  or  mentions  stakes  in  the  north- 
west and  north-east  comers,  as  do  all  the  descriptions  of  land 
between  the  parties,  and  the  deeds  to  the  defendant,  who  purchased 
out  the  interest  of  several  of  the  heirs,  fix  and  recognize  such  stakes. 
It  was  right,  therefore,  to  state  and  hold  as  matter  of  law,  if  stakes 
were  stuck  at  the  corners  of  the  lot  at  the  time  the  dower  was 
assigned,  to  fix  the  boundary  and  extent  of  such  dower  land,  that 
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such  stakes  as  fixed  monuments  must  control  the  locative  calls 
in  the  deeds^  and  such  calls  must  be  satisfied  and  complied  with 
and  pi:eTail  in  admeasuring  such  land^  or  in  the  construction  of  the 
reports  and  deeds  among  the  parties. 

Nothing  is  better  settled  than  the  rule  that  in  the  construction 
of  deeds  relating  to  lands  natural  or  artificial  monuments  or  objects 
fixed  and  permanent  shall  control  in  preference  to  the  courses  and 
distances  or  quantities  mentioned  in  the  deed.  This  is  the  rule 
which  the  learned  judge  intended  to  assert  and  apply  in  his  charge 
to  the  jury. 

The  statement  of  the  judge  also  that  the  commissioners  to  partition 
this  dower  lot  failed  to  apportion  the  whole^  was  clearly  correct 
upon  his  assumption  that  the  true  comers  of  said  lot  were  fixed  by 
the  stakes  and  the  fence  built  in  accordance  with  the  said  stakes  for 
the  northern  boundary  of  said  lot. 

The  conclusion  that  the  strip  between  such  fence  and  the  line 
fixed  by  the  commissioners  in  their  partition  of  said  lot  in  the 
northern  boundary  thereof  was  undiyided,  and  that  the  title  to  that 
strip  remained  in  the  parties  as  tenants  in  common  was  also  clearly 
correct.  The  fact  that  the  parties  interested^  or  any  of  them^  in 
such  partition^  were  present  when  such  partition  was  made^  did  not 
conclude  them^  and  the  judge  committed  no  error  in  refusing  so  to 
instruct  the  jury. 

No  valid  exception  was  &ken  on  the  trial  to  any  ruling  of  the 

court,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Michael  v.  Stantoi^. 

Muter  and  servant — wTio  is  employer — Negligence, 

G.  and  S.  occasionally  exchanged  labor  with  their  teams.  On  one  occasion  Q, 
sent  a  driver  with  a  team  to  draw  some  material  for  &.  HM^  that  while  so 
employed  the  driver  was  the  servant  of  G.,  and  6.  was  not  liable  for  the 
negligence  of  snch  driver. 

The  power  to  discharge  is  the  test  to  determine  in  whose  employ  a  servant  is. 

Appeal  by  defendant  from  a  judgment  of  the  Onondaga  county 
court  affirming  a  judgment  of  a  justice  of  the  peace  in  fayor  of 
plaintiff. 
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The  action  was  brought  by  Florence  Michael  against  Benjamin 
Stanton  to  recoyer  for  injaries  to  plaintiff's  wagon,  caused  by  a 
collision  on  the  highway  with  a  wagon  in  charge  of  one  Hinckley, 
who  was  driving  the  horses  attached  to  the  same.  It  was  claimed 
by  plaintiff  that  Hinckley  was  in  the  employ  of  defendant. 
Defendant  claimed  that  Hinckley  was  not  in  his  employ,  but  was 
in  the  employ  of  one  Gilbert  if  in  that  of  any  one.  Other  and 
sufficient  facts  appear  in  the  opinion. 

Irving  G.  Vann,  for  appellant. 
A.  L.  Johnson,  for  respondent* 

» 

MuLLiN,  P.  J.  This  action  was  commenced  in  a  justice's  court  of 
the  county  of  Onondaga  to  recover  damages  done  to  plaintiff 's  wagon 
by  the  negligence  of  defendant's  servant.  The  plaintiff  had  judg- 
ment, and  on  appeal  to  the  county  court  it  was  affirmed.  The 
defendant  now  appeals  to  this  court. 

One  Hinckley  was  drawing  stave  bolts  belonging  to  defendant 
from  Jamesville  into  the  city  of  Syracuse.  The  plaintiff  met  the 
team  driven  by  Hinckley  on  the  canal  bridge  in  Syracuse ;  plaintiff 
was  going  down  the  hill  and  Hinckley  with  his  team  was  going  up. 
The  fore  wheels  of  each  of  the  wagons  passed,  but  when  the  hind 
wheel  of  Hinckley's  wagon  came  up  to  the  fore  wheel  of  plaintiff 's, 
it  struck  plaintiff 's  fore  wheel  and  broke  out  a  spoke  and  injured 
the  spring.  The  plaintiff  testified  that  he  turned  to  the  right  as 
far  as  he  could.  Hinckley  testified  that  there  was  snow  on  the 
ground  and  that  the  hind  wheels  of  his  wagon  slipped  and  struck 
plaintiff's  wagon.  It  cost  plaintiff  $6  to  get  hid  wagon  repaired. 
Gilbert  and  Stanton  occasionally  changed  work  with  their  teams. 
Gilbert  sent  Hinckley  to  draw  the  bolts  for  defendant  and  told  him 
where  to  load.  He  (Hinckley)  had  worked  for  defendant  before 
in  changing  work,  and  had  been  at  Gilbert's  when  Stanton  was 
there  at  work.  This  is  the  substance  of  all  the  evidence  as  to  the 
master  in  whose  employ  Hinckley  was  on  the  occasion  of  the  injury. 

To  authorize  the  justice  to  render  a  judgment  against  the  defend- 
ant he  must  have  found  that  Hinckley  was  in  defendant's  employ. 
Such  is  not  the  legitimate  conclusion  from  the  evidence.  It  seems 
to  me  clear  that  Hinckley  was  in  Gilbert's  employ,  and  the  latter, 
and  not  Stanton,  was  holden  for  his  negligence.     The  defendant  did 
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not  employ  Hinckley,  and  had  not  the  power  to  discharge  him. 
This  is  the  test  by  which  to  determine  who  is  the  master,  and  as  such 
liable  to  the  person  injured.  Blake  v.  Ferris,  5  N.  Y.  48,  and  cases 
cited.  No  negligence  was  proved  on  the  part  of  Hinckley.  But 
that  question  was  not  distinctly  raised  on  the  trial  and  cannot  be 
insisted  on  as  a  ground  for  reversing  the  judgment. 

The  judgment  of  the  county  court  and  of  the  justice  must  be 
reversed. 

Judgment  reversed. 


People  ex  rel  Feost  v.  Wilson. 

MecUons — invalid  vote — OoThsHtationai  law  —  registry  law — power  of  legUAa- 
ture  to  regvXa/te  elections — Statutory  eonstmction  —  legislature  cannot  direct 
court  to  construe. 

The  provisions  of  the  registry  law  (Laws  1872,  chap.  570,  §  6),  that  "  no  vote 
shall  be  received  at  any  annual  election  in  this  State,  unless  the  name  of  the 
person  offering  it  be  on  said  register,  made  and  completed  as  hereinbefore 
provided ;  »  *  *  and  any  vote  which  shall  be  received  by  said  inspectors 
of  election  in  contravention  of  this  section,  shall  be  void,"  etc.,  Tidd^  to  be 
constitutional. 

The  legislature  does  not  derive  its  authority  to  make  laws  regulating  the  man- 
ner in  which  elections  shall  be  conducted  from  art.  3,  §  4,  of  the  constitu- 
tion, which  declares  that  it  shall  provide  for  ascertaining  by  proper  proofs 
who  are  voters,  but  does  it  by  virtue  of  its  general  legislative  power. 

The  section  of  the  registry  law  mentioned,  provides  that  '*  This  section  shall 
be  taken  and  held  by  every  judicial  and  other  tribunal  as  mandatory  and 
not  directory."  HM^  (1)  that  while  the  legislature  has  no  power  to  require 
the  courts  to  construe  a  statute  according  to  its  direction,  yet  the  direction 
in  question  was  a  clear  expression  of  the  legislative  intent,  and  effect  must 
be  given  to  it. 

The  preliminary  register  for  the  second  ward  of  Rochester,  at  the  general 
election  in  November,  1878,  was  copied  from  the  spring  election  poll  list,  of 
that  year,  instead  of  that  of  the  general  election  in  the  fall  of  1872.  Held, 
to  render  the  vote  in  that  ward,  at  the  fall  election  in  1878,  void. 

Motion  hy  defendant  for  a  new  trial  after  a  verdict  directed  in 
favor  of  plaintiff,  at  the  circuit. 

The  action  was  in  the  nature  of  a  writ  of  quo  warranto,  brought 
by  the  people  upon  the  relation  of  Edward  A.  Frost,  and  Edward 
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A.  Frost  against  John  H.  Wilson,  to  oust  the  defendant  from  the 
office  of  clerk  of  Monroe  county,  and  declare  the  plaintiff  and 
relator  Frost  elected  thereto. 

The  principal  question,  and  the  only  one  discussed  in  the  opinion, 
was  in  relation  to  the  regularity  of  the  vote  in  the  second  ward  of 
the  city  of  Rochester.  If  the  vote  in  that  ward  was  thrown  out  it 
would  leave  the  highest  number  of  votes  in  favor  of  said  Frost  for 
the  office  in  question ;  if  counted,  the  defendant  would  have  a 
majority.     Sufficient  facts  appear  in  the  opinion. 

H.  ff.  Woodward  and  H.  Jt.  Selden,  for  plaintiffs. 

/.  (7.  Cochrane,  for  defendant,  cited  People  v.  CltUe,  60  N.  Y. 
452 ;  People  v.  Cook,  8  id.  67 ;  People  v.  Pease,  30  Barb.  688 ;  S.  C, 
27  K  Y.  45. 

MuLLiN,  P.  J.  It  was  conclusively  established  on  the  trial  that 
the  register  of  the  election  of  the  second  ward  of  the  city  of  Roch- 
ester, made  in  October  preceding  the  general  election  in  the  year 
1873,  was  not  made  up  from  the  poll  list  kept  at  the  election  in 
1872,  as  required  by  sections  1  and  2  of  chapter  570,  of  the  Laws 
of  1872.  By  the  sixth  section  of  said  chapter  it  is  declared  that 
'^  no  vote  shall  be  received  at  any  annual  election  in  this  State  unless 
the  name  of  the  person  offering  to  vote  be  on  the  said  register,  made 
and  completed  as  hereinbefore  provided,  preceding  the  election. 

*  *  *  This  section  shall  be  taken  and  held  by  every  judicial 
or  other  tribunal  as  mandatory  and  not  directory,  and  any  vote 
which  shall  be  received  by  said  inspectors  of  election  in  contraven- 
tion of  this  section,  shall  be  void,  and  shall  be  rejected  from  the 
count  in  any  legislative  or  judicial  scrutiny  into  any  result  of  the 
election." 

In  obedience  to  the  mandate  of  this  section  the  entire  vote  of  the 
second  ward  niust  be  rejected  in  ascertaining  which  of  the  candi- 
dates for  the  office  of  clerk  of  the  county  of  Monroe  was  elected  at 
the  said  election,  unless  the  defect  to  which  I  have  referred  has 
been  cured  or  may  be  disregarded. 

I  confine  the  inquiry  to  the  one  defect  above  specified,  out  of 
several,  which  have  been  insisted  upon  by  plaintiff's  counsel,  because 
it  is  clearly  established,  and  is  the  most  important  of  the  defects  to 
which  our  attention  has  been  called.    The  defendant's  counsel 
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insisted,  1st.  That  if  it  shall  be  held  that  the  sixth  section  aboye 
quoted  must  be  so  construed  as  to  depriye  the  electors  of  the  ward 
of  their  Totes  at  said  election  because  of  the  neglect  of  the  inspec- 
tors to  register  the  voters  as  required  by  said  act,  it  is  unconsti- 
tutional and  void. 

His  argument  is  that  the  legislature  has  power  by  the  constitution 
to  ascertain  by  proper  proof  who  are  Toters.  The  preliminary 
register  provided  for  by  sections  1  and  2  of  the  act  of  1872,  is  not 
in  any  sense  the  proofs  contemplated  by  the  constitution.  It.  is 
'preps^Toi  ez  parte — no  hearing  is  had  or  evidence  given,  and  no 
determination  as  to  who  are  electors.  Irregularities  or  omissions, 
if  any  occur  in  making  the  preliminary  register,  are  entirely  imma- 
terial, and  cannot  affect  the  right  of  the  elector  to  vote. 

The  right  of  suffrage  is  not  conferred  by  the  constitution.  It  is 
recognized  as  an  existing  right,  and  the  constitution  either  declares 
the  qualifications  that  the  voter  must  possess  in  order  to  entitle  him 
to  exercise  the  right,  or  it  authorizes  the  legislature  to  provide  for 
ascertaining  who  are  entitled  to  vote. 

It  is  not  under  this  provision  of  the  constitution  that  the  legisla- 
ture makes  laws  regulating  the  manner  in  which  elections  shall  be 
conducted ;  that  is  done  by  virtue  of  its  general  legislative  power. 

When  the  constitution  directs  the  election  of  public  officers  by 
the  people,  it  is  the  duty  of  the  legislature  to  pass  laws  designating 
the  time  and  place  for  holding  such  election,  and  designating  the 
officers  who  shall  conduct  it,  and  by  whom  the  results  thereof  shaU 
be  ascertained  and  determined.  These  subjects  are  left  entirely  to 
the  discretion  of  the  legislature,  and  unless  it  shall  take  away  or 
unreasonably  restrict  the  right  of  suifrage,  the  law  cannot  be  said 
to  be  in  violation  of  the  constitution.  The  power  of  the  legisla- 
ture to  pass  a  registry  law  whereby  the  name  of  every  elector  is 
required  to  be  placed  upon  a  register  before  the  day  of  voting, 
in  order  to  entitle  him  to  vote,  is  not  denied.  It  enables  the  legal 
voter  to  protect  the  ballot-box  against  the  votes  of  persona  not 
legally  entitled  to  vote,  and  to  be  of  any  substantial  benefit  it  must 
be  made  and  completed  a  sufficient  length  of  time  before  the  elec- 
tion to  allow  an  investigation  of  the  qualification  of  the  persons 
whose  names  are  registered.  To  render  the  register  of  any  value 
there  must  be  some  forfeiture  if  the  person  who  desires  to  vote  has 
not  procured  his  name  to  be  registered,  and  that  forfeiture  should 
be  as  it  is,  of  his  right  to  vote  at  the  election  for  which  such  register 
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is  prepared.  To  allow  names  to  be  entered  npon  the  list  at  the  time 
the  votes  are  offered,  is  to  defeat  the  purpose  which  the  legis- 
lature had  in  view  in  framing  the  law,  namely,  the  prevention 
of  illegal  voting.  The  measures  that  shall  be  adopted  to  secure 
that  end  are  entirely  in  the  discretion  of  the  legislature. 

The  defendant's  counsel  seems  to  concede  that  when  the  loss  of 
the  right  is  the  result  of  the  act,  or  omission  of  the  elector  himself, 
the  law  which  authorized  it  is  not  in  violation  of  the  constitution. 
But  he  insists  that  the  right  cannot  be  lost  by  the  act  or  omission 
of  officers  appointed  to  make  the  register. 

The  conduct  of  elections,  like  all  other  governmental  operations, 
must  be  intrusted  to  officers  elected  for  the  purpose,  and  the  rights 
of  the  electors  may  be  made  to  depend  upon  the  manner  in  which 
those  officers  discharge  their  duties.  I  am  unable  to  perceive  any 
distinction  in  this  respect  between  the  political  and  other  rights  of 
the  citizen. 

The  charters  of  municipal  corporations  frequently  require  the 
persons  applying  for  the  laying  out  of  streets  or  the  making  of 
sewers  or  other  local  improvements,  to  conform  to  provisions  of 
the  charter  regulating  the  laying  out  of  streets  and  making  other 
improvements.  In  the  course  of  such  proceedings,  clerks,  assessors, 
the  common  council,  or  other  legislative  body  are  required  to  per- 
form certain  duties,  and  if  not  done  at  the  time  or  in  the  manner 
required,  the  proceeding  is  illegal,  and  persons  applying  fail  to 
obtain  the  benefit  of  the  street  or  improvement,  and  yet  the  fault 
is  not.  attributable  to  the  applicants.  Every  citizen  who  is  a  party 
to  a  lawsuit  has  the  right  to  have  a  court  held,  a  jury  summoned 
and  impaneled  to  try  it  when  reached  in  its  order.  But  if  the 
jury  has  not  been  legally  drawn  or  summoned,  the  cause  cannot  be 
tried,  and  the  party's  right  is  gone  without  any  fault  on  his  part. 
A  mortgagee  leaves  a  mortgage  with  a- county  clerk  to  be  recorded, 
but  if  the  clerk  either  omits  k)  record  it,  or  records  it  as  being  for  a 
much  less  sum  than  the  actual  one,  the  lien  is  lost  or  the  debt 
reduced,  and  this  without  fault  on  the  part  of  the  mortgagee. 

It  is  unnecessary  to  multiply  examples.  The  law  books  are  full 
of  them.  If  the  legislature  should  assume  to  declare  that  if  a 
citizen's  name  was  not  placed  on  the  register  preceding  a  general 
election,  he  should  forever  thereafter,  or  for  any  considerable  time 
be  deprived  of  the  right  of  suffrage,  the  provision  declaring  such 
forfeiture  would,  it  seems  to  me,  be  void.     But  whether  because  it 
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would  be  in  yiolation  of  the  conBtitntion  or  of  natural  right  is  not 
so  clear.  It  would  be  assuming  judicial  power  which  the  legisla- 
ture cannot  exercise.  It  may^  howeyer,  deprive  him  of  his  right  to 
Yote  at  the  election  for  which  such  register  is  made,  and  this  without 
regard  to  whether  the  voter  or  the  officers  preparing  the  register  is 
responsible  for  the  omission  of  his  name. 

If  the  provisions  of  the  act  of  1870  could  be  treated  as  directory 
merely,  the  register  made  for  the  election  in  1873  might,  and  proba- 
bly would,  be  deemed  a  sufficient  compliance  with  the  act  to  require 
the  votes  given  in  the  second  ward  to  be  counted  and  allowed.  But 
the  language  of  the  6th  section  is  too  plain  to  admit  of  any  such 
construction.  It  declares  that  no  vote  shall  be  received  at  any 
election  unless  the  name  of  the  person  offering  it  be  on  the  register 
made  and  completed  as  thereinbefore  provided.  It  is  not  enough 
that  the  name  be  on  a  register  made  by  the  inspectors,  it  must  be 
on  a  register  made  and  completed  as  required  by  said  act.  The 
register  in  question  was  not  made  in  conformity  with  the  act 

I  was  of  the  opinion  on  first  examining  the  case,  that  the  pro- 
visions of  the  statute  prescribing  the  manner  in  which  the  register 
should  be  made  up,  might  be  treated  as  directory  merely,  and  that 
a  substantial  compliance  therewith  was  all  that  was  necessary,  and 
that  the  mandate  of  the  6th  section  of  the  act  might  be  complied 
with  by  limiting  it  to  the  requirement  that  no  vote  should  be  received 
from  a  person  whose  name  was  not  found  on  the  register.  Gould 
such  a  construction  be  given  to  the  section,  it  would  avoid  the 
injustice  that  will  be  done  in  holding  thd  act  mandatory  as  to  the 
manner  of  making  up  the  register  especially,  where  no  wrong  is 
intended  and  no  illegal  votes  received  or  legal  votes  excluded.  But 
the  language  of  the  section  is  too  plain  to  admit  of  such  a  con- 
struction. 

I  do  not  think  the  legislature  has  any  power  to  require  the  court 
to  construe  a  statute  according  to  its  directions.  It  is  the  province 
of  the  courts  to  construe  statutes  according  to  the  rules  of  construc- 
tion they  have  established  for  their  interpretation,  but  the  legisla- 
ture may,  I  have  no  doubt,  declare  the  purpose  it  intended  to  attain 
by  the  act,  and  it  is  the  duty  of  the  courts  to  so  construe  it  as  to 
effect  the  object  intended,  if  it  can  be  done  consistently  with' the 
language  used,  but  beyond  this  the  legislature  cannot  go.  To  per- 
mit it  to  prescribe  rules  of  construction  would  be  to  assume  judicial 
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as  well  as  legislatiye  power,  thns  practically  to  destroy  one  of  the 
departments  of  the  goTemment. 

When  the  courts  hold  the  provisions  of  a  statute  to  be  directory 
and  not  mandatory,  it  is  because  such  a  construction  will  give  effect 
to  the  intention  of  the  legislature,  without  producing  the  mischiefs 
that  would  result  from  requiring  a  strict  compliance  with  the 
statute.  When  a  statute  affecting  the  public  requires  an  act  to  be 
done  within  a  given  time  or  in  a  particular  manner,  and  there  are 
no  prohibitions  against  doing  it  at  some  other  time  or  in  some 
other  manner,  the  act  is^  held  to  be  directory.  But  it  is  the  province 
of  the  legislature  to  declare  that  if  the  statute  is  not  strictly  com- 
plied with,  the  proceedings  un^er  it  shall  be  void.  It  is  immaterial 
in  what  manner  the  intention  to  make  the  provision  of  the  act 
mandatory  is  declared,  provided  it  is  clearly  expressed.  Had  the 
act  of  1870  provided  that  the  inspectors  of  election  should  conform 
strictly  to  its  provisions,  or  their  acts  would  be  void,  the  courts 
would  have  been  bound  to  so  construe  the  statute ;  and  although 
the  legislature  might  not  have  power  to  require  the  courts  to  con- 
strue the  act  as  mandatory,  and  not  directory,  yet  such  a  require- 
ment was  a  clear  expression  of  the  legislative  intent  and  effect  must 
be  given  to  it. 

As  the  court  rejected  all  the  votes  of  the  second  ward  to  ascertain 
which  of  the  two  candidates  for  clerk  received  the  largest  number 
of  votes  in  the  county,  the  whole  number  of  votes  taken  in  said 
ward  must  be  deducted  from  the  whole  number  of  votes  for  clerk 
in  the  county,  and  deducting  the  vote  given  in  said  ward  for  each 
of  the  contestants  from  the  ^gregate  votes  for  each  in  the  other 
towns  and  wards  of  the  county,  the  person  elected  will  be  ascer- 
tained.   The  relator  is  thus  shown  to  be  entitled  to  the  office. 

There  was  some  conflict  in  the  evidence  as  to  whether  the  register 
was  made  from  the  poll  list  of  the  charter  election  held  in  the  spring 
of  1873,  or  from  that  used  at  the  general  election  in  the  fall  of 
1872,  and  fchis  question  the  defendant's  counsel  asked  the  court  to 
submit  to  the  jury.  The  court  refused  and  the  defendant's  counsel 
excepted. 

Monroe,  one  of  the  inspectors,  testified  that  he  attended  the 
meeting  to  prepare  the  preliminary  register,  and, that  he  and  Brooks, 
another  inspector,  in  the  absence  of  Lathrop,  the  third  inspector, 
proceeded  to  make  copies  of  what  he  thinks  was  the  register  of  the 
charter  election  in  the  spring  of  1873. 
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His  attention  was  called  to  the  paper  they  were  copying  from  by 
one  Jones  abont  4  p.  h.  of  the  second  day  of  the  meeting.  It  was 
then  too  late  in  the  day  to  get  the  poll  list  of  1872  from  the  city 
clerk's  office,  and  they  proceeded  to  complete  the  list  without  it  from 
the  paper  before  them.  At  the  second  meeting  of  the  inspectors, 
just  preceding  the  election,  the  witness  informed  Lathrop  of  the 
mistake  in  copying  from  the  spring  poll  list.  On  the  cross-examina- 
tion of  the  witness  he  testified  that  he  and  Brooks  examined  the 
paper  they  were  copying  from  when  told  it  was  the  spring  poU  list 
and  not  the  poll  list  of  the  fall  of  1872. 

Horace  Jones  testified  that  he  was  present  when  the  inspectors 
were  making  the  preliminary  register  and  saw  the  papers  the  names 
of  Yoters  were  copied  from,  and  it  was  the  poll  list  of  the  spring 
election,  and  he  called  the  attention  of  Monroe  and  Brooks  to  it. 
Mr.  Lathrop  was  called  by  the  defendant  and  testified  that  hjs  was 
one  of  the  inspectors  of  the  election  in  the  second  ward  ;  that  he 
had  to  leaye  the  city  so  that  he  could  not  attend  at  the  making  of  the 
preliminary  register;  he  went  to  the  clerk's  office  and  got  the 
blank's  and  poll  list  of  the  last  fall's  election  and  left  them  with 
Brooks ;  he  was  not  informed  by  either  Jones  or  Monroe  that  the 
preliminary  register  was  made  from  the  wrong  list ;  the  paper  used 
to  copy  from  was  delivered  to  him  by  the  clerk  as  the  poll  list  of 
the  fall  election  in  1872,  and  he  supposed  it  was.  Thomas  Brooks 
was  called  by  defendant  and  testified  that  he  was  ouq  of  the  inspect- 
ors and  attended  the  meeting  to  prepare  the  register  for  the  fall 
election  in  1873 ;  he  received  from  Lathrop  papers  that  he  had 
received  from  the  clerk's  office  and  took  them  to  the  place  where 
the  inspectors  met  and  gave  them  to  Monroe ;  they  had  a  book 
marked  November,  1872 ;  don't  know  what  the  paper  wap,  whether 
poll  list  or  what  it  was ;  he  had  no  notice  that  the  poll  list  of  the 
election  of  1872  .was  not  there,  nor  did  Jones  or  Monroe  inform 
him  that  it  was  not  there,  and  he  supposed  the  paper  used  was  the 
poll  list  of  1872 ;  he  did  not  know  what  paper  the  names  were 
copied  from,  as  Monroe  held  the  paper  and  called  oft  the  names  and 
the  witness  wrote  them  down. 

This  evidence  would  seem  to  prove  that  the  poll  list  of  1872  was 
not  used  if  the  witnesses  on  the  part  of  the  plaintiff  are  entitled 
to  credit.  They  swear  in  substance  that  they  knew  the  paper  used 
to  copy  the  names  of  voters  from  was  the  poll  list  of  the  spring 
election  and  was  not  the  poll  list  of  the  election  of  1872.     Mr. 
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Lathrop  received  a  paper  from  the  clerk  which  he  was  told  was  the 
poll  list  of  1872,  and  believed  to  be  such  list.  Brooks  did  not 
examine  the  paper  and  has  no  knowledge  whether  it  was  the  spring 
list  of  1873  or  that  of  the  fall  of  1872. 

Had  the  evidence  stopped  here  there  would  be  some  ground  for 
claiming  that  the  question  should  be  submitted  to  the  jury.  But 
it  was  shown  that  a  large  number  of  names  was  on  the  poll  list  of 
1872  not  on  the  preliminary  register  of  1873.  How  could  this 
omission  occur  if  the  poll  list  of  1872  had  been  used  t  None  of 
the  inspectors  testify  to  any  mistake,  and  it  would  be  almost  impos- 
sible that  any  such  mistake  could  honestly  occur,  and  it  is  con- 
ceded that  the  inspectors  were  not  guilty  of  any  fraud  or  inten- 
tional wrong. 

I  am  of  the  opinion  that  the  request  to  submit  the  case  to  the 
jury  was  properly  refused. 

I  have  not  examined  the  evidence  in  regard  to  the  proceedings  of 
the  inspectors  of  the  eleventh  ward.  The  votes  of  that  ward  have 
been  allowed  to  the  defendant,  and  unless  he  was  entitled  to  those 
in  the  second  ward  he  would  not  have  a  majority  of  the  votes  and 
would  not  be  elected.  If  the  votes  of  the  second  ward  are  rejected 
the  plaintiff  was  elected,  and  it  is  immaterial  to  him  whether  the 
votes  of  the  eleventh  ward  were  or  were  not  properly  allowed  to 
the  defendant. 

There  must  be  judgment  on  the  verdict  in  favor  of  the  plaintiff. 

JudfffMfU  accordingly. 


Shadeb  y.  Railway  Passekgebs  AasuBAiiroE  Company. 

/fuuranee — Accident  poUey — candUiam  in — intoxication.   . 

m 

An  accident  inBurance  policy  contained  thia  condition :  "  No  claim  shall  be 
made  under  this  policy  where  the  death  or  injury  may  have  happened  while 
the  inanred  was,  or  in  oonseqaence  of  his  having  been,  onder  the  influence  of 
intoxicating  drinks."  The  insured  was  accidentally  shot,  while  intoxicated, 
by  a  drunken  companion,  with  whom  he  had  been  drinking.  Held,  that  the 
policy  was  avoided.  The  provision  avoided  liability  if  the  insured  was  in 
the  condition  of  intoxication,  without  regard  to  whether  it  had  any  agency 
in  producing  the  death  or  injury. 
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■ 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff^ 
entered  upon  the  yerdict  of  a  juVy. 

The  action  was  brought  by  George  M.  Shader,  administrator,  etc, 
of  Wesley  K  Shader,  deceased,  against  the  Bailway  Passengers 
Assurance  Oompany,  of  Hartford,  Oonnecticub,  upon  an  aocideat 
insurance  policy  issued  by  defendant  upon  the  life  of  the  intes- 
tate.   Sufficient  facts  appear  in  the  opinion. 

* 

Oeorge  F.  Danforth,  for  appellant. 
Adam$  J  Strang^  for  respondent. 

MuLLiK,  P.  J.  On  the  21st  of  February,  1871,  Wesley  B.  Shader, 
plaintifPs  intestate,  procured  from  the  defendant's  agent  in  Jersey 
Oity^  a  ticket  known  as  a  general  accidental  insurance  ticket,  issued 
by  the  defendant,  insuring  him  against  loss  of  time  for  not  exceed- 
ing 26.  weeks,  by  reason  of  bodily  injuries  suffered  during  the  life 
of  said  policy,  and  in  case  of  the  death  of  said  Shader,  the  defendant 
agreed  to  pay  to  his  personal  representatives  the  sum  of  $3,000. 
The  insured  paid  for  said  ticket  the  sum  of  25  cents,  and  by  its 
terms  it  was  to.  continue  in  force  from  7  p.  m.  qf  the  21st  to  the 
same  hour  in  the  evening  of  the  22d  of  February. 

The  insured,  after  receiving  said  ticket,  went  from  Jersey  Oity 
to  Towanda,  in  Pennsylvania,  where  he  arrived  on  the  morning  of 
the  22d.  He  spent  the  day  at  the  house  of  one  Henry  Ward,  and 
.in  the  30urse  of  the  day  he  and  Ward  drank  from  a  bottle  of  cham- 
pagne and  from  a  bottle  of  Irish  whisky,  but  it  does  not  appear 
that  either  was  so  far  under  the  influence  of  the  liquor  as  to  indi- 
cate it  in  their  conduct  prior  to  sitting  down  to  dinner  about  5  p.  m. 

At  dinner  champagne  and  whisky  were  put  upon  the  table  by  the 
direction  of  Ward,  and  both  drank,  and  several  witnesses  testify 
that  the  insured  showed  by  his  speech  and  manner  that  he  was 
under  the  influence  of  liquor.  Others  who  saw  him  either  shortly 
before  or  at  the  beginning  of  the  dinner,  thought  him  not  under 
the  influence  of  liquor  if  he  had  drank  any. 

While  at  dinner  Ward  and  the  insured  were  talking  about  shoot- 
ing, and  the  latter  told  Ward  he  could  not  shoot  a  trog,  and  Ward 
told  him  he  could  shoot  his  (intestate's)  ear,  and  the  latter  told 
him  he  might  shoot  at  it  for  ten  cents,  and  soon  thereafter  a  shot 
was  heard,  and  on  going  into  the  dining-room  the  insured  was 
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fonnd  on  his  knees  on  the  floor  with  his  face  on  the  settee  groaning 
and  in  great  pain. 

The  ball  struck  him  in  the  abdomen  and  passed  through  one  lobe 
of  the  liver  and  lodged  in  a  muscle  near  the  spine.  The  wound 
caused  his  death  in  a  few  days.  Proofs  of  his  death  were  subse- 
quently  furnished  to  the  company^  but  it  refused  to  pay  on  the 
grounds,  1st.  That  the  policy  had  expired  before  the  shot  was  fired^ 
and  2d.  Because  the  insured  was  under  the  influence  of  liquor  at 
the  time  he  was  shot 

The  last  ground  of  refusal  rests  on  the  f oDowing  provision  in  the 
policy :  "  No  claim  shall  be  made  under  this  policy  where  the 
death  or  injury  may  have  happened  while  the  insured  was,  or  in 
consequence  of  his  having  been,  under  the  influence  of  intoxicating 
drinks.*' 

The  court  in  the  charge  to  the  jury  instructed  them,  that  the 
plaintiff  could  not  recover  if  the  evidence  satisfled  them  that  the 
shooting  and  wounding  of  the  assured  happened  in  consequence  of 
his  having  been  under  the  influence  of  intoxicating  liquor  at  the 
time.  He  further  instructed  them  that  the  question  was  not  simply 
whether  he  was  under  the  influence  of  intoxicating  liquors  at  the 
time,  but  it  was  whether  the  injury  occurred  in  consequence  of  that. 
**  The  question  is,  was  the  injury  the  natural  or  reasonable  cause  of 
his  being  in  that  condition. '*  The  same  proposition  was  repeated 
again  in  the  charge ;  and  the  request  to  charge  that  plaintiff  could 
not  recover  if  the  intestate  was  under  the  influence  of  liquor  when 
he  was  shot,  was  refused.  So  that  the  single  point  presented  for 
our  consideration  is,  whether  the  instruction  given  by  the  learned 
judge  was  a  correct  exposition  of  the  rule  of  law  applicable  to  the 
case  before  them. 

An  insurer  has  the  right  to  relieve  himself  from  liability  in  the 
event  that  the  insured  shall  fail  to  comply  with  such  reasonable 
conditions  as  may  bo  imposed  upon  him  by  the  contract  of  insur- 
ance.  The  insurer  may  impose  the  condition  that  the  insured  shall 
not  drink  intoxicating  liquors,  and  such  a  condition  would  be 
reasonable,  for  although  some  men  may  drink  liquor  and  their 
ability  to  act  prudently  in  an  emergency  or  to  protect  themselves 
against  danger  may  not  be  impaired,  yet  there  are  others  whom  a 
very  small  quantity  will  excite  and  render  less  capable,  physically, 
as  well  as  mentally,  of  taking  care  of  themselves  when  danger  is 
imminent. 
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The  burden  of  proof  of  a  yiolation  of  the  conditions  deyolves  as  a 
general  rnle  on  the  insurer,  and  it  would  be  exceedingly  difficult  if 
not  impossible  for  him  to  show  that  the  insured  was  at  the  time  of 
his  death  or  injury  intoxicated  so  as  to  be  incapable  of  taking  care 
of  himself.  The  security  of  the  company  calls  for  a  prohibition  of 
its  use  during  the  running  of  the  policy^  should  it  deem  it  neces- 
sary. 

To  be  under  the  influence  of  intoxicating  liquors,  within  the 
meaning  of  this  policy,  the  insured  must  have  drank  enough  to  dis- 
turb the  action  of  the  physical  or  mental  faculties,  so  that  they  are 
no  longer  in  their  natural  or  normal  condition.  When,  therefore^ 
the  defendant  imposed  upon  persons  insured  by  it  the  condition  that 
it  would  not  be  liable  when  death  or  injury  should  happen  while 
the  insured  was  under  the  influence  of  liquor,  the  intention  mani- 
festly was  to  require  the  insured  to  limit  its  use  in  such  a  degree  as 
that  he  retained  full  control  oyer  his  faculties  of  mind  and  body. 
While  he  did  so  the  company  was  reasonably  secure  against  the 
insured  exposing  himself  unnecessarily  to  danger  from  his  own  act 
or  the  acts  of  others,  produced  by  his  own  irritating  or  offensive 
conduct  or  language. 

It  is  the  condition  in  which  a  person  places  himself  by  the  use  of 
liquor  that  the  company  intended  to  guard  itself  against,  as  well  as 
against  death  or  injury  resulting  from  its  use. 

To  require  the  company  to  prove  before  it  can  relieve  itself  from 
liability,  not  only  that  the  insured  was  under  the  influence  of  liquor 
when  the  death  occurred,  but  that  drinking  it  caused  the  death, 
either  by  direct  action  on  the  vital  organs  or  by  exciting  the  pas- 
sions of  the  person  insured  so  as  to  cause  him  to  insult  or  injure 
others  to  such  a  degree  as  to  induce  them  to  take  his  life,  is 
imposing  an  additional  burden  on  the  company^  not  embraced  in 
the  terms  of  the  policy. 

The  cases  that  hold  that  the  insurer  must  show  that  the  relation 
of  cause  and  effect  exists  between  the  thing  prohibited  and  the  death 
or  injury,  have  no  application  to  the  clause  under  consideration,  as 
it  avoids  liability  if  the  insured  was  in  a  certain  prohibited  condi- 
tion, without  regard  to  whether  it  had  any  agency  in  producing 
death  or  injury.  By  putting  himself  under  the  influence  of  liquor, 
he  deprived  the  company  of  the  security  it  would  otherwise  have 
had,  that  he  would  do  nothing  to  expose  his  life  or  health  unneces- 
sarily to  injury. 
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The  circumstances  attending  the  shooting  justify  the  inference 
that  the  drunken  bravado  of  the  insured,  if  it  did  not  directly 
induce  Ward  to  shoot  him,  had  a  tendency  to  excite  and  irritate 
him,  and  thuB  proyoke  him  to  shoot. 

The  succeeding  clause  in  the  condition,  which  is  in  the  following 
words  :  '^  Or  in  consequence  of  his  having  been  under  the  influence 
of  intoxicating  drinks,"  presents  the  distinction  which  I  desire  to 
draw  between  the  first  clause  of  the  conditiou  and  those  in  which  it 
must  be  shown  by  the  company  that  the  death  or  injury  was  the 
consequence  of  violating  or  not  complying  with  the  condition. 

To  render  the  company  liable  under  the  clause  last  mentioned, 
the  death  or  injury  must  not  be  in  consequence  of  the  previous  use 
of  liquor.  The  relation  of  cause  and  effect  must  exist  between  the 
use  of  the  liquor  and  the  death  or  injury. 

Had  the  first  clause  provided  that  the  company  should  not  be 
liable  when  the  death  or  injury  was  in  consequence  of  being  under 
the  influence  of  intoxicating  liquor,  the  relation  of  cause  and  effect 
must  be  established  in  order  to  relieve  the  insurer  from  liability. 
But  while  the  language  which  calls  for  proof  of  the  relation  between 
the  use  of  liquor  and  the  death  or  injury  is  found  in  one  clause  of 
the  condition  it  is  carefully  excluded  in  the  preceding  clause,  show- 
ing manifestly  that  it  was  not  the  intention  to  require  the  company 
to  prove  that  death  or  injury  occurring  while  the  insured  was  under 
the  influence  of  liquor  was  in  consequence  of  being  in  that  condi- 
tion. 

I  am,  therefore,  of  the  opinion  that  the  charges  as  given,  and  the 
refusal  to  charge  as  requested,  were  erroneous,  and  that  a  new  trial 
should  be  granted,  costs  to  abide  the  event. 

New  trial  granted. 
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Kyle  v.  Kyle. 

Dower — voidau)  has  only  right  of  action  for,  until  admeasurement.   Surrogate — 

pou>er  of  as  to  claims  oforedUors  and  executors. 

A  widow  and  her  son  liyed  six  years  on  a  farm  in  which  she  had  a  dower 
intereet,  but  her  dower  was  never  admeasnred,  nor  was  there  any  agree- 
ment by  the  son  to  pay  her  for  her  interest.  Held,  that  the  executor  of  the 
son  was  not  authorized  to  pay  her  for  the  use  of  her  dower  right.  Until  dower 
is  admeasured  the  widow  has  nothing  but  a  mere  right  of  action. 

The  surrogate  has  no  power  to  determine  claims  against  an  estate  disputed 
by  the  executor,  but  has  power  to  hear  and  determine  claims  by  the  executor 
himself  against  the  estate. 

Appeal  by  Fanny  Kyle,  widow  and  only  child  of  David  Kyle, 
deceased,  and  another,  from  a  decree  of  the  surrogate  of  Cayuga 
county,  allowing  certain  claims  against  the  estate  of  the  deceased ; 
one  presented  by  the  respondent  George  A.  Kyle,  executor,  etc., 
under  the  last  will  of  said  deceased,  the  respondent,  and  the  other 
by  the  mother  of  deceased. 

John  Kyle  died  intestate  in  1867  leaving  Mary  Kyle,  his  widow, 
and  five  children,  among  whom  were  the  deceased  David  Kyle  and 
the  respondent.  Said  John  Kyle  owned  at  the  time  of  his  death  two 
farms.  One  of  these  farms  was  sold,  the  widow,  Mary  Kyle,  con- 
senting that  her  dower  interest  might  go  into  the  other  farm  which 
George  and  David  Kyle  had  purchased,  and  she  and  said  two  sons 
moved  upon  that  farm  and  lived  there.  In  1865,  George  sold  out 
to  David,  and  David  and  his  mother  continued  to  reside  there  until 
David's  death,  which  took  place  in  1871.  During  the  time  she 
lived  on  said  farm  she  had  the  management  of  the  household 
duties.  She  never  applied  for  an  admeasurement  of  her  dower, 
and  never  received  any  thing  from  her  husband's  estate. 

In  his  last  will,  David  appointed  the  respondent  and  William 
Mersereau  (David's' father-in-law),  executors.  The  executors  filed 
separate  accounts  of  their  proceedings  before  the  surrogate. 
Bespondent  filed,  among  other  claims,  one  for  the  sum  of  tl,300, 
paid  by  respondent  to  said  Mary  Kyle,  in  satisfaction  of  her  claim, 
for  the  use  of  her  dower  interest  in  the  premises  occupied  by  testa- 
tor, for  six  years,  immediately  preceding  his  death,  and  one  other 
for  an  indebtedness  alleged  to  be  due  the  executor  upon  the  sale 
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by  him  to  deceased  of  his  half -interest  in  the  farm.  These  two 
claims  were  allowed  respondent^  and  their  allowance  constitute  thei 
principal  ground  of  appeaL 

Jos.  B.  Oox,  for  appellants. 
JS.  A.  Woodin,  for  respondent. 

MuLLiNy  P.  J.  The  defendant^  as  executor  of  the  last  will  of 
Dayid  Kyle^  was  not  authorized  to  pay  his  mother  any  thing  from 
the  assets  in  his  hands  as  or  for  her  dower  in  the  farm  on  which 
the  testator  lived  at  the  time  of  his  death.  Dower  is  the  interest 
that  the  widow  has  in  the  real  estate  of  which  her  husband  died 
seized^  and  is  reooTcrable  by  action  against  the  person  in  possession. 
Mesne  profits  are  not  recoverable  until  the  widow  recovers  judg- 
ment for  her  dower.  1  B.  S.  742,  §§  19,  20,  21.  An  action  will 
not  lie  for  its  value  in  money  unless  an  express  contract  to  pay 
for  it  is  proved. 

Until  assignment,  the  widow  has  nothing  but  a  mere  right  of 
action  ( YcUes  v.  Paddock,  10  Wend.  528),  so  that  she  cannot  main- 
tain an  action  for  use  or  occupation.  Such  an  action  can  only  be 
maintained  by  one  having  an  estate  in  the  land,  and  as  between 
whom  and  the  occupant  the  relation  of  landlord  and  tenant  exists. 
Coit  V.  Planer,  4  Abb.  N.  S.  140  ;  Smith  v.  Stewart,  6  Johns.  46. 

It  is  quite  probable  that  had  the  testator  promised  to  pay  the 
widow  the  value  of  her  dower  interest  in  the  use  of  the  farm  in  which 
such  right  existed,  an  action  on  the  promise  might  be  sustained, 
although  dower  had  not  been  assigned  to  her.  No  such  promise  is 
pretended,  much  less  proved.  The  surrogate  erred  in  allowing 
the  item  of  $1,300. 

The  claim  of  the  executor  to  be  paid  out  of  the  assets,  a  demand 
of  $1,500,  alleged  to  be  due  him  by  the  testator  at  the  time  of  his 
death,  has  been  allowed  against  the  weight  of  evidence  given  on 
the  hearing.  The  $1,500  are  claimed  by  defendant  to  be  due  to  him 
for  one-half  of  the  personal  estate  on  the  farm  on  which  he  and 
the  testator  lived  at  the  time  of  the  sale  of  the  farm  and  personal 
property  by  defendant  to  the  testator.  It  is  conceded  by  the 
defendant  that  the  land  was  paid  for,  but  he  insists  the  personal 
property  was  not  paid  for. 

The  appellants  insist  that  the  testator  purchased  both  the  real 

Vol.  V,  N.  Y.  Rep.  —  82 


650  FOURTH  DEPARTMENT, 

Kyle  V.  Kyle. 

and  personal  property  for  the  sum  of  $6,000,  and  that  no  claim  was 
made  for  the  price  of  the  personal  until  after  the  death  of  the  testator. 

The  appellant's  counsel  makes  no  objection  in  his  points  on  the 
appeal  to  the  allowance  by  the  surrogate  of  the  personsd  claim  of 
the  defendant  against  the  estate  of  the  testator,  provided  he  had 
jurisdiction  to  hear  and  decide  it. 

By  2  R.  S.  88,  §  33,  it  is  provided  that  no  part  of  the  prop- 
erty of  the  deceased  shall  be  retained  by  an  executor  or  admin- 
istrator in  satisfaction  of  his  own  debt,  until  it  shall  have  been 
proved  to  and  allowed  by  the  surrogate.  By  the  next  section  it  is 
provided  that  the  proof  of  such  debt  may  be  made  on  the  service 
and  return  of  a  citation  for  that  purpose  directed  to  the  proper 
persons,  or  on  the  final  account  of  such  executor  or  administrator. 

The  statute  imposes  no  limitation  on  the  power  of  the  surrogate 
to  hear  and  determine  such  claims.  It  matters  not  whether  the 
claims  of  the  ezecutor  are  or  are  not  disputed,  they  must  be  proved 
to  the  satisfaction  of  the  surrogate  before  he  can  allow  them. 

The  power  of  the  surrogate  to  hear  and  determine  claims  of  cred- 
itors against  an  executor,  and  disputed  by  him,  has  been  uniformly 
denied.     See  cases  collected  in  5  Abb.  Dig.  664,  subd.  58  (2d  ed.). 

And  his  power  to  hear  and  determine  claims  made  by  the  execu- 
tor against  the  estate  for  debts  due  to  him  from  the  testator,  has 
been  quite  as  uniformly  asserted.  Williams  v.  Purdy,  6  Paige, 
167 ;  Gardner  v.  Gardner,  7  id.  112 ;  Jumel  v.  Jumel,  7  id.  591 ; 
Roiinson  v.  Raynor,  28  M".  Y.  494.  See  Matter  of  Cunningham, 
1  Hun.  214. 

The  appellant's  counsel  raises  no  question  as  to  the  allowance  of 
the  other  claims  by  the  surrogate,  and  they  are  not,  therefore,  con- 
sidered by  us.  The  surrogate  was  right  in  refusing  interest  on  the 
11,500  claimed  by  the  defendant. 

It  is  not  satisfactorily  proved  that  the  personal  property  was  sold 
by  defendant  for  a  specific  sum.  It  would  seem  that  the  amount 
was  arrived  at  by  defendant  by  his  estimate  of  the  value  of  the 
property  that  the  testator  received  with  the  farm. 

The  decision  is  reversed  as  to  the  $1,300  allowed  the  mother  of 
the  defendant  for  her  dower,  and  affirmed  as  to  the  residue.  The 
proceedings  are  remitted  to  the  surrogate  with  directions  to  settle 
the  account  of  the  executor  by  disallowing  instead  of  allowing  the 
item  of  $1,300  for  money  paid  by  defendant  to  his  mother. 

Ordered  accordingly* 
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Erie  Bailroad  Company. 

Bimface  water  —  obstruction  of  no  cavM  of  action  —  Railway  embankment. 

No  action  will  lie  against  a  part j  for  so  using  or  changing  the  surface  of  his 
own  land  as  to  dam  up  and  obstruct  the  flow  of  surface*  water,  or  water  col- 
lected bj  thaws  and  freshets,  and  which  had  formerly  been  accustomed  to 
flow  over  the  land  upon  which  the  structure  has  been  erected.  It  is  only  for 
interfering  with  and  obstructing  a  defined  water-course,  whereby  injury  is 
occasioned  to  another,  that  the  defendant  can  be  held  liable. 

Accordingly,  where  a  railway  bridge  embankment  was  so  built  that  it  did  not 
interfere  with  the  stream,  ?ield,  that  the  railway  company  would  not  be  liable 
for  damage  to  adjoining  land,  occasioned  by  overflow  from  above,  nor  would  it 
be  liable  if  the  bridge  over  the  stream  was  built  in  a  careful  and  skillful 
manner  with  all  necessary  openings  to  discharge  all  the  water  flowing  down 
the  stream  in  any  freshet  which  might  be  reasonably  expected.  Bellinger 
V.  N,  T,  0,  -B.  JS.  Ci>.,  28  N.  Y.  43,  foUowed. 

Appeal  by  defendant  from  an  order  at  the  special  term,  denying 
a  motion  for  a  new  trial  after  a  yerdict  in  favor  of  plaintiff. 

The  action  was  brought  to  recover  damages  sustained  by  plaintiff 
from  injuries  to  its  road-bed,  caused  by  a  flood  in  Mead's  creek  in 
the  countjL  of  Steuben,  in  1864  and  1865.  It  was  alleged  in  the 
complaint  that  defendant  built  a  bridge  over  Mead's  creek,  and 
made  an  embankment  on  each  side  of  the  creek,  so  as  in  times  of 
floods  to  obstruct  the  flow  of  water,  and  turn  it  upon  the  plaintiff's 
road.  It  was  averred  that  "  the  embankment  was  wrongly  and 
unskillf ully  constructed  and  no  passage-way  or  culvert  was  left  or 
provided  for  the  water  to  pass  through  where  it  has  been  wont  to 
flow  in  times  of  high  water."  The  case  upon  appeal  from  a  judg- 
ment on  a  former  trial  has  been  to  the  Court  of  Appeals.  The  gene- 
ral term  decision  upon  the  former  appeal  is  reported,  52  Barb.  390, 
and  that  of  the  Commission  of  Appeals,  51  If.  Y.  573.  Very  full 
statements  of  facts  appear  in  the  reports  mentioned.  Sufficient  facts 
are  given  above  and  in  the  opinion  in  respect  to  the  questions  here 
passed  upon. 

ft 

K  B,  Bacon,  for  appellant. 
George  B,  Bradley y  for  respondent. 
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Talcott,  J.  This  case  has  once  been  to  the  Conrt  of  Appeals. 
On  that  occasion  the  Commission  of  Appeals  held  and  decided  that 
the  defendant  not  being  the  party  which  originally  constructed  the 
bridge  embankment  (the  effect  of  which,  in  damping  up  or  setting 
back  the  water  of  Mead's  creek  upon  the  road  of  ftte  plaintiff,  is 
complained  of)  was  not  liable  for  the  continuance  of  the  nuisance, 
without  notice  to  it  (the  defendant)  of  the  existence  of  the  nuisance. 
On  the  trial  which  is  set  forth  in  this  case,  we  think  the  plaintiff 
did  give  evidence  of  such  notice.  It  was  conceded  by  the  defend- 
ant on  the  trial  that  Henry  0.  Piske  was  the  defendant's  superin- 
tendent of  this  railroad,  for  the  space  of  time  between  November 
1st,  1857,  and  the  1st  of  May,  1863,  at  which  time  the  defendant 
surrendered  the  possession  of  the  road  to  the  Erie  Railway  Corn- 
pay,  as  the  lessee  of  the  defendant ;  and  that  said  Fisk  thereupon 
became  assistant  superintendent  of  the  said  Erie  Railway  Company, 
in  charge  of  the  road  in  question  down  to  a  period  subsequent  to 
the  commencement  of  the  action.  And  testimony  was  given  tend- 
ing to  show  that  Mr.  Piske  was  notified  of  the  difficulty  as  early  as 
1861  and  1862,  while  he  was,  as  before  stated,  the  superintendent  of 
defendant ;  and  that  notice  was  given  by  a  director  of  plaintiff's 
company,  which  did  not  appear  on  the  former  trial. 

The  counsel  for  the  defendant  objects  that  no  evidence  was  given 
to  show  that  the  defendant  wa&  the  owner  of  the  fee  of  the  road. 
This  fact  seems  to  have  been  assumed  on  the  trial,  and  it  was  also 
proved  that  the  defendant  had  assumed  to  lease  the  road  and  all  its 
appurtenances  to  the  Erie  Railway  Company  for  490  years,  reserv- 
ing rent  and  covenanting  for  quiet  enjoyment ;  and  in  the  lease 
claiming  the  road  and  appurtenances  as  ^^its,"  the  defendant's 
road,  etc.  We  think  this  was  sufficient,  in  the  absence  of  any  dis- 
pute on  the  trial  as  to  the  ownership  of  the  defendant.  The  com- 
plaint charges  the  defendant  with  having  originally  constructed  the 
bridge  and  embankment,  and  thus  created  the  nuisance,  whereas, 
in  fact,  the  nuisance  was  created  by  a  predecessor  in  the  title,  and 
the  defendant  is  held  liable,  as  the  owner,  for  continuing  the 
nuisance.  These  facts  all  plainly  appeared  on  the  first  trial,  and  no 
objection  to  the  recovery  on  this  ground  appears  to  have  been  taken 
by  the  counsel  or  the  court.  We  think  the  complaint  was  amend- 
able in  this  particular,  and  that  the  discrepancy  between  the  com- 
plaint and  the  evidence  was  a  mere  variance,  and  not  a  failure  to 
prove  the  substantial  cause  of  action. 
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Bnt  an  oxoeplioii  was  taken  by  the  defendant  to  the  ruling  of 
the  court,  where%  the  evidence  of  experts  as  to  the  care  and  skill 
with  which  the  pridge  and  apparatus  were  constructed,  which, 
under  the  decilioiiof  the  Court  of  Appeals  in  the  case  of  Bellinger 
V.  N.  Y.  CenMjal  J^.  B.  Co.,  23  N.  Y.  42,  we  are  constrained  to 
regard  as  fataHto  the  Verdict.  In  that  case,  which,  as  we  under- 
stand it,  is  entirely  analogous  to  the  present,  the  railroad  company 
was  sued  to  recover  damages  for  negligently,  wrongfully  and 
improperly  ^'constructing  its  railroad  across  the  West  Oanada 
creek,  and  across  the  lowlands  forming  the  valley  of  the  said  creek, 
by  means  of  which  the  plaintiff's  lands  in  the  valley  on  the  east 
side  of  said  creek  were  repeatedly  overflowed,  and  the  soil,  fences 
and  manures  washed  away,"  etc.  The  judge  at  the  trial  in  that 
case  had  instructed  the  jury  that  ^'  the  company  was  not  bound  to 
guard  against  every  possible  contingency,  but  they  were  bound  to 
see  that  the  openings  were  sufficient  for  any  freshet  that  might 
reasonably  be  exx>ected  to  occur  in  the  stream. "  This,  Judge  Dekio, 
delivering  the  opinion  of  the  court,  held  to  be  a  statement  of  the 
rule  with  substantial  accuracy.  In  that  case,  as  in  this,  evidence 
was  given  tending  to  show  that  the  lands  in  the  neighborhood  had 
been,  at  times  of  freshet,  overflowed,  prior  to  the  erection  of  the 
structures  of  the  defendant.  And  the  principle  laid  down  in  the 
case  is,  that  where  one  has  the  sanction  of  the  State  for  what  he 
does,  unless  he  commits  a  fault  in  the  manner  of  doing  it,  he  is 
completely  justified. 

It  seems  to  be  well  settled  that  no  action  will  lie  against  a  party 
for  so  using  or  changing  the  surface  of  his  own  land,  as  to  dam  up 
and  obstruct  the  flow  of  surface  water,  or  water  collected  by  thaws 
and  freshets,  and  which  had  formerly  been  accustomed  to  flow  over 
the  land  upon  which  the  structure  has  been  erected.  It  is  only  for 
interfering  with  and  obstructing  a  defined  water-course,  whereby 
injury  is  occasioned  to  another,  that  the  defendant. can  beheld 
liable.  See  Parks  v.  City  of  Newhuryport,  10  Gray,  28 ;  Dick- 
inson V.  Worcester,  7  Allen,  19 ;  Sweet  v.  Cutis,  50  N.  H.  439 ; 
Goodale  v.  Tattle,  29  N.  Y.  466  ;  Ang.  on  Water-courses,  §  4.  If, 
therefore,  the  water  which  did  the  damage  in  question  in  the  yeai*s 
1864  and  1865,  was  not  caused  to  be  set  back  by  the  defendant's 
interference  with  Mead  creek,  but  was  occasioned  by  the  overflow 
of  that  stream  from  points  above  the  defendant's  bridge,  or  if  the 
defendant's  bridge  over  the  stream  was  built  in  a  careful  and  skill- 
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ful  manner,  with  all  necessary  openings  to  discharge  all  the  water 
flowing  down  the  creek  in  any  freshet  which  might  reasonably  be 
expected,  then,  according  to  Bellinger  y.  N.  T.  O,  R.  R.  Co.y 
above  referred  to,  the  defendant  was  not  liable.  The  gravamen 
of  the  complaint  in  this  case  is  as  in  the  case  of  Bellinger  v. 
JV".  T.  0,  R.  R.  Co.  was  the  alleged  unskillfolness  with  which 
the  stractures  of  the  defendant  were  constructed,  and  the  com- 
plaint seems  to  be  based  upon  the  theory,  that  the  defendant  is 
bound  by  means  of  culverts  or  otherwise  to  afford  a  passage  across 
its  land  for  the  escape  of  water  which  collected  on  the  surface  of 
the  adjacent  land,  and  which  had  been  accustomed  to  flow  over  the 
surface  of  the  defendant's  land,  whether  this  collection  of  water 
was  occasioned  by  any  interference  on  the  part  of  the  defendant 
with  the  defined  and  recognized  stream  or  not.  We  think  this  is  a 
mistake,  upon  the  authorities  before  cited ;  and  that  the  real  issue 
between  the  parties  was,  whether  sufficient  openings  had  been  left 
to.  discharge  all  the  water  which  might  have  been  reasonably 
expected  to  flow  down  Mead's  creek,  during  any  high  water,  or 
freshet,  to  which  that  creek  was  ordinarily  subject.  And  we  are 
unable  to  distinguish  this  case  upon  any  clear  principle  from  that 
of  Bellinger  v.  N.  Y,  G.  R.  R.  Co.  in  which  the  Court  of  Appeals 
ordered  a  new  trial  upon  the  sole  ground  that  the  opinion  of  an 
expert  as  to  the  care  and  skill  with  which  the  structure  across  West 
Canada  creek  had  been  erected,  was  excluded. 
The  order  denying  a  new  trial  is  reversed,  and  a  new  trial  ordered, 

costs  to  abide  the  event. 

New  trial  ordered. 


Johnson  v.  Richabds. 

Ehceeutor — decree  on  final  accaunHng  —  £hirrogate*s  decree  —  v:hai  eufficient  to 

etietain  action  upon, 

A  decree  by  a  surrogate  of  final  settlement  upon  the  accounting  of  an  executor 
determines  nothing  beyond  the  amount  received  and  paid  out  by  the  execu- 
tor, and  the  balance  due  from  him  to,  or  to  him  from,  the  estate.  But  2 
R.  S.  95,  g  71,  requires  a  second  adjudication  by  the  surrogate,  settling  the 
rights  of  legatees  to  a  share  of  the  fund  in  the  hands  of  the  executor,  and 
the  amount  to  which  each  is  entitled ;  and  an  action  will  lie  by  each  creditor 
to  recover  the  sum  adjudged  to  him  by  the  decree. 
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Where,  however,  a  decree  for  final  settlement  alone  was  made,  and  the 
amonnta  of  the  sums  due  legatees  was  not  determined,  held,  that  it  was  not  a 
decree  apon  which  a  legatee  could  maintain  an  action  for  his  legacy  against 
the  executor. 

Appeal  by  defendant  from  a  judgment  in  favor  of  the  plaintiff 
upon  the  decision  of  the  court. 

The  action  was  brought  by  John  Johnson  against  Warren 
Richards  as  executor,  etc.,  of  John  Richards,  deceased,  to  recover 
the  amount  alleged  to  be  due  to  plaintiff  and  another,  under  the 
provisions  of  the  last  will  and  testament  of  John  Jenkins,  deceased, 
under  which  will  defendant's  testator  was  appointed  and  acted  as 
executor.    The  facts  are  these: 

In  1851,  John  Jenkins,  of  Newport,  Herkimer  county,  made  a 
last  will,  whereby  he  devised  to  his  widow  and  certain  of  his  chil- 
dren portions  of  his  real  estate,  and  to  others  of  his  children  specific 
legacies  to  be  paid  out  of  his  personal  estate.  AU  the  rest  and 
residue  of  his  estate  he  devised  in  trust  to  his  executor,  with  direc- 
tions to  convert  the  same  into  money,  and  after  applying  a  part  of 
such  proceeds  to  certain  specified  uses,  the  residue  of  the  proceeds 
were  to  be  divided  equally  among  his  ten  children. 

The  testator  died  in  1852,  leaving  him  surviving  nine  children, 
and  two  sons  of  one  of  his  daughters  who  died  before  him.  The 
plaintiff  and  his  brother  Jerome  L.  Johnson  were  the  children  of 
such  deceased  daughter.  At  the  time  of  the  death  of  their  mother 
in  1851,  these  children  resided  in  Wisconsin,  and  were  minors, 
the  plaintiff  being  then  about  three  years  of  age,  and  Jerome  about 
one  year.  John  Richards,  the  executor  named  in  the  will  of  John 
Jenkins,  caused  the  will  of  his  testator  to  be  proved,  and  letters 
testamentary  were  issued  to  him,  and  he  proceeded  to  convert  the 
property  of  the  testator  into  money,  and  paid  from  its  proceeds 
debts  and  legacies,  but  did  not  pay  any  thing  to  the  plaintiff  or  his 
brother. 

In  January,  1855,  the  executor  presented  to  the  surrogate  who 
issued  the  letters  testamentary  to  him,  a  petition  praying  that  the 
necessary  citations  issue  to  creditors,  legatees,  etc.,  to  appear  and 
attend  a  final  settlement  of  his  account  as  executor.  Citations 
were  issued  and  served  and  a  settlement  had,  and  the  surrogate 
made  a  decree  reciting  the  proceedings  and  stating  the  sums  received 
and  paid  out  by  the  executor,  and  showing  a  balance  in  his  handa 
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of  $3,186.90  to  be  distributed  among  the  heirs  of  the  deceased 
according  to  the  terms  of  the  will. 

The  decree  then  proceeds  as  follows  :  "  It  appearing  to  the  sur- 
rogate that  the. executor  had  conducted  fairly  and  had  rendered 
a  just  and  true  account  of  his  proceedings  as  executor,  so  far  as  he 
had  received  and  cojllected  funds  belonging  to  said  estate,  that  the 
accounting  be  in  all  things  confirmed,  and  it  was  further  ordered 
and  decreed  by  the  said  surrogate  that  the  said  executor's  account- 
ing be  conclusiye  so  far  as  the  same  relates  to  the  personal  pix>perty, 
which  is  mentioned  and  set  forth  in  the  account  filed  by  said 
executor.'' 

This  action  is  brought  by  the  plaintiff  in  behalf  of  himself  and 
all  other  legatees  and  creditors  of  the  estate  of  his  grandfather^ 
against  the  defendant,  executor  of  John  Richards,  the  executor  of 
said  John  Jenkins'  will,  to  recoTer  one-half  of  a  legacy  of  1300, 
given  by  the  will  of  said  Jenkins  to  plaintiff's  mother,  1100  given 
by  the  same  will  to  himself,  and  one-half  of  his  mother's  share  of 
the  residue  of  the  estate  in  the  hands  of  the  executor  after  paying 
the  sums  directed  by  the  testator  to  be  paid  before  the  balance  was 
to  be  divided.  The  defendant  in  his  answer  sets  up  by  way  of  defense 
the  six  -and  ten  years  statutes  of  limitation  and  the  pendency  of 
a  suit  brought  by  Joseph  Jenkins,  administrator  with  the  will 
annexed  of  John  Jenkins,  to  recover  the  same  moneys,  part  of 
which  the  plaintiff  in  this  action  seeks  to  recover,  and  that  after 
the  commencement  of  this  action  the  complaint  in  such  former 
action  was  dismissed,  with  costs. 

Richardson  dk  Adams,  for  appellant. 

Barl,  Smith  <&  Browne,  for  respondent. 

MuLLiN,  P.  J.  The  special  term  ordered  judgment  in  favor  of 
the  plaintiff,  on  the  ground  that  the  action  was  upon  the  surro- 
gate's decree,  and  that  such  action  was  not  barred  until  the  expiration 
of  twenty  years  from  the  time  the  right  of  action  accrued.  If  this 
position  cannot  be  maintained  it  is  unnecessary  to  consider  any 
other  question  of  fact  or  law  in  the  case,  as  it  is  conceded,  and  the 
court  below  held  that  the  action  was  barred  unless  it  could  he  held 
to  be  an  action  to  enforce  the  judgment. 

By  2  R.  S.  94,  §  65,  the  final  settlement  and  allowance  by  the 
surrogate  of  the  account  of  an  executor  is  conclusive  evidence 
against  creditors,  legatees,  next  of  kin  of  the  deceased,  and  all 
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other  persons  interested  in  the  estate  upon  whom  a  citation  shall 
have  been  served  of  the  following  facts^  viz.  : 

1.  That  the  charges  made  in  such  account  for  money  paid  to 
creditors,  to  legatees,  to  the  next  of  kin,  and  for  neoessary  expenses 
are  correct. 

2.  That  the  executor  has  been  charged  all  the  interest  for 
which  he  is  legally  accountable. 

3.  That  he  has  collected  all  the  moneys  collectible  on  debts 
due  the  estate. 

4.  That  the  allowances  for  increase  and  decrease  of  the  estate  are 
correct. 

It  is  obvious  that  a  decrease  on  final  settlement  determines  noth- 
ing beyond  the  amount  received  and  paid  out  by  the  executor,  and 
(unless  the  two  accQ,unt8  balance  each  other)  the  balance  in  his 
hands  belonging  to  the  estate  or  due  to  him  from  it.  Section 
71,  2  R  S.  95,  provides  that  whenever  an  account  shall  be  ren- 
dered and  finally  settled,  if  it  shall  appear  to  the  surrogate 
that  any  part  of  the  estate  remains  to  be  paid  of  distributed,  he 
shall  make  a  decree  for  the  payment  and  distribution  of  what  shall 
so  remain  to  and  among  the  creditor's  legatees,  widow  and  next  of 
kin,  according  to  their  respective  rights,  and  in  such  decree  shall 
settle  and  determine  all  questions  concerning  any  debt,  claim,  leg- 
acy, bequest  or  distributive  share  to  whom  the  same  shall  be  pay- 
able, and  the  sum  to  be  paid  to  each  person. 

This  section  contemplates  and  requires  a  secolid  adjudication  by 
the  surrogate  settling  the  rights  of  legatees,  etc.;  to  a  share  of  the 
fund  in  the  hands  of  the  executor,  and  the  amount  to  which  each 
is  entitled. 

It  is  not  essential  that  the  decree  last  mentioned  should  be  upon 
a  paper  separate  and  distinct  from  that  on  final  settlement.  They 
may  be  in  one  and  the  same  paper.  Upon  the  decree  of  distribu- 
tion made  in  conformity  to  the  statute,  an  action  will  lie  by 
each  creditor  or  legatee  to  recover  the  sum  adjadged  to  him  by  the 
decree  of  the  surrogate. 

Is  the  decree  before  us  a  decree  for  distribution  as  required  by 
section  71,  above  cited  f  It  is  in  terms  a  decree  upon  final  settle- 
ment only,  and  has  in  it  not  one  essential  element  of  a  decree  of 
distribution.  No  creditor  or  legatee  is  named,  no  amount  is  fixed 
to  which  any  person  is  entitled.  It  merely  states  the  account, 
ascertains  the  balance  in  the  executor's  hands,  and  declares  that 
the  settlement  is  final. 

Vol.  V,  N.  T.  Kep.  —  83 
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It  is  not  essential^  perhaps^  that  the  names  of  the  legatee,  etc., 
and  the  amounts  to  which  each  is  entitled,  should  be  written  out  in 
the  body  of  the  decree,  provided  reference  is  made  to  some  other 
record  or  document  where  the  names  and  amounts  can  be  correctly 
ascertained.  Such  a  reference  makes  the  paper  referred  to  a  part 
of  the  decree.  It  was  a  matter  in  dispute  at  the  special  term 
whether  the  legacies  to  the  plaintiff's  mother  had  not  lapsed  by  rea- 
son of  her  death  before  her  father,  and  also,  whether  the  executor 
of  her  father's  estate  had  not  paid  some  of  the  legatees  more  than 
their  share  of  the  estate.  Had  the  surrogate  entered  into  the  ques- 
tion of  the  rights  of  the  legatees,  these  questions  would  have  been 
determined  as  would  also  the  amount  to  which  each  legatee  was 
entitled.  But  he  made  no  such  adjudication.  He  settled  and 
allowed  the  executor's  account,  and  rested. 

Judgments  and  decrees  should  state  clearly  the  conclusions  at 
which  the  court  has  arrived,  so  as  to  shield  the  parties  as  far  as 
possible  from  the  consequence  of  misconstruction,  and  thereby 
extending  their  bperations  beyond  what  the  court  intended,  or  lim- 
iting unreasonably  the  relief  intended  to  be  granted.  A  judgment 
or  decree  that  the  defendant  pay  a  sum  of  money,  without  specify- 
ing the  amount  or  providing  any  legal  mode  for  ascertaining  it,  would 
have  no  binding  force  whatever.  The  decree  in  question  is  mani- 
festly of  that  character,  and  cannot  be  enforced. 

Again,  I  am  unable  to  discover  in  the  complaint  any  evidence 
that  the  counsel  who  drew  it  intended  to  declare  upon  the  decree  as 
a  decree  for  the  payment  of  money.  If  he  did  he  carefully  avoided 
disclosing  his  purpose. 

The  case  of  the  plaintiff  is  an  exceeding  hard  one,  and  would 
justify  the  court  in  going  to  the  very  limit  of  its  power  to  afford 
relief.  It  may  be  that  the  surrogate  can  now  perfect  his  deci'ee  by 
adding  a  clause  directing  distribution  of  the  moneys  in  the 
executor's  hands.  It  may  be  his  duty  now  to  enter  such  a 
decree.  He  had  the  parties  before  him,  the  amount  due  to  each 
legatee  was  easily  ascertained,  and  the  parties  interested  should  not 
suffer  for  the  neglect  of  the  surrogate  to  perform  his  whole  duty. 
It  is  not  our  province  to  express  an  opii\ion  on  the  question,  and 
we  leave  it  with  counsel  to  inquire  whether  there  is  any  value  in  the 
suggestion. 

The  judgment  must  be  reversed  and  a  new  trial  ordered,  costs  to 

abide  event. 

Judgment  reversed  and  new  trial  ordered. 
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Oayuga  Lake  Bailboad  Oohpaky  y.  Kyle. 

OorparoHcn  —  de  facto  wxUd  to  owry  one  exeept  the  State. 

Defendant  was  a  Babecriber  to  papers  upon  whioh  it  was  intended  to  organize 
a  railroad  corporation,  defendant  agreeing  to  take  a  certain  nmnber  of  sharoB 
of  Btock,  upon  which  he  paid  a  percentage.  The  papers  were  doly  filed  in  the 
office  of  the  secretary  of  State.  Sabseqaently  the  company  was  recognized 
as  a  corporation  in  an  act  of  the  legislature.  In  an  action  by  the  railroad 
company  against  defendant  for  the  balance  unpaid  upon  his  subscription 
for  stock,  held,  that  the  fact  that  a  failure  to  comply  literally  with  the  pro- 
visions of  the  statute  relating  to  the  description  of  the  location  of  the  pro- 
posed railroad,  would  not  defeat  a  recovery. 

Corporations  de  facto  are  to  all  except  the  people  in  the  exercise  of  their  sover- 
eign power  valid  corporations. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintifEy 
entered  in  an  action  tried  by  the  court. 

The  action  was  brought  by  the  Oayuaga  Lake  Bailroad  Company 
against  George  A.  Kyle,  to  recover  the  amount  due  upon  a  sub- 
scription for  ten  shares  of  stock  of  the  plaintiff.  The  facts  fully 
appear  in  the  opinion  delivered  at  special  term  given  below^  which 
was  adopted  at  the  general  term. 

W.  E.  ffughitt,  for  appellant. 

James  R.  Cox,  for  respondent. 

BuHBEYy  J.  The  defendant  and  others  were  subscribers  to  the 
papers  upon  which  it  was  intended  to  organize  the  plaintiff  as  a 
corporation ;  the  defendant  subscribing  for  ten  shares  of  $100  each. 
The  execution  of  the  application  was  duly  acknowledged  by  the 
defendant  and  others^  and  the  same  was  filed  in  the  office  of  the 
secretary  of  State  July  1^  1867,  and  the  organization  of  the  plain- 
tiffy  so  far  as  it  could  be  done  by  that  paper,  was  completed.  In 
the  paper  thus  filed,  the  object  of  the  organization  of  the  plaintiff^ 
80  far  as  related  to  the  construction  of  a  railroad^  is  as  follows  : 

''  3.  The  said  railroad  is  to  be  constructed  from  the  N^ew  York 
Oentral  railroad  to  Ithaca.  The  length  of  said  road  to  be  thirty- 
seven  miles.'' 
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The  defendant  paid  on  his  subscription,  so  fQed,  ten  per  cent. 
The  plaintiff,  under  such  organization,  commenced  operations.  Its 
directors  have  held  regular  meetings,  made  contracts  for  and  has 
completed  its  railroad,  and  the  same  is  now  in  full  operation.  The 
calls  for  the  balance  of  the  unpaid  subscriptions  on  defendant's  ten 
shares  of  stock  are  admitted  to  have  been  duly  made. 

On  the  24th  of  April,  1869,  an  act  of  the  legislature  was  passed 
(chapter  314,  Laws  of  1869),  by  which  the  existence  of  the  corpora- 
tion thus  organized  is  fully  recognized,  and  certain  rights  and 
privileges  are  given  to  the  plaintiff.  Within  the  decisions  the 
defendant's  subscription  to  the  stock  having  been  duly  filed  in  the 
office  of  the  secretary  of  State,  on  the  incorporation  of  the  com- 
pany he  became  one  of  the  corporators  and  liable  on  his  subscrip- 
tion to  the  stock  of  the  company.  Brie  <&  N.  T.  B.  R.  Go,  v.  Oweny 
32  Barb.  616,  and  the  cases  there  cited  ;  Buffalo  <&  N,  Y.  (My  B. 
B.  Go.  V.  Dudley,  14  N".  Y.  336. 

The  defendant,  however,  insists  that  the  plaintiff's  right  to 
recover  from  him  is  a  right  arising  under  and  by  virtue  of  a  stat- 
ute, and  that  to  enable  plaintiff  to  recover,  it  must  show  that  the 
statute  has  in  all  things  been  complied  with.  The  general  statute 
relating  to  the  organization  of  railroads  provides,  that  in  the 
articles  of  association  there  shall  be  stated  '*  the  place  from  and  to 
which  the  road  is  to  be  constructed  or  maintained  and  operated, 
the  length  of  such  road  as  near  as  may  be,  and  the  name  of  each 
county  in  this  State  through  or  into  which  it  is  made  or  intended 
to  be  made." 

It  is  clear  from  an  examination  of  the  articles  of  association  filed 
in  this  case,  and  which  are  before  recited,  that  they  fall  far  short 
of  being  a  literal  compliance  with  the  provisions  of  the  statute,  and 
I  think  it  is  clear  that  but  for  the  act  of  the  legislature  in  1869 
above  cited,  the  plaintiff's  organization  as  a  corporation  would  be 
dissolved  on  a  proceeding  instituted  by  the  people  on  a  qt^  warranto. 
This  is  a  right  incident  alone  to  the  people,  and  if  they  do  not 
exercise  it  no  one  else  has  the  right  to  do  so.  The  evidence  shows 
the  plaintiff  exercising  all  the  rights  pertaining  to  a  corporation 
contracting  for  and  constructing  a  railroad  which  is  now  in  success- 
ful operation,  and  in  every  respect  a  corporation  de  facto.  So  far 
as  concerns  all  the  rest  of  the  world  except  the  people,  this  is  all 
that  is  necessary  to  authorize  the  plaintiff  to  act,  contract  and  do 
any  thing  else  a  corporation  may,  of  right,  do.     If  all  the  acts  and 
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contracts  of  a  corporation  thus  operating  may,  at  the  option  of 
third  persons,  be  treated  as  not  done  by  authority  and  void  intermi- 
nable trouble,  and  ruinous  losses  must  necessarily  result,  and  noth- 
ing but  the  sternest  rule  of  law  would  warrant  such  a  rule.  It  has, 
therefore,  always  been  held  that  as  to  all  the  world  except  the  people 
in  the  exercise  of  their  sovereign  power,  corporations  existing  de 
facto  are  valid  corporations,  and  I  can  discover  nothing  in  this  case 
to  take  it  out  of  the  general  rule. 

The  case  of  Williams  v.  Franklin  As^n,  cited  from  26  Ind.  310, 
as  the  same  is  cited  in  Abbott's  Digest  of  Laws  of  Oorporations, 
page  802,  seems  to  hold  that  this  rule  does  not  hold  as  to  a  suit 
brought  on  a  subscription  made  with  a  view  to  the  organization  of 
a  corporation,  but  it  does  not  appear  from  the  brief  note  in  which 
that  case  is  cited,  whether  or  not  that  subscription  was  one  of  the 
papers  filed  on  the  organization  and  upon  which  it  was  based.  If 
the  subscription  was  not  so  filed,  then  the  law  in  Indiana  is  pre- 
cisely as  it  is  in  this  State.  Frie  <&  N.  T.  Oity  R  B.  Co.  v.  Oweny 
32  Barb.  616.  I  can  hardly  think  the  courts  of  Indiana  would 
hold  that  the  rule  would  not  operate  as  against  one  who  was  an 
original  corporator,  and  by  his  own  act  aided  in  bringing  about  the 
very  state  of  things  which  now  exists  in  regard  to  this  railroad  com- 
pany. 

At  any  rate  the  courts  of  this  State  have  not  yet  held  any  such 
doctrine,  but  I  think  have  uniformly  enforced  a  contrary  one. 
The  case  of  Buffalo  d  Albany  R.  R.  Co.  v.  Gary,  26  N.  Y.  76, 
holds  distinctly  that  where  a  corporation  exists  colorably  only, 
so  far  as  the  papers  on  which  it  is  organized,  is  value  as  against  per- 
sons dealing  with  it,  and  that  only  the  State  may  proceed  to  dis- 
solve it  for  such  defective  organization. 

The  judgment  is  for  the  plaintiff. 

Judgment  affirmed. 
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Etak  V.  Lewis. 

JuibMB  eottrt  — pr<teti6e  in  — amendment — when  a  matter  of  right — former 

recovery  —  Damagee, 

In  an  action  before  a  justice  of  the  peace,  plaintiff  A  claimed  damages  for  an 
injury  to  his  wagon,  caosed  by  collision  with  the  defendant  B's  wagon.  B 
plead  a  general  denial,  and  an  adjournment  was  had.  On  the  adjourned  day 
B  asked  leave  to  amend  the  answer,  by  setting  up  that  since  issue  was  joined 
an  action  had  been  tried,  in  wiuch  A  was  defendant  and  B  plaintiff ;  that  A 
had  set  up  his  cause  of  action  as  a  counter-claim,  had  g^ven  evidence  there- 
on, and  a  judgment  had  been  rendered  in  favor  of  B.  HM,  that  B  was  enti- 
tled to  so  amend  as  matter  of  right,  and  the  justice  had  no  discretion  to 
refuse  it. 

Plaintiff  was  allowed,  as  damages,  $10  paid  by  him  for  repairing  his  wagon, 
and  $15  more  as  the  decreased  value  of  the  wagon  after  repair,  from  what  it 
was  before  the  injury.    HM^  not  a  proper  measure  of  damage. 

Appeal  by  defendant  from  a  judgment  of  the  Monroe  county 
court,  afl&rming  a  judgment  in  favor  of  plaintiff,  rendered  by  a  jus- 
tice of  the  peace. 

The  action  was  brought  by  Edward  Byan  against  William  H. 
Lewis,  to  recover  for  damages  to  plaintiff's  wagon,  caused  by  a  col- 
lision with  defendant's  wagon  on  the  highway.  The  facts  suffi- 
ciently appear  in  the  opinion* 

A.  J,  Wilkin^  for  appellant. 

A.  P.  Butts,  for  respondent. 

MuLLiN^  P.  J.  This  action  was  commenced  in  a  justice's  court 
to  recover  of  the  defendant  the  damage  sustained  by  Mm^  by  reason 
of  defendant  running  against  plaintiff's  wagon  and  breaking  it 
with  his  (defendant's)  buggy  while  they  were  passing  each  other  in 
the  highway  in  the  night  of  the  19th  of  June,  1872. 

On  the  return  day  of  the  summons,  the  defendant  denied  the 
complaint,  and  the  cause  was  then  adjourned.'  On  fche  adjourned 
day,  the  parties  appeared  and  defendant  asked  leave  to  amend  his 
answer  by  adding  thereto  as  a  defense,  that  since  issue  was  joined 
in  this  action,  an  aqtion  had  been  tried,  in  which  the  present 
defendant  was  plaintiff,  and  the  plaintiff  was  defendant,  in  which 
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the  present  defendant  complained  against  the  present  plaintiff  for 
injury  done  to  the  buggy  of  the  present  defendant  in  the  same  col- 
lision referred  to  in  the  complaint  of  the  present  plaintifF,  in  which 
action  the  present  plaintiff  set  up,  by  way  of  counter-clain^,  dam- 
ages sustained  by  him  in  such  collision,  and  which  are  the  same 
damages  sought  to  be  recoyered  for  in  this  action  ;  that  the  pres- 
ent plaintiff  gave  evidence  in  support  of  such  counter-'claim,  and 
the  same  was  submitted  to  and  passed  upon  by  the  jury. 

The  plaintiff's  counsel  objected  to  the  amendment  of  the  answer, 
and  the  same  was  refused  by  the  court.  The  parties  then  proceeded 
to  trial,  and  judgment  was  entered  against  the  defendant  for  $25 
damages,  besides  costs. 

Both  the  plaintiff  and  defendant  could  not  recover  damages  for 
injuries  sustained  by  the  collision  of  the  buggies.  The  one  who  was 
free  from  fault  could  alone  recover.  If  both  were  in  fault  neither 
could  recover.  Schnaderbeck  v.  Worth,  8  Abb.  37.  The  damages 
sustained  .by  the  defendant  in  the  first  suit  (the  plaintiff  in  this) 
were  not  a  proper  subject  of  counter-claim  in  the  first  action. 
Askins  v.  Hearns,  3  Abb.  184;  Barhyte  v.  Hughes,  33  Barb.  320. 

The  defense  offered  to  be  put  in,  by  way  of  amendment,  alleges 
that  the  plaintiff  in  this  suit  set  up  his  damages  by  way  of  recoup- 
ment, evidence  was  given  in  support  of  ik,  and  it  was  submitted  to 
and  passed  upon  by  the  jury. 

The  allegation  proved  the  plaintiff  could  not  maintain  an  action 
for  such  damages  (1  Waite's  L.  &  P.  945),  although  if  objected  to 
the  counter-claim  would  have  been  stricken  out  of  the  answer  as  not 
being  a  proper  subject  of  counter-claim.  The  truth  of  the  matters 
set  forth  in  the  amendment  to  the  answer  was  not  denied,  and 
being  true,  it  appeared  that  the  trial  in  tlie  former  action  was  had 
since  the  joinder  of  issue  in  this,  and  the  defendant  had  no  oppor- 
tunity to  amend  his  answer  at  an  earlier  day  than  that  on  which 
the  application  for  leave  to  amend  was  made.  It  was  as  much  a 
legal  right  to  set  up  the  new  matter  by  way  of  amendment  as  it 
would  have  been  at  the  time  of  joining  of  issue.  Had  he  been 
refused  leave  to  set  it  up  then,  there  could  be  no  doubt  but  that  the 
court,  on  appeal,  would  reverse  the  judgment.  The  justice  had  no 
discretion  about  it.  It  was  matter  of  strict  legal  right.  But,  assum- 
ing that  the  allowance  of  an  amendment  rests  in  the  discretion  of  the 
court,  yet  the  refusal  in  this  case  was  a  gross  abuse  of  the  discretion, 
and  the  only  remedy  of  the  party  is  by  appeal.  Plato  v.  KeUy,  16  Abb. 
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188.  A  judicial  officer  who  should  refuse  leave  to  a  party  to  amend 
when  it  is  apparent  that  the  application  is  made  in  good  faith,  and 
is  absolutely  necessary  for  the  protection  of  his  rights,  ought  to  be 
indicted  or  removed  from  office. 

The  plaintiff  proved  that  he  paid  110  for  repairs  to  the  buggy, 
and  that  it  was  not  then  worth  as  much  as  before  the  injury  by  $15. 
This  evidence  was  objected  to,  the  objection  was  overruled,  and 
the  defendant's  counsel  excepted.  The  measure  of  damages  which 
the  plaintiff  was  entitled  to  recover,  if  he  recovered  any  thing,  was 
the  amount  the  buggy  was  lessened  in  value  by  reason  of  the  injury. 
The  plaintiff  could  not  cause  repairs  to  be  made  upon  it,  which  did 
not  make  it  as  good  as  it  was  before  the  injury,  and  then  recover, 
in  addition,  the  amount  the  repairs  fell  short  of  making  it  as  valu- 
able as  before.  There  might  be  a  controversy  as  to  the  manner  in 
which  the  work  was  done,  and  as  to  the  quality  of  the  material 
used.  If  either  was  defective,  the  defendant  would  be  obliged  to 
pay  more  than  the  amount  that  would  compensate  plaintiff  for  the 
injury. 

The  judgment  must  be  reversed. 

Judgmefit  reversed. 


Smith  v.  Van  Ostband. 

Wm  —  eoMtrfietitm  of —  when  "bequest  aver  void, 

A  will  contained  this :  *'  I  give  to  my  wife  $1,060  in  lieu  of  dower  in  my  real 
estate  for  her  support  daring  her  natural  life,  or  so  long  as  she  remains  my 
widow ;  then  her  said  dower  shaU  be  transferred  to  my  three  children  here- 
inafter mentioned."  The  will  directed  $50  to  be  paid  to  her  immediately 
upon  testator's  decease,  and  the  remainder  six  months  thereafter.  SM, 
that  the  widow  took  absolute  title  to  the  $1,650,  and  the  bequest  over  was 
Toid. 

MonoK  by  plaintiffs  for  a  new  trial  upon  a  case  and  exceptions 
ordered  to  be  heard  in  the  first  instance  at  the  general  term,  after  a 
nonsuit  at  the  circuit. 

The  action  was  brought  by  Josiah  S.  Smith  and  others,  children 
of  Garret  I.  Smith,  deceased,  and  legatees,  under  his  last  will  and 
testament,  a,gainst  Jacob  Van  Ostrand,  to  recover  moneys  which 
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were  alleged  to  be  in  possession  of  defendant,  and  which  were 
claimed  to  have  been  bequeathed  to  plaintiffs  by  the  following 
clause  in  the  last  will  and  testament  of  said  Oarret  I.  Smith: 

"  I  give  and  bequeath  unto  my  beloved  wife  Catharine  the  sum 
of  $1,650  in  lieu  of  dower  in  my  real  estate  for  her  support  during 
her  natural  life,  or  as  long  as  she  remains  my  widow;  then  her  said 
dower  shall  be  transferred  to  my  three  children  hereafter  mentioned. 
Fifty  dollars  of  the  above-named  sum  shall  be  paid  her  as  soon  as 
practicable  after  my  decease  and  the  remainder  on  or  about  six 
mouths  after." 

The  plaintiffs  were  given  certain  real  estate  and  the  remainder 
of  testator^s  personal  estate  after  payment  of  funeral  expenses. 
Such  other  facts  as  are  material  fully  appear  in  the  opinion. 

Halbert  £  Eckeraen,  for  appellant. 

8,  R.  Ten  Eyck,  for  respondent. 

MuLLiN,  P.  J.  Garrett  I.  Smith  died  on  or  about  the  Ist  of  Jan- 
uary, 1866,  leaving  a  last  will,  wherein  and  whereby  he  gave  to  his 
widow  $1,650  in  lieu  of  dower  in  his  real  estate,  for  her  support 
during  her  natural  life,  or  as  long  as  she  remained  his  widow,  then 
her  dower  should  be  transferred  to  his  three  children.  Fifty  dollars  of 
the  said  sum  were  to  be  paid  to  her  as  soon  as  practicable  after  his 
decease,  and  the  remainder  in  about  six  months.  He  also  gave 
such  articles  of  furniture  in  his  house  as  she  should  choose,  with 
permission  to  dispose  of  it  by  will,  to  whom  she  ch6se.  He  also 
gave  her  the  use  of  his  dwelling-house  for  six  months  after  his 
decease,  and  necessary  provisions  for  her  support  and  comfort,  to 
be  provided  out  of  his  estate. 

The  widow  received  from  the  estate  of  her  husband  the  $1,650 
bequeathed  to  her,  and  she  invested  the  greater  part  of  it  in  bonds 
of  the  United  States,  which  she  kept  during  her  life.  She  died 
the  1st  of  October,  1869. 

The  defendant  obtained  possession  of  said  bonds  after  the  death 
of  the  widow,  and  had  part  of  the  same  in  his  possession  when  this 
action  was  brought. 

The  plaintiffs  are  the  sons  of  Garrett  I.  Smith,  the  testator,  to 
whom,  by  his  will,  the  dower  of  said  widow  was  to  be  transferred 
on  her  death.  They  bring  this  action  to  recover  the  said  $1,650 
Vol.  V,  N.  Y.  Rep.  —  84 
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as  legatees  thereof,  under  the  will  of  their  father.  The  complaint 
sets  forth  the  facts  above  stated. 

The  defendant,  in  his  answer,  alleges  that  the  plaintiff  had  no 
interest  in  the  aforesaid  sum  of  (1,650,  but  insists  that  by  the  will 
of  said  Garrett  I.  Smith,  said  sum  was  given  to  her  absolutely ;  that 
during  her  life  she  invested  the  sum  of  11,500  in  bonds  of  the 
United  States  —  that  she  used  $500  of  said  $1,500  during  her  life, 
together  with  interest  on  the  whole  of  said  sum ;  that  plaintiffs 
received  $200  of  said  sum  of  $1,650 ;  that  at  the  death  of  the  widow 
there  remained  of  said  sum  $800,  the  greater  part  of  which  was 
owing  for  her  support  and  maintenance.  The  answer  further 
alleged  that  on  the  24th  of  February,  1869,  said  widow  made  a  last 
wiU,  by  which  she  bequeathed  to  her  niece,  Christiana  Van  Ostrand, 
aU  property  left  by  her,  and  appointed  the  defendant  executor  of 
said  will;  that  on  or  about  the  16th  of  April,  1870,  said  will  was  duly 
proved  before  the  surrogate  of  Bergen  county.  New  Jersey,  and  let- 
ters testamentary  duly  issued  to  the  defendant;  that  defendant 
received  as  executor,  $916.17,  assets  belonging  to  the  said  estate  ; 
that  he  applied  all  of  said  sum,  except  $260.82,  to  pay  for  the  sup- 
port of  said  testatrix,  funeral  expenses,  and  the  expense  of  admin- 
istering said  estate,  and  that  the  said  sum  of  $260.82  he  paid  over  to 
the  legatee  named  in  her  will.  The  defendant  denies  that  he  was  the 
custodian  of  said  bonds,  or  that  the  plaintiff  ever  demanded 
the  same  of  him. 

On  the  trial  of  the  action  at  the  Seneca  circuit,  the  plaintiffs 
proved  the  will  of  said  Garrett  I.  Smith.  Thereupon  the  defend- 
ant's counsel  moved  that  the  plaintiffs  be  nonsuited  on  the  ground 
that  the  complaint  did  not  state  a  cause  of  action  for  the  following 
reasons  :  1st.  By  the  will  the  widow  was  vested  with  the  absolute 
title  and  ownership  of  the  money  bequeathed  to  her  by  said  wilL 
2d.  That  if  the  widow  took  but  a  life  estate  in  the  money  bequeathed 
to  her  by  said  will,  yet  as  it  was  personal  property  upon  her  death, 
it  would  go  back  into  the  hands  of  the  executors  named  in  said 
will  to  be  by  them  distributed  as  directed  by  the  will,  and  they  are 
tt.e  only  p  Jties  that  can  maintain  an  action  to  reco  w  said  moneys. 
The  court  granted  the  motion  and  nonsuited  the  plaintiffs;  to 
which  ruling  and  decision  plaintiffs'  counsel  excepted.  The  court 
ordered  the  exceptions  to  be  heard  in  the  first  instance  at  the  gen- 
eral term. 

It  is  well  settled  that  a  gift  for  life  of  things  qui  ipso  Tion  con- 
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sumunter  as  com  or  wine,  if  specific,  is  a  gift  of  the  property,  but  if 
residuary  the  things  must  be  sold,  and  the  interest  of  the  produce 
paid  to  the  legatee  for  life.     Dayton  on  Surrogates,  450. 

It  was  held  in  Oavmhoven  v.  Shuler,  2  Paige,  132,  that  when 
there  is  a  general  bequest  of  a  residue  for  life  with  remainder  over, 
although  it  includes  things  which  are  and  which  are  not  such  as  are 
consumed  in  the  use  as  well  as  other  property,  the  whole  must  be 
sold  and  converted  into  money  by  the  executor,  and  the  proceeds 
must  be  invested  in  permanent  securities  and  the  interest  or  income 
only  paid  to  the  legatee  for  life. 

Indeed,  the  general  rule  is  that  where  there  is  a  bequest  of  the 
whole  of  the  testator's  personal  estate,  or  of  the  residue  thereof  after 
the  payment  of  debts  and  legacies  to  one  person  for  life,  with  the 
remainder  over  to  others  after  the  termination  of  the  life  estate 
therein,  the  whole  must  be  converted  into  money  and  invested  in 
permanent  securities  by  the  executor,  and  the  income  paid  over  to 
the  person  entitled  to  the  life  estate. 

When  the  bequest  to  the  legatee  for  life  is  si)ecific  the  legatee  in 
remainder  is  not  entitled  to  have  the  property  converted  notwith- 
standing, by  reason  of  its  being  a  decreasing  fund,  the  legacies  over 
may  altogether  fail.    Dayton  on  Surrogates,  452. 

The  legacy  to  the  wife  was  a  general  and  not  a  specific  legacy, 
and  being  payable  out  of  the  estate  after  the  debts,  specific  legacies 
and  expenses  of  administration  were  paid,  it  was  a  residuary  legacy 
(Dayton  on  Surrogates,  418),  and  money,  as  is  known  of  all  men, 
is  a  species  of  property  that  is  consumed  in  the  use. 

These  rules  of  law  being  established  we  may  now  enter  upon  the 
construction  of  the  clause  of  the  wiU  which  gave  the  legacy  to  the 
widow  and  the  plaintiff. 

It  is  manifest  by  the  bequest  of  the  $1,650  to  plaintiff  on  the 
death  of  the  widow,  that  it  was  not  the  intention  of  the  testator  to 
vest  the  title  to  the  fund  absolutely  in  the  widow,  and  if  she  got  such 
a  title  it  was  in  defiance  of  his  intention. 

It  is  said  by  Emott,  J.,  in  Rapdlye  v.  Rapalye,  27  Barb.  610,  614  : 
^' When  there  is  a  specific  bequest  for  life  of  chattels,  or  the  use  of 
chattels  which  are  consumed  in  the  use,  the  better  opinion  would 
seem  to  be  that  a  bequest  over  is  void,  and  that  the  person  to  whom 
they  are  given  for  life  takes  an  absolute  interest."  The  legacy  in 
this  case,  not  being  a  specific  one,  is  not  strictly  within  the  prin- 
ciple stated  by  the  learned  judge,  but  it  seems  to  me  it  is  so  nearly 


668  FOURTH  DEPABTMENT. 

Smith  V.  Van  Ostrand. 

being  specific  that  the  wife  should  be  held  to  haye  taken  an  abso- 
lute title  to  it,  and  hence  the  bequest  over  is  void. 

The  will  required  the  executor  to  pay  over  the  money  within  six 
months  to  the  wife  ;  it  was  intended  to  be  used  for  her  support ; 
the  income  of  the  legacy  would  have  been  so  trifling  as  to  be  of  no 
value  to  her.  Nothing  but  the  use  of  the  fund  could  be  of  any 
appreciable  value  to  her.  The  will  would  admit  of  the  construc- 
tion that  the  widow  should  take  the  fund  and  use  so  much  of  it  as 
was  necessary  for  her  support  during  life,  and  the  plaintiff  be 
entitled  to  what  should  then  remain  of  it.  This,  I  think,  would 
give  effect  fully  to  the  intention  of  the  testator,  and  to  all  the 
clauses  of  the  will,  but  I  do  not  find  any  case  authorizing  such  a 
construction. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Hembnway  V.  Wilson. 

FEtrtnersh^ — Isaw  by  firm  —  decUh  of  partner — death  of  aU  partners — eonHn- 
nance  of  bueinese  under  old  firm  name — toTien  personal  representoHves  not 
Uable. 

The  finn  of  T.,  L  &  Co.,  composed  of  T.  &  L,  leased  a  store.  Afterward  T. 
died,  and  about  a  year  after  him  I.  died.  Held,  that  upon  the  death  of  T.» 
the  interest  in  the  lease  vested  in  the  surviving  partner,  and  the  continued 
occupancy  by  I.  of  the  store  under  the  old  firm  tiame,  imposed  no  liability 
upon  the  personal  representatives  of  T.,  and  that  upon  the  death  of  I.  the 
firm  ceased  to  exist,  and  the  continued  occupancy  of  the  premises  under  the 
firm  name  could  only  create  a  presumption  that  a  new  firm  had  been  formed 
under  the  old  name,  and  would  not  be  enough  to  charge  the  representatives 
of  T.  and  I.  with  any  joint  liability  for  the  rent. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendant^  npon 
the  report  of  a  referee.  The  action  was  brought  by  Augustus 
Hemen way  against  William  S.  Wilson  and  another,  executor,  etc.,  of 
Frederick  Tracy,  deceased,  and  Sarah  J.  Irwin,  executrix  of  James 
Irwin,  deceased,  to  recover  for  the  use  and  occupation  of  a  store. 

F.  B.  Candler,  for  appellant. 

Charles  Tracy,  for  respondents. 

Davis,  P.  J. 

The  head-note  contains  a  full  statement  of  all  that  is  of  import- 
ance in  the  opinion. 

JudgnmU  affirmed. 
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FOSTBB  V.    PbOPLB. 

Oriminal  emdenee,    ^Burglary — evidence  of  theft  of  articles  not  named  in  indict- 
ment.    Objection  —  to  evidence  on  vntenable  ground. 

At  the  trial  of  an  indictment  for  borglarj  in  the  third  degree,  in  entering  and 
taking  from  a  store  certain  articles,  the  fact  that  certain  cigars  which  were 
not  mentioned  in  the  indictment,  had  disappeared  with  the  articles  set  forth, 
was  allowed  to  be  proved.  Held,  that  the  evidence  was  adzmssible  as  a  ar- 
cumstance  showing  the  nature  and  extent  of  the  burglary. 

A  box  of,  burglars' tools  were  introduced  by  the  prosecution.  The  prisoner 
objected  on  the  ground  that  the  prisoner  was  in  no  way  proven  to  be  con- 
nected with  them,  which  was  not  a  fact.  Heldt  that  a  motion  to  strike  out 
the  testimony  of  a  witness  describing  these  tools,  made  after  the  prosecu- 
tion had  rested,  was  properly  denied. 

Ebbob  to  the  conrt  of  general  sessions  of  the  city  and  county  of 
New  York,  to  review  the  conviction  of  Thomas  Foster,  for  bur- 
glary in  the  third  degree. 

Wm.  F.  HowBf  f 01'  plaintiff  in  error. 

Benjamin  H,  FJielps,  for  the  people. 

Dakibls,  J. 

The  head-note  states  the  only  points  passed  upon  in  the  opinion. 

Judgment  affirmed. 


Dabling  v.  Bbbwsteb. 

Pleading — omieHon  to  annoer  admUe  allegations  of  complaint.     Accounting. 

A  complaint  stated  that  plaintifif  owned  a  share  in  a  vessel,  and  the  defendants 
the  remaining  shares ;  that  plaintiff  made  repairs  to  the  vessel,  and  furnished 
materials  therefor  to  the  value  of  $2,101.60;  that  defendants  promised  to 
pay  their  share  of  the  amount ;  that  they  had  paid  $500,  and  that  there 
remained  due  $1,551.64,  and  the  complaint  asked  for  an  accounting.  Defend- 
ants demurred ;  the  demurrer  was  overruled  and  defendants  did  not  answer ; 
and  an  accounting  was  ordered  before  a  referee.  HM,  that  defendants,  by 
omitting  to  answer,  admitted  the  allegations  of  the  complaint,  one  of  which 
was  that  there  was  due  plaintiff  for  repairs,  etc.,  $1 ,551.64^  and  the  admission 
of  that  item  by  the  referee,  as  proved,  was  proper. 

Appeal  by  defendants  from  a  judgment  ordered  at  special  term 
upon  the  report  of  a  referee,  and  from  an  order  overruling  except 
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tions  to  such  report ;  also^  from  an  order  denying  motion  to  strike 
out  portions  of  the  judgment  roll. 

Richard  H.  Huntley y  for  appellants. 

Scudder  d  Carter ,  for  respondents. 

Davis,  P.  J. 

The  only  point  of  general  interest  passed  upon  in  the  opinion  is 

sufficiently  stated  in  the  head-note. 

Orders  affirmed. 


Williams  t.  Irving. 

Judffment — discharging  upon  oonflicHng  afflcUmts.     Practice.^ 

Defendant  claimed  that  a  judgment  against  him  for  $14,000  had  been  compro- 
mised and  settled,  and  plaintiff  denied  the  same.  The  preponderance  of  evi- 
dence, considering  the  affidavits  only,  was  with  defendant.  Held,  that  it  was 
not  provident  to  discharge  so  large  a  judgment  upon  merely  weighing  con- 
flicting affidavits. 

Appeal  from  an  order  setting  aside  supplementary  proceedings 
and  ordering  a  judgment  to  be  discharged.  The  judgment  was  recov- 
ered on  the  19th  of  July^  1862,  by  Joseph  Williams  against  James 
Irving,  and  was  for  $14,449.11,  and  with  interest  amounted,  at  the 
time  of  the  order,  to  over  $25,000. 

Thomae  StevensoUy  for  appellant. 

Oarvin,  Fellows  <&  Brooke,  for  respondent. 

Davis,  P.  J. 

The  head-note  contains  a  statement  of  all  that  is  material  in  the 

opinion. 

Order  modified. 
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Tykg  v.  Pibldb. 

Emdence — expert — apiimne — preponderance  eufflcieni  to  reveree  jtidgmmU — 

Contract — eonetruction  of. 

In  an  action  where  defendant  set  up  a  coonter-daim  for  Bervioes  and  materialB 
in  repairing  a  locomotive,  an  expert  called  bj  plaintiff,  who  had  seen  the 
locomotive  after  it  was  repaired,  was  asked :  "  Gould  the  engine,  by  any  poe- 
Bibilitj,  have  been  so  damaged  by  wear  and  tear,  or  bj  accident,  that,  with 
the  parts  and  materials  as  testified  to  hj  Mr.  Fields  (one  of  defendants), 
120,000  would  have  been  a  reasonable  charge  for  rebuilding  her/'  Held,  a 
proper  question.  It  did  not  call  for  the  opinion  of  the  witness  on  a  hvpo- 
thetical  case,  but  required  him  to  simply  state  whether  in  any  event  or  con- 
tingency work  of  the  value  named  could  have  been  performed. 

Where  the  evidence  was  such  as  to  show  that  the  finding  of  the  referee  on  the 
question  of  damages  was  not  in  accordance  with  the  truth.  HM,  that  the 
judgment  should  be  reversed.  Mnch  v.  Parker,  49  N.  T.  1 ;  Tounuend 
Manf.  Go.  v.  Foster,  51  Barb.  846 ;   Thompeon  v.  Menck,  22  How.  481. 

Defendants  agreed  to  repair  a  locomotive  engine  for  defendant,  defendant 
agreeing  to  pay  60  per  cent  of  the  bills  as  the  work  progressed,  and  the  bal- 
ance at  the  completion  of  the  work.  Plaintiff  not  paying  the  first  named  50 
per  cent,  defendants  stopped  the  work,  and  before  it  was  renewed  the  loco- 
motive was  destroyed  by  fire.  SM,  that  defendant  was  entitled  to  recover 
only  the  50  per  cent  first  named  upon  the  work  already  done.  McOonihe  v. 
N.  T.  4b  Erie  B.  B.  Co.,  20  N.  Y.  497,  498. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendants, 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Thomas  M.  Tyng  against  Peter  Fields 
and  another^  to  recover  moneys  of  plaintiffs  paid  and  received  by 
defendants^  and  also  for  a  breach  of  contract  to  repair  two  locomo- 
tives owned  by  plaintiff.  Defendants  denied  the  averments  of  the 
complaint,  and  set  up  a  counter-claim  for  work  and  materials  fur- 
nished in  repairing  engines,  of  $8,000. 

Marsh  <&  Wallis,  and  Win.  F.  Shepherd,  for  appellant. 

A.  P.  Whitehead,  for  respondents. 

Lawrbistoe,  J. 

The  following  extracts  from  the  opinion  are  believed  to  be  all 
that  is  of  general  importance  therein  : 

"  Among  others,  one  Davis  was  examined  on  behalf  of  the  plain- 
tiff. It  appeared  that  he  was,  at  the  time  of  his  examination,  the 
superintendent  of  the  Lancaster  locomotive  works,  and  had  been 
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in  bnsinesg  as  a  machinist  for  about  thirty  years^  and  waef  familiar 
with  the  cost  of  building,  rebuilding  and  repairing  locomotive 
engines,  and  also  with  the  value  of  the  materials  and  labor  neces- 
sary for  that  purpose  in  the  years  1864  and  1865,  being  the  period 
during  which  the  engines  referred  to  in  the  pleadings  in  this  case, 
were  in  the  hands  of  the  defendants.  His  testimony  sufficiently 
shows  that  Davis  was  an  expert,  quite  competent  to  testify  as  to  the 
value  of  the  work  and  labor  performed  and  materials  furnished  by 
the  defendants  for  the  plaintiff,  and  therefore  it  seems  to  me,  that 
the  following  question  which  was  asked  by  plaintiff's  counsel  was  a 
proper  one.  *'Q.  Could  the  engine  'Gazelle,' by  any  possibility, 
have  been  so  damaged  by  wear  and  tear,  or  by  accident,  that  with 
the  parts  and  materials  as  testified  to  by  Mr.  Fields,  $20,000  would 
have  been  a  reasonable  charge  for  rebuilding  her  ?  "  This  question 
was  objected  to  by  the  defendant's  counsel,  and  the  objection  being 
sustained  by  the  referee,  the  plaintiff's  counsel  excepted.  I  think 
this  ruling  was  erroneous.  Fields,  who  was  ref  elred  to  in  the  ques- 
tion, was  one  of  the  defendants,  and  he  had  in  his  testimony  stated 
that  certain  portions  of  the  engine  '^  Gazelle  "  had  been  used  in 
rebuilding  or  repairing  the  engine.  It  seems  tome  that  it  was 
competent  to  ask  the  witness,  who  was  an  expert,  and  had  seen  the 
'^  Gazelle  "  whether  it  was  possible  that  such  an  engine  could  have 
required  repairs  that  amounted  in  value  to  $20,000.  It  was  a  direct 
question,  calculated  to  point  out  distinctly  to  .the  witness  the  sub- 
ject to  which  his  mind  was  to  be  directed,  and  I  think  a  legitimate 
way  of  ascertaining  from,  the  witness  what  was  the  value  of  the 
defendant's  work  and  services.  The  question  did  not  call  for  the 
mere  opinion  of  the  witness  upon  a  hypothetical  case,  nor  did  it 
require  him  to  speculate  upon  the  value  of  the  repairs  put  upon 
the  engine.  He  had  seen  the  ''  Gazelle  "  after  she  was  repaired,  had 
heard  the  testimony  of  Fields,  and  the  question  required  him  sim- 
ply to  state  whether,  in  any  event  or  contingency,  work  of  the  value 
claimed  by  the  defendants  could  have  been  performed  upon  that 
engine."  ^ 

'^  Again,  the  referee  has  found  that  the  agreement  between  the 
plaintiff  and  defendants  was,  that  the  work  should  be  done  by  the 
day's  work  ;  that  the  prices  were  to  be  the  ordinary  shop  prices, 
and  that  the  bills  were  to  be  rendered  monthly ;  that  fifty  per  cent 
was  then  to  be  paid,  and  the  balance  on  the  completion  of  the 
engine.  He  also  finds  that  the  defendants  performed  work,  and 
furnished  materials  toward  repairing  the  engine  *^  Quincy,"  amount- 
ing according  to  bills  rendered  by  the  defendants,  and  proved  to  be 
Vol.  V,  N.  Y.  Rep.— 85 
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correct^  to  abont  Aprils  1865,  in  the  aggregate  to  $2,714.40,  upoa 
which  the  plaintiff  had,  np  to  that  time,  made  payments  by  cash 
and  materials,  to  $693.76,  leaving  a  balance  owing  and  unpaid  to 
the  defendants,  of  $2,020.64,  which,  with  interest  to  the  date  of  his 
report,  the  referee  finds  amounted  to  $2,737.55." 

'^  It  is  there  found  that  the  defendants  suspended  work  upon  the 
same  engine  because  the  plaintiff  made  default  in  the  payment  of 
the  fifty  per  cent  of  the  bills  referred  to,  after  which  a  fire  acci- 
dentally occurred  to  the  premises  of  the  defendants,  by  which  the 
same  engine  "  Quincy  "  was  burned  and  destroyed." 

The  referee  then  proceeds  to  allow  to  the  defendants  the  full 
amount  found  by  him  to  be  due  upon  the  "  Quincy,"  at  the  time 
the  fire  occurred,  forgetting  apparently  that  only  fifty  per  cent  of 
the  amount  was  due  at  that  time  by  the  agreement  between  the 
parties,  and  that  the  remaining  fifty  per  cent  was  not  to  become 
due  until  the  final  completion  of  the  engine,  an  event  which  never 
occurred.  The  fire  was  accidental  and  does  not  appear  to  have 
been  in  any  way  connected  with  or  produced  by  the  plaintiffs 
alleged  breach  of  contract,  and  he  cannot  be  compelled  to  do,  in 
consequence  of  the  fire,  otherwise  than  his  contract  obliged  him  to 
do.     McConihs  v,  N.  Y.  it  Erie  R.  R.  Co.,  20  N.  Y.497,  498." 

Judgment  reversed  and  new  tried  ordered. 


Lesheb  v.  Boessnbb. 

Attorney — lien  of  upon  judgment  —  Notice. 

m 

Where  a  judgment  was  wholly  for  costs.  TUld,  tliat  the  attorney  for  the  judg- 
ment creditor  had  a  lien  npon  the  judgment  to  the  whole  amount  (McGregor 
V.  Oomstockt  28  Ijf.  Y.  237),  and  the  record  of  the  judgment  was  notice  to  all 
parties  to  the  action  that  the  attorney  had  such  a  lien. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

The  action  was  brought  by  Stephen  R.  Lesher  and  others  against 
Egidius  Boessner  to  recover  a  balance  of  account  for  goods  sold 
and  delivered. 

Francis  G.  Devlin,  for  appellant. 

0.  J,  G,  Hall,  for  respondents. 
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Lawsbkob,  J. 

The  only  point  not  of  fact  passed  upon  is  stated  fully  in  the  head- 
note. 

Judgment  affirmed. 


Babtlett  v.  McNeil. 

Supplementary  proeeedinga. 

Supplementary  proceedings  (Code,  g  203)  are  not  authorized  in  a  judgment  not 

in  peraanam. 

Appeal  by  plaintiff,  Charles  W.  Bartlett,  from  an  order  at  the 
special  term,  allowing  an  amendment  to  the  judgment-roll ;  also 
from  an  order  denying  a  motion  that  the  court  fix  a  time  for 
defendant,  Alexander  McNeil,  to  appear  and  be  examined  in  sup- 
plementary proceedings. 

John  H.  Bergen,  for  appellant. 

Beebe,  Wilcox  £  Hobbs,  for  respondent. 

Davis,  P.  J. 

The  only  point  of  interest  passed  upon  is  foUy  set  forth  in  the 

head-note. 

Orders  affirmed. 


GiLMAK  V.    QlLMAN. 

m 

BwrrogaU^B  eowrt — practice  in  —  Executors  —  CounMt  fee  —  ComprcmiM, 
Appeal — when  foGts  retiewed.    Parties  to  appeal. 

The  widow  of  testator,  who  resided  in  Maine,  and  had  obtained  a  decree  in  the 
courts  of  that  State,  that  $85,000  should  be  paid  to  her  in  lieu  of  the  pro- 
visions of  the  will  in  her  favor,  was  paid  in  part  out  of  the  assets  of  the 
estate.  Among  those  assets  was  a  note  given  the  deceased  by  G.,  who  was 
one  of  the  executors.  Upon  this  note  a  judgment  was  obtained  by  the 
widow  against  G.,  in  the  courts  of  Maine.  A  suit  was  commenced  against 
the  executors  by  the  widow  in  this  State,  to  enforce  the  collection  of  the 
amount  due  under  the  Maine  decree,  and  an  action  by  the  heirs  and  legatees 
of  deceased  to  restrain  the  prosecution  of  the  former  suit.    A  settlement 
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waa  negotiated  by  the  executors  without  the  knowledge  or  consent  of  the 
executrix,  bj  which  the  widow  was  to  receive,  in  addition  to  $20,000  already 
paid  her,  (40,000,  and  her  costs  and  counsel  fees.  The  amount  of  counsel 
fees  was  not  specified.  The  widow  assigned  to  the  executors  the  judgment 
against  G.  Upon  the  petition  of  the  executors  the  sum  of  $50,000  to  be 
paid  to  the  widow,  and  as  counsel  fee  to  the  counsel  for  the  several  parties 
was  ordered  by  the  surrogate  to  be  paid  out  of  funds  on  deposit  belonging  to 
the  estate.  Upon  an  appeal  by  the  executrix  from  the  order,  held,  that  the 
order  of  the  surrogate  was  erroneous,  as  the  settlement  did  not  provide  for 
a  specific  sum  for  counsel  fees,  and  the  widow  was  not  entitled  to  receive  the 
sum  agreed  to  be  paid  in  cash,  but  should  have  allowed  the  amount  of  the 
note  of  0.,  as  part  payment,  and  so  much  cash  to  be  taken  by  her  upon 
the  compromise. 

In  cases  of  this  character,  the  whole  case  is  to  be  examined  by  the  appellate 
court,  as  well  upon  the  facts  as  upon  the  law,  so  far  as  those  questions  are 
presented  by  the  appeal.  BMnton  v.  Baynor,  d8  N.  T.  494 ;  Sehenck  v. 
Dart,  22  id.  420 ;  Olapp  v.  FuUerton,  84  id.  195, 196;  OanjaUe  v.  ^^nru,  23 
id.  do.  So  far  as  the  counsel  fees  of  the  executors  were  concerned,  there 
was  no  authority  for  allowing  them.     WiOeox  v.  Smith,  26  Barb.  830. 

The  counsel  who,  under  the  order  of  the  surrogate,  was  authorized  to  receive 
the  money  directed  to  be  paid,  hM,  to  be  a  proper  party  to  the  appeal. 

Appeal  from  an  order  of  the  surrogate  of  the  county  of  New 
York,  directing  that  the  Union  Trust  Company,  out  of  the  money 
or  assets  of  the  estate  on  deposit  with  it,  return  to  Charles  B.  Gil- 
man,  (George  F.  Gilman  and  Isaac  Seddington,  three  of  the  four 
executors  of  the  estate  of  Nathaniel  Gilman,  deceased,  or  to  their 
counsel,  Charles  E.  Whitehead  and  Henry  E.  Knox,  the  sum  of 
$50,000  and  interest  thereon  from  March  22,  1872,  to  be  paid  over 
by  them  in  settlement  of  the  widow's  claim  and  the  fees  of  her 
counsel.  The  appeal  is  taken  by  Anna  S.  Gilman,  an  executrix  of 
the  will  of  the  said  Nathaniel  Gilman,  deceased. 

W.  W.  Oage  and  E,  C,  Benedict y  for  appellant. 

John  E.  Ward,  for  Charles  E.  Gilman,  respondent. 

Cfhas  G.  Jones,  Jr.,  for  Joanna  B.  Gilman,  respondent 

Ohas  E.  Whitehead,  in  person. 

^      Lawebkob,  J. 

The  head-note  states  fully  the  only  points  passed  upon  in  the 

opinion. 

Order  reversed. 
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OOKKOLLY  y.   HAHIU. 

Qiyn^ae^  —  WMifnusiwti  of —  ma^  hy  letter$ — Ddiv&ry. 

Plaintiff,  who  resided  in  Ireland,  wrote  to  his  agent  in  New  York  this :  "  I  offer 
to  ship  for  account  of  Mr.  Hamill  (defendant)  600  tons  of  good  scraps  at  £5 
10s.  *  *  *  to  New  York,  the  iron  to  be  shipped  in  the  first  suitable  yessel." 
To  this  defendant  replied  by  letter,  informing  plaintiff  that  his  agent  *'  has 
this  day  offered  to  me  the  iron  described  in  your  letter  to  him.  I  have 
offered  to  take  the  iron  at  $56  per  ton  delivered  in  this  city."  Plaintiff  replied 
by  letter :  "  I  am  favored  with  your  letter  accepting  my  offer  to  ship  you  500 
tons  scrap  iron  as  described  in  my  letter  of  21st  July  (the  one  to  the  agent)* 
at  $56  per  ton,  which  I  hereby  confirm."  Defendant  made  no  answer  to  this 
letter.  Plaintiff  shipped  the  iron,  and  forwarded  the  bill  of  lading  to  the 
defendant,  who  acknowledged  the  receipt  of  the  same.  Held,  that  the  con- 
tract was  one  to  ship  on  account  of  defendant  and  not  to  deliver  in  New 
York,  and  the  iron  was  at  the  risk  of  the  defendant,  and  the  title  in  him  after 
the  same  was  properly  shipped. 

Appeal  by  defendant  from  a  judgment  in  fayor  of  plaintiff^ 
entered  upon  a  verdict  directed  by  the  court. 

The  action  was  brought  by  Charles  Connolly  against  Henry  F. 
Hamill,  to  recover  for  the  deficiency  on  a  resale  of  iron  sold  by 
plaintiff  to  defendant. 

«  

John  F.  Malcolm  and  John  B.  Burrilly  for  appellant. 
Scudder  £  Carter,  for  respondent 
Westbrook,  J. 

The  only  material  points  passed  upon  in  the  opinion  are  stated' 

sufficiently  in  the  head-note. 

Jvdgmeni  affirmed. 


OODFBET  y.    MOSEB. 

Interest — when  not  aUowMe, 

In  an  action  by  an  attorney  for  services  where  the  account  had  never  been 
settled  or  balanced,  Tield,  that  interest  was  not  allowable.  Beed  v.  Bens, 
Glass  Co.,  8  Cow.  893;  Van  Bvren  v.  Van  Gaasbeck,  4  id.  496;  N.  F.  d 
E.  B,  B.  Co.,  20  N.  Y.  468. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 
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The  action  was  brought  by  John  A.  Godfrey  againfit  William 
Moser  to  recover  for  seryices  as  attorney. 

Hen/ry  A.  GHMersleve,  for  appellant. 

B.  W.  Huntingtony  for  respondent. 

Danibls,  J. 

The  only  point  of  general  importance  passed  upon  in  the  opinion 
is  sufficiently  stated  in  the  head-note. 

Judgment  reversed  and  new  trial  ordered. 


Gaedkbb  v.  People. 


Ebbob  to  the  New  York  Oyer  and  Terminer  to  review  the  con- 
viction of  Hugh  Gardner  and  Oliver  Gharlick. 

A.  Oakey  Hall,  Wm.  FuUerton  Kud  John  A,  Davenport,  for  plain- 
tiffs in  error. 

B.  K.  Phelps,  for  the  people. 

[The  following  is  the  opinion  delivered.] 

Daniels^  J.  The  plaintiffs  in  error  were  convicted  of  a  misde- 
meanor committed  by  them  as  public  officers  by  unlawfully  and 
willfully  removing  an  inspector  of  elections  in  the  city  of  New 
York. 

It  was  conceded  upon  the  argument  that  the  case  was  disposed 
of  at  the  trial  in  conformity  to  the  principles  maintained  by  People 
V.  Brooks,  1  Den.  457;  People  v.  Bogart,  3  Park.  143,  and 
that  if  those  decisions  are  not  to  be  overruled,  the  judgment  should 
be  affirmed.  No  reasons  were  urged  upon  the  consideration  of  this 
court  for  disregarding  or  overruling  those  authorities.  It  should, 
therefore,  control  its  action  by  the  principles  they  maintain.  And 
for  that  reason  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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Sbateb  y.  MooBB. 

Appeal  by  defendant  from  an  order  at  special  term  denying  a 
motion  to  vacate  an  order  of  arrest. 

The  action  was  brought  by  Alexander  H.  Seaver  and  another 
against  George  Moore,  for  goods  sold  defendant  by  plaintiff.  The 
order  of  arrest  was  granted  on  an  affidavit  charrins:  fraud  by  defend- 
ant  in  the  tran8actx\,n. 

George  0.  Bmerson,  for  appellant. 

diaries  J.  Ghiiteau,  for  respondent. 

Davis,  P.  J. 

The  order  was  affirmed  on  the  ground  that  the  decision  of  the 

court  below  was  proper  on  the  affidavits.    No  point  of  importance 

was  passed  upon. 

Order  afflnned. 


OsBOBK  y.  Keeoh. 


Judgment — an  eonjUcting  emdence  siutained  —  Contract — dawn  on  not  barred  by 

elaimanfs  denial  —  Coneideratian, 

Where  the  evidence  before  the  referee  as  to  the  value  of  services  was  conflict- 
ing, held,  that  the  finding  would  be  sustained  where,  after  considering  the 
whole  evidence,  the  court  could  not  say  it  was  erroneous.  Brttyn  v.  Com- 
stock,  56  Barb.  9 ;  Fbote  v.  Boberts,  7  Robt.  17. 

Where  plaintiff  had  performed  services  for  defendant  at  his  request,  and  held 
a  legal  demand  against  defendant  for  their  reasonable  value,  held,  that  a 
subsequent  statement  by  plaintiff  that  he  made  no  claim  in  respect  thereto, 
founded  on  no  consideration,  was  no  defense  to  an  action  for  such  services. 
Cole  V.  Saekett,  1  Hill,  517 ;  Bunge  v.  Koop,  48  N.  Y.  225,  and  cases  cited. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Charles  H.  Osbom  against  Thomas 
Keech  to  recover  for  services. 

David  McAdamy  for  appellant. 

N,  B,  Sanborn  and  Oscar  Smedberg,  for  respondent. 

La"wrenoe,  J. 

The  head-note  states  f uUy  the  only  questions  passed  upon  in  the 
opinion.  Judgment  affirmed. 
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Lathbop  t.  Bbauhall. 

Evidenes-^deelarationa  —  memorandum — Reference  —  reserwxUonof  deeiHon 

by  rtferee. 

In  an  action  against  Beveral  defendants  jointly  a  declaration  made  bj  one  of 
them  in  the  presence  of  the  others  and  assented  to  by  them,  ?ield  admissible 
against  all. 

In  an  action  against  several  defendants  jointly,  held,  that  on  the  admission  of 
evidence  competent  against  any  one  of  them  the  referee  was  not  bound  to 
declare  its  effect. 

A  memorandum  of  the  terms  of  a  contract  made  by  one  of  the  parties  and 
read  over  to  all  of  them  at  a  meeting  but  not  signed,  ?ield  admissible  as  part 
of  the  re3  gesUs. 

The  practice  by  referees  of  reserving  decisions  upon  the  admissibility  of  evi- 
dence considered  and  condemned. 

Appeal  by  defendants  from  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Jedediah  H.  Lathrop  and  others 
against  Moses  H.  Bramhall  and  others  to  recover  the  balance  due 
from  defendants  to  plaintiffs  upon  a  sale  of  stock. 

J.  L.  Oadwalladerf  for  appellants. 

0.  F.  Southmayd,  for  respondents. 

Beady,  J. 

The  principal  question  was  one  of  fact  whether  the  sale  of  the 
stock  was  made  to  the  defendants  jointly  or  to  defendant  Bramhall 
alone.  The  following  is  the  only  portion  of  the  opinion  of  general 
importance  : 

^^  The  complaint  made  against  the  reservation  of  his  decision  on 
objections  taken  by  the  referee  loses  much  of  its  importance  from 
the  fact  that  before  the  defendants  began  the  exposition  of  their 
defense,  the  objections  were  passed  upon  and  exceptions  allowed. 
The  effect  of  that  procedure  was  to  secure  all  the  advantages  of  the 
exception  to  the  same  extent  as  if  taken  when  the  objection  was 
interposed,  provided  the  ruling  was  incorrect.  Sharps  v.  Freeman, 
45  N.  Y.  802.  The  practice  is  not  to  be  commended,  but 
where  as  in  this  c^e  it  was  done  in  almost  all  inst^ces  by  seeming 
consent,  the  parties  take  the  consequences  if  disastrous  unless,  as 
suggested  in  Sharps  v.  Freeman,  supra,  the  case  is  so  prepared  as 
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to  secare  the  benefit  of  the  exception  or  objection  taken.  This 
mode  of  receiving  and  disposing  of  objections  has  been  a  subject  of 
consideration  in  several  cases  exclusive  of  the  case  of  Sharpe  v. 
Freeman,  supra,  namely^  Peck  v.  YorhSy  47  Barb.  131 ;  Clussman 
V.  Merkely  3  Bosw.  402 ;  Brooks  v.  Christopher,  6  Duer,  216 ; 
McKnight  v.  Dunlap,  6  N.  Y.  637 ;  Waggoner  v.  Finch,  1  N.  Y. 
Sup.  145^  but  none  of  them  has  in  any  way  dealt  with  the  question 
which  is  presented  in  this  case.  It  is  as  suggested^  one  not  of 
the  admissibility  of  evidence,  but  of  its  effect  which  the  ref- 
eree is  not  bound  to  declare.  If  evidence  offered  is  admissible 
for  any  purpose,  or  against  any  one  of  several  defendants,  its 
legal  opeitition  must  be  supposed  to  be  within  the  intelligence  and 
appreciation  of  the  counsel  trying  the  cause.  It  cannot  be  assumed 
that  any  other  than  its  proper  application  shall  be  made  of  it,  and 
that,  whatever  it  is,  should  follow  its  introduction  and  reception. 
The  evidence  objected  to  had  some  pertinence  to  some  of  the  issues 
and  was  therefore  admissible.  Indeed,  the  very  form  and  substance 
of  the  objections  made,  show  this,  and  the  case  does  not  therefore 
call  for  any  particular  criticism  upon  the  practice  of  reserving  a 
decision  upon  an  objection  to  the  admissibility  of  evidence.  It 
may  be  regarded  as  settled,  that  such  a  procedure  finds  no  favor  at 
the  hands  of  appellate  tribunals,  and  should  be  avoided.  The 
party  objecting  has  a  right  to  a  decision  at  once  upon  such  objec- 
tions. It  may,  and  indeed  often  must,  be  necessary  to  enable  him 
to  shape  the  character  of  his  cross-examination  or  of  the  proofs 
which  he  should  employ  in  establishing  his  own  case,  or  in  rebut- 
ting that  of  his  adversary. 

It  is  not  necessary,  however,  for  the  reasons  assigned,  to  pursue 
this  inquiry  further." 

Judgment  reversed  as  to  one,  and  affirmed  as  to  the  other  defend^ 
ants. 


Hallgakten  v.  Eckebt. 

Trial  — pracUce  at  —  submisdon  to  jury  —  Exceptimi — uh<U  sufficient. 

In  an  action  upon  a  promisBory  note,  the  defense  was  that  it  was  made  for  the 
accommodation  of  the  payee  npon  a  certain  agreement,  and  was  contrary  to 
that  agreement  sold  to  plaintiff  at  a  usurious  rate.  At  the  trial  a  witness 
testified  that  he  thought  the  rate  was  24  per  cent  per  annum,  and  that 
when  plaintiff  was  present  he  was  told  the  rate,  and  that  he  thought  it 
was  24  per  cent.    The  plaintiff  asked  the  court  to  direct  a  verdict  for  plain- 
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tiff,  which  wft8  done,  and  defendant  excepted.  SM,  that  the  direction  was 
error,  and  defendant's  exception  waa  Bufflcient  to  raise  the  question  and  pre- 
serve defendant's  rights.  GaUin  ▼.  OurUer^  11 N.  Y.  868 ;  Stone  v.  Flawr^ 
47  id.  566. 

Appeal  by  defendants  from  a  judgment  in  favor  of  plaintiffs, 
entered  upon  a  verdict  directed  by  the  court. 

The  action  was  brought  by  Lazarus  Hallgarten  and  others^ 
against  William  Eckert  and  others,  upon  a  promissory  note.  The 
case  upon  a  previous  appeal  from  an  order,  is  reported,  3  N.  Y. 
Sup.  102. 

Jacob  A.  Ghro88  and  Abel  Grooh,  for  appellants. 

John  K.  Porter  and  Lewis  Satmders,  for  respondents. 

Davis,  P.  J. 

The  head-note  states  the  only  points  passed  upon  in  the  opinion. 

Babbett,  J.,  dissented. 

Jtidgment  reversed  and  new  trial  ordered. 


McGuiRB  V.  People. 

Bmdenee  —frvDolous  dbjecHon  —  Oron-examination — in  diseretwn  of  oowrt. 

On  the  trial  of  an  indictment  for  rape,  a  witness  was  asked  what  the  prisoner 
said  in  the  police  court  when  the  charge  was  made  by  complainant.  The 
witness  answered  that  prisoner  made  no  reply,  bat  C,  who  was  jointly 
indicted  with  him,  did  in  his  presence,  and  the  witness,  in  response  to  a  ques- 
tion to  which  no  objection  was  interposed,  told  what  C.  said.  Prisoner's 
counsel  then  objected  to  the  conversation,  but  did  not  state  upon  what 
grounds,  nor  did  he  ask  to  have  the  answer  stricken  out.  HM,  (1)  that  the 
question  was  competent  (Kdly  v.  People,  55  N.  Y.  565),  and,  being  put  and 
answered  without  objection,  an  appeal  on  the  ground  of  its  admission  was 
frivolous. 

A  cross-examination  in  immaterial  matters  Ihdd  to  be  entirely  within  the  dis- 
cretion of  the  trial  court. 

Ebbob  to  the  New  York  general  sessions  to  review  the  convic- 
tion of  Charles  McGuire  for  rape. 

Wm,  F.  Howe,  for  plaintiff  in  error. 

B.  K.  PMps,  for  the  people. 

Babbett,  J. 

The  head-note  states  all  the  points  passed  upon  in  the  opinion. 

Judgment  affirmed. 
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Glabk  v.  Donaldson. 

B^erence — admiation  h$f  rtferee  of  testimony  suJtjject  to  objeeUon, 

Where  evidence  which  was  objected  to  was  admitted  by  a  referee  subject  to 
objection,  and  the  referee  never  decided  the  objection,  but  no  objection 
was  taken  to  the  coarse  of  the  referee,  hetd,  that  the  party  objecting  to  the 
evidence  must  be  deemed  to  have  assented  to  the  course  of  the  referee,  and 
there  was  no  error  within  the  case  of  Sharpe  v.  Freeman,  45  N.  Y.  802. 

Appeal  by  plaintiflE  from  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Thomas  0.  Olark  against  James  Don- 
aldson for  rent  of  a  stable. 

W.  P.  Richardson  and  John  A.  Foster,  for  appellant. 

Francis  TilhUy  for  respondent. 

Davis,  P.  J. 

The  question  involved  was  principally  of  fact  The  only  mate- 
rial point  passed  upon  in  the  opinion  is  fully  given  in  the  head- 
note. 

Judgment  affirmed. 
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general  term,  DECEMBER,  1874 


Porter  v.  Parks. 

Soidence  —  letters  from  agent  to  principal  —  Objection  —  when  general  auffleient. 

Letters  from  an  agent  to  his  principal  cannot  be  given  in  evidence  against  a 

tliird  person. 
When  evidence  is  necessarily  and  obviously  improper  a  general  objection  is 

all  that  is  required. 

Motion*  by  defendant  for  a  new  trial  after  a  verdict  for  plaintiff 
directed  by  the  court  upon  a  case  and  exceptions  ordered  to  be  heard 
in  the  first  instance  at  the  general  term. 
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The  action  was  brought  by  Mary  0.  Porter  against  William  M . 
Parks  and  another  to  recover  the  yalne  of  fifty  shares  of  railroad 
stock  alleged  to  have  been  conyerted  by  defendants. 

Van  Winkle,  Candler  <&  Jay,  tot  plaintiff. 

F.  F.  Marburyy  Jr.,  and  F,  F.  Marhury,  for  defendants. 

Babkabd^  p.  J. 

The  only  points  of  any  importance  passed  upon  in  the  opinion 
are  fully  given  in  the  head-note. 

Judgment  reversed  and  new  trial  granted. 


PORTBB  V.  PaBJKS. 

Upon  a  motion  to  correct  a  case  after  settlement,  Jidd, "  I  know  of  no  practice 
which  will  joatify  this  court  at  general  term  correcting  the  case  as  settled 
on  motion." 

Motion  to  correct  case.    The  motion  was  made  in  the  action 
last  mentioned. 

Babnabd,  p.  J. 

The  head-note  contains  the  entire  opinion. 


Motion  denied. 


Batitob  v.  Page. 

Evidence — m  oeHan  to  set  aeide  frauduient  eonneyanee. 

lu  an  action  by  a  judgment  creditor  of  P.  to  set  aside  as  fraudulent  a  transfer 
of  real  estate  by  the  judgment  debtor  to  his  wife,  it  was  claimed  by  defen<]U 
ant  that  the  wife  paid  the  consideration  named  in  the  deed,  and  a  witness 
for  defendant  testified  that  he  loaned  her  the  money  and  as  security  took  a 
mortgage  on  the  house  belonging  to  her,  and  subsequently  took  a  deed  of 
part  of  the  disputed  property  in  Satisfaction  of  the  mortgage.  HM,  that  a 
question  by  plaintiff  whether  witness  held  that  deed  as  a  mortgage  or  as 
absolute  was  proper. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendants 
entered  upon  the  report  of  a  referee. 
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The  action  was  brought  by  William  H.  Baynor  against  Mary  E. 
Page  and  others  to  set  aside  as  fraudulent  a  conyeyance  of  real 
estate. 

Edmund  Coffin,  Jr.,  for  appellant. 

Shaw  d  Jeroloman,  for  respondent. 

Babnabd,  p.  J. 

The  head-note  contains  the  only  point  of  any  importance  passed 
upon  in  the  opinion. 

Judgment  reversed  dfid  new  trial  granted. 


PaTKB  v.   KnSTGS  OoITNTY  MANITFAOTimiKG  COMPAKY. 

Euidenee — in  oeHcn  againtt  earporaiion, 

GonversatioiiB  had  between  plaintiff  and  the  officeTs  of  defendant,  a  corpora- 
tion, in  relation  to  a  contract  between  plaintiff  and  the  corporation  upon 
which  the  action  was  brought,  held,  admissible,  not  as  declarations,  but  to 
show  the  transactions  in  dispute. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiffs, 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  William  H.  Payne  and  another  against 
the  Kings  County  Manufactjiring  Company,  to  recover  for  goods 
sold,  moneys  loaned,  and  services  performed  under  a  contract. 

C.  W.  Pleasanti,  for  appellant. 
Abbott  Brothers,  for  respondents. 
Tapped,  J. 

The  only  point  passed  upon  in  the  opinion  is  given  fully  in  the 

head-note. 

Judgment  affirmed. 
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CHAPMAiir  Slate  Compakt  v.  Sutoliffb. 

Appeal  by  plaintiff  from  a  jndginent  in  fayor  of  defendant, 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  against  Eli  Sutcliffe  to  recoYer  for  slate 
alleged  to  be  sold  and  delivered. 

Shaw  <&  Jeroloman,  for  appellant. 

0,  D.  M,  Baker,  for  respondent. 

Baknaed,  p.  J. 

The  opinion  is  devoted  to  the  consideration  of  matters  of  fact. 

Judgment  affirmed. 


WbEN  V,  C08M0P0LITA2ff  GA8  WoBKS  COMPAITr. 

Ir^unctian — toJiat  i$  not  ground  for. 

Defendants,  who  had  the  exclnsive  right  to  a  patent  for  a  State,  wrote  a  letter 
to  one  using  machinery  of  the  same  character,  under  a  permit  from  phiintiff, 
that  they  alone  had  authority  to  permit  the  use  of  machinery  under  the 
patent,  and  that  information  would  be  furnished  on  application.  Held^  not 
sufficient  to  authorize  an  injunction,  it  not  appearing  that  defendants 
asserted  a  hostile  claim  to  plaintiflf  s  patent. 

Appeal  by  defendants  from  an  order  at  special  term  continuing 
an  injunction. 

The  action  was  brought  by  William  C.  Wren  against  the  Cosmo- 
politan Gas  Works  Company  and  Gilbert  P.  Ackerman,  to  restrain 
defendants  from  making  certain  statements  in  relation  to  plaintiff's 
business,  and  for  damages  for  alleged  false  statements  already 
made. 

Steele  £  Boyd,  for  appellants. 
B,  E,  Valentine,  for  respondent. 

Barkabd,  p.  J. 

« 

The  head-note  contains  all  that  is  of  any  general  importance  in 

the  opinion. 

Order  reversed. 


ADDENDA.  687 

Mamed  vfoman  —  separate  estate  —  aUmony  w  —  Attorney — claim  for  services. 

Defendant,  a  married  woman,  employed  plaintiff  as  attorney  to  proeecnte  a 
Boit  for  divorce,  obtain  alimony  and  support  for  herself  and  child,  and  set 
aside  an  ante-nuptial  agreement.  The  suits  were  settled,  and  a  third  person,  for 
the  benefit  of  the  defendant,  received  from  her  husband  a  sum  of  money  there- 
upon. Held,  (1)  that  the  action  was  for  the  direct  benefit  of  her  separate 
estate,  and  (2)  if  the  agreement  between  her  and  her  husband  was  to  create 
a  trust  which  is  not  a  separate  estate,  it  did  not  deprive  plaintiff  of  his  right 
to  receive  pay  for  his  services,  and  he  was  entitled  to  have  his  contract 
therefor  enforced  against  defendant. 

Appeal  by  plaintiff  from  a  jadgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Silas  J.  Owen  against  Mary  Jane 
Griffin,  to  recover  for  servicee  ae  attorney. 

Silas  J.  Owen,  appellant  in  person. 

(7.  Frosty  for  respondent. 

Babnabd,  p.  J. 

The  head-note  states  fully  the  only  point  passed  upon  in  the 

opinion. 

Judgment  reversed  and  riew  trial  ordered. 


Vbbnol  v.  Vbbnol. 


Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendant,  in 
an  action  tried  by  the  court  without  a  jury. 

The  action  was  brought  in  Orange  county  by  Lewis  0.  Vemol 
against  Thomas  Yernol,  to  recover  on  an  alleged  contract  for  ser- 
vices in  procuring  the  sale  to  plaintiff  of  a  house. 

W.  C,  Anthony  and  John  Miller,  for  appellant. 

J.  W.  Taylor  and  Cassedy  &  Brown,  for  respondent. 

Tappen,  J. 

The  judgment  was  affirmed  on  the  ground  that  plaintiff  did  not 
prove  the  contract  alleged.  The  opinion  contains  nothing  of  gen- 
eral importance. 

Judgment  affirmed. 
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YatIbs  v.  Sakmokd. 

Appeal  by  defendant  from  a  judgment  in  fayor  of  plaintifE^ 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  in  Kings  county  by  Bobert  Yates  against 
John  Sammond  to  recover  moneys  deposited  with  defendant,  a 
stock  broker,  as  a  margin,  and  also  the  profits  of  a  certain  purchase 
and  sale  of  stock  made  by  defendant  for  plaintiff. 

Beach  &  Beman  and  J.  8.  L.  Cummins,  for  appellant 

Abel  Crook,  for  respondent. 

Tappbn,  J. 

The  judgment  was  affirmed  on  the  ground  that  the  question  was 
one  of  fact,  that  the  decision  of  the  referee  being  upon  conflicting 
evidence,  would  not  be  interfered  with. 

Judgment  affirmed. 


SoHOFiBLD  V.  McGregor. 

Appeal  by  plaintiffs  from  a  judgment  in  favor  of  defendant, 
entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  in  Dutchess  county  by  Frederick  K, 
Schofield  and  others,  comprising  the  board  of  education  of  school 
district  No.  3  of  the  town  of  FishkiU,  against  John  McGregor,  for 
abroach  of  contract. 

Anthony  d  Losey,  for  appellants. 

H,  H.  Hustis,  for  respondent. 

Talcott,  J. 

The  jury  found  as  a  fact  that  there  was  no  breach  of  the  contract 
on  the  part  of  defendant,  and  the  verdict  was  sustained.  No  ques- 
tion of  law  was  involved. 

Judgment  affirmed. 
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CoiirwAT  V.  Williams. 

Canrideratian — prami99ory  note  pretumptive  efridenee  of  n^ffteierU, 

A  note  was  giYen  In  settlement  of  an  account.  The  account  was  presented  at 
the  trial  and  marked  for  identification.  HM,  that  the  failure  by  defendant 
to  ofier  the  account  in  OYidenoe  furnished  no  presumption  of  a  want  of  con- 
sideration for  the  note.  The  note,  itself,,  was  presumptive  evidence  of  a  sufEl- 
dent  consideration. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  in  Suffolk  county  by  Thomas  Conway 
against  Jonathan  Q.  Horton  upon  a  promissory  note  under  seal. 
Pending  the  action  defendant  died^  and  Hannah  G.  Williams^  the 
executrix  under  his  last  will^  was  substituted  as  defendant. 

Wm.  Wichhaniy  for  appellant. 

0,  H.  Oleasan,  for  respondent. 

Talcott,  J. 

The  only  point  passed  upon  in  the  opinion  is  fully  stated  in  the 

head-note. 

Judgment  affirmed. 


Smith  v.  East  Eivbe  Fbbby  OoMPAinr. 

NegUgence — d/afy  of  ferry  company  to  fumiah  %afe  approachei  —  2fotic$  of 

danger  —  taking  ferriage. 

In  an  action  brought  against  a  ferrj  company  for  the  loss  of  a  horse,  caused  by 
defendants'  negligence,  the  court  charged  that  it  was  the  duty  of  defendants 
to  use  all  improved  and  perfect  means  and  implements  and  appliances  to 
boats,  bridges,  and  the  approaches  thereof.    Held,  correct. 

There  was  evidence  that  the  ferry-master  gave  notice  to  those  driving  horses 
that  if  any  body  went  on  to  the  bridge  by  which  the  boat  was  approached 
they  would  have  to  do  it  at  their  own  risk.  The  court  charged,  if  such  notice 
was  given  and  yet  ferriage  was  taken  from  persons  who  heard  it,  and  their 
vehicles  passed  through  the  gate  to  the  bridge  and  boat,  the  notice  was  of 
no  avail.    JIM,  correct. 

Appbal  by  defendant  from  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  verdict  of  a  jury. 
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The  action  was  brought  in  Qaeens  county  by  John  Smith  and 
another  against  the  East  Biyer  Ferry  Oompany  to  recoyer  for  the 
loss  of  a  horse  by  reason  of  injuries  receiyed  through  defendants' 
negligence. 

John  Berry y  tor  appellant 

James  W.  Covert,  for  respondents. 

Taloott,  J. 

The  head-note  fully  states  all  the  points  passed  upon  in  the 

opinion. 

Judgmeni  affirmed. 


MiLLBB  y.  OOATBS. 


OotU  —  uhen  two  hiU$  dOowed — Gen&ral  term — epeeioL  term  cannot  modify 

order  of. 

Two  defendants  who  appeared  by  one  attorney  sepanttely  demnned  to  the 
complaint.  At  the  special  term  the  demurrer  of  one  defendant  waa  over- 
ruled ;  defendant  appealed  and  the  order  was  affirmed  with  costs ;  the  other 
demurrer  was  sustained ;  plaintiff  appealed  and  the  order  was  reversed  with 
costs.  On  an  appeal  from  an  order  denying  plaintiflf  s  motion  to  tax  costs  on 
each  demurrer,  hdd^  (1)  that  the  case  was  an  exception  to  the  general 
rule  allowing  but  one  bill  of  costs  where  -several  parties  appear  by  one 
attorney  and  two  bills  were  properly  allowed ;  and  (2)  that  there  was  no 
power  in  the  special  term  to  modify  the  order  of  the  general  term  as  to  costs. 

Appeal  by  defendants  from  an  order  at  special  term  denying  a 
motion  for  an  allowance  of  two  bills  of  costs. 

The  action  was  brought  by  Bobert  Miller  against  Andrew  Goates 
and  Berkely  Mostyn.  The  case  on  appeal  from  orders  sustaining 
the  demurrer  of  one  defendant,  and  oyerruling  that  of  the  other 
is  reported,  4  N.  Y.  Sup.  429. 

James  M.  Vamum,  for  appellants. 

Henry  8,  Bennett,  for  respondent. 

Babkabd,  p.  J. 

The  head-note  contains  all  that  is  material  in  the  opmion. 

Order  reversed, 


ADDENDA.  691 

Jbkks  y.  Pabsoks. 

Pleading — eomplaifU  an  acti<m  to  0t\faree  mechaniet^  Uen — atUgation  nf 

ownerihip. 

In  an  action  ui>on  a  mechanics'  lien  filed  againat  S.  as  owner,  and  another,  the 
complaint  alleged  that  G.  has  "  some  interest  in  said  premises  as  owner 
thereof,  and  that  at  the  time  of  filing  said  notice  of  Uen,  he  was  under  a 
contract  with  the  defendant  8.  to  convey  said  interest  to  the  said  S/*  HM, 
that  the  complaint  was  insofllclent  in  not  alleging  any  thing  requiring  C.  to 
convey  to  S. 

Appeal  by  defendant,  Charles  H.  Parsons,  from  an  order  at 
special  term  oyerraling  a  demnrrer  to  the  complaint. 

The  action  was  brought  by  William  H.  Jenks  and  another,  against 
the  above-named  defendant  and  others,  to  enforce  a  mechanics'  lien. 

8.  M.  Parsons,  for  appellant. 

John  R.  KuhUy  for  respondents. 

Babkabd,  p.  J. 

The  head-note  states  folly  the  only  point  passed  upon. 

Order  rwersed. 


Bbown  v.  Bbown. 

Appbal  by  plaintiff  from  an  order  at  special  term,  opening  a 
judgment. 

The  section  was  brought  by  Charlotte  E.  Brown  against  Henry 
Brown  for  a  divorce. 

Chas.  W,  Dayton,  for  appellant. 

H,  F.  Anderson,  for  respondent. 

Babnabb,  p.  J. 

The  order  was  reversed  on  the  ground  that  the  proof  on  which 
judgment  was  obtained  was  sufficient  to  sustain  it,  and  that  the 
moving  papers  did  not  show  a  sufficient  excuse  for  the  default. 

Order  reversed. 


02  ADDENDA. 

PBOK  T.   SCHBNDIL 

BaiknmU — pisdge  €f  band  —  HffkU  ^pisdff§e. 

The  father  of  L.  gave  to  L.  his  bond  for  $1,400,  payable  after  the  obligor'a 
death.  Upon  the  pledge  of  this  bond  i>lidntiff  advamced  L.  $800,  L.  giving 
hlfl  note  payable  one  day  after  date.  After  thia  L.  iiat  and  then  hia  lather 
died,  L.  having  failed  to  redeem  the  bond.  Hdd,  that  plaintifT  wae  entitled  to 
recover  its  whole  amount  from  the  estate  of  the  father  and  aoeoont  to  the 
estate  of  L.  for  the  balsnoe  remaining  after  payment  of  the  note  of  L. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff^ 
entered  upon  the  report  of  a  referee. 

The  action  wae  brought  by  Samnel  Peck  against  Amelia  Schenck, 
execatriXy  eto.^  of  John  P.  Schenck^  deceased,  to  reooTer  the  amount 
of  a  bond  for  $19400,  executed  by  the  testator  to  his  son  Iiinneas, 
and  which  had  been  placed  in  plaintiff's  hands  as  security  for  a  loan 
of  $300. 

S.  H.  HustiSy  for  appellant. 

J,  L,  Williams,  for  respondent. 

Babnard,  p.  J. 

The  head-note  states  fully  the  only  point  passed  upon  in  the 
opinion. 

Judgment  affirmed. 


Hawkixs  y.  Maot. 
Bvidence — testmany  taken  de  bene  sste  —  SUpuloHan — canstrueHon  of. 

The  testimony  of  H.  was  taken  by  consent,  under  a  stipnlation  that  the  same 
might  be  used  on  the  trial,  "  subject  to  all  legal  objections  as  to  competency  " 
and  annexed  to  the  eridence  was  this  stipulation ;  '*  We  consent  that  the 
foregoing  testimony  be  received  on  the  trial,  subject  to  objections  as  afore- 
said, and  also  subject  to  the  legal  objection  to  the  particular  questions  in 
which  questions  answers  were  taken  down,  and  it  is  hereby  stipulated  that 
either  party  may  use  the  foregoing  testimony  on  trial."  H.  was  present  at 
the  trial  and  sworn  and  examined  as  a  witness.  Held,  that  the  exclusion  of 
the  testimony  stipulated  about  on  a  subsequent  trial  on  the  ground  that  the 
party  offering  it  did  not  show  his  inability  to  produce  H.,  and  that  the  stipu- 
lation related  to  only  one  trial,  was  error. 


ADDENDA.  £93 

Appbal  by  plaintiff  from  a  judgment  in  favor  of  defendant^ 
and  from  an-  order  denying  a  new  trial  in  an  action  brought  by 
Oeorge  W.  Hawkins  against  Daniel  0.  Macy. 

^ith  &  Stanbrough,  for  appellant. 

Strong  &  Spear y  for  respondent. 

Babnabd,  p.  J. 

The  head-note  states  fully  the  only  point  passed  upon  in  the 

opinion. 

JiidgmerU  reversed  and  new  trial  granted. 


Matter  of  Shapbb. 

Lunatio  —  when  corUracifor  necessaries  binds  estate. 

Where,  after  a  committee  of  a  lanatic  had  been  appointed,  the  lunatio  con- 
tinued to  live  in  his  own  house  with  his  family  as  usual,  and  a  grocer  who  did 
not  know  of  the  appointment  of  the  committee,  sold  the  lunatic  groceries 
for  his  family  to  the  amount  of  $268.67,  and  it  was  shown  that  the  groceries 
were  necessary  for  the  lunatic,  and  were  used  in  his  family ;  held,  that  the 
grocer  should  be  paid  therefor  out  of  the  lunatic's  estate. 

Appeal  by  petitioners  from  an  order  at  special  term^  denying 
motion  to  confirm  the  report  of  a  referee. 

The  petition  was  made  by  Oharles  Shaper  and  another^  to  have 
paid  out  of  the  estate  of  George  F.  Wing^  a  lunatic,  a  claim  for 
groceries  furnished  to  said  lunatic  after  a  committee  of  his  estate 
had  been  appointed. 

F.  P.  Bellamy,  for  appellant. 

Abel  (kooky  for  respondent. 

Barkaed,  p.  J. 

The  only  point  passed  upon  in  the  opinion  is  fully  set  forth  in 
the  head-note. 

Order  reversed. 


691  ADDENDA. 

Ekiceebbockes  Life  I2!Tsubakoe  Gokpaky  y.  Kill. 

Beeeioer — of  rents  and  proJUs — when  order  appointing  imK  not  be  diatftrbed. 

Upon  an  appeal  from  an  order  at  the  special  term  appointing  a  receiver  of 
the  rents  and  profits  of  mortgaged  premises  after  a  default,  and  pending  a 
f  oredosore  action  where  the  mortgage  contained  a  stipolation  that  the  mort- 
gagees should  be  entitled,  under  such  circumstances,  to  a  receiver,  the  defense 
alleged  was  usury,  but  that  was  not  positively  sworn  to,  but  only  on  infor* 
mation  and  belief  ;  held,  that  the  order  should  be  affirmed. 

Appeal  by  defendants  from  an  order  at  special  term  appointing 
a  receiver  of  renits  and  profits. 

The  action  was  brought  against  Charles  A.  Hill  and  others  to 
foreclose  a  mortgage. 

Philip  ReiUy  and  John  H.  Bergen^  for  appellants. 

H,  W.  Johnson^  for  respondent. 

Talcott,  J. 

The  head-note  contains  a  full  statement  of  the  only  point  passed 

upon  in  the  opinion. 

Order  affirmed. 

Betson"  v.  Shbeidak. 

Appeals  by  defendant^  Bernard  Sheridan^  from  orders  at  the 
special  term  denying  motions  to  set  aside  judgments. 

The  judgments,  two  in  number,  were  recovered,  one  by  Thomas 
Bryson  and  another,  and  the  other  by  Thomas  Bryson  against  the 
defendant  in  actions  to  set  aside  a  deed  and  mortgage. 

Edward  M.  Shepard,  for  appellant. 

F.  A.  Ward,  for  respondent. 

Talcott,  J. 

The  orders  were  affirmed  on  the  ground  that  the  judgments  were 

entered  upon  the  basis  of  an  agreement  between  plaintiff's  and 

defendant's  attorneys,  made  in  the  presence  of  defendant,  and  that 

defendant  had  assented  to  the  same.    No  point  of  any  general 

importance  was  passed  upon  in  the  opinion. 

Order  affirmed. 


ADDENDA.  395 

Shtth  y.  BsLDEiir. 

Appbal  by  defendant  from  an  order  at  special  term  refusing  to 
set  aside  an  inquest. 

The  action  was  brought  by  German  Smith  against  E.  P.  Belden 
and  another. 

H.  Brewster y  for  appellant. 

W,  H.  Towniey,  for  respondent. 

Talcott,  J. 

The  order  was  affirmed  on  the  ground  that  the  defendant  had 
full  notice  from  the  other  side  of  the  intention  to  take  an  inquest^ 
and  that  the  defendant  made  the  motion  to  procure  delay  rather 
than  in  a  belief  that  he  would  be  able  to  make  a  successful  defense. 
No  point  of  general  importance  was  passed  upon  in'  the  opinion. 

Order  affirmed. 


Burling  v.  Peeemak. 

Juriadietion  -~  of  county  court — when  chjeeUon  to  muit  "be  taken. 

In  an  action  in  a  oonntj  oonrt  the  complaint  was  silent  as  to  the  residence  of 
defendants,  but  they  appeared  and  answered,  and  made  no  objection  to  the 
jurisdiction  of  the  court.  Hdd^  that  it  was  too  late  after  judgment  to  take 
the  objection  that  the  court  had  not  jurisdiction,  because  it  did  not  appear 
in  the  record  tliat  defendants  were  residents  of  the  county. 

Appeal  by  defendants  from  an  order  of  the  Kings  county  court 
denying  a  motion  to  set  aside  a  judgment  in  favor  of  plaintiff. 

The  judgment  had  been  rendered  in  an  action  for  the  possession 
of  personal  property,  brought  by  Mary  Burling  against  Luke  Free- 
man and  others. 

Anthony  Barrett,  for  appellants. 

T.  0.  Oonnor,  for  respondent. 

JBabkabd,  p.  J. 

The  only  question  passed  upon  in  the  opinion  is  fully  set  forth 

in  the  head-note. 

Order  affirmed. 


£96  ADDENDA. 

Abthub  y.  Griswold. 

PrtKtiee — token  action  in  tort  wrvweB — soMranoe —  Wawer. 

After  judgment  in  favor  of  plaintiff  against  Q.  and  others,  in  an  action  for  tort 
pending  an  appeal,  G.  died.  His  executors  procured  an  order  substituting 
them  as  defendants.  The  appeal  was  prosecuted  by  them,  and  a  judgment 
ordering  a  new  trial  obtained.  ffM,  (1)  that  the  action  did  not  abate  aa  to 
e.  (2  R.  S.  448  ;  Haight  v.  Hap,  19  N.  Y.  464) ;  (2)  that  as  the  survirors  could 
not,  in  an  action  of  this  nature,  be  united  with  the  representatives  of  Q., 
the  proper  motion  would  be  for  a  severance  of  the  action  {Union  Bank  v. 
Mott,  27  N.  Y.  638) ;  (8)  but  under  the  circumstances  the  order  of  substitution 
would  not  be  vacated  on  the  application  of  the  representatives  of  6. 

Appsal  by  plaintifE  from  an  order  at  special  term,  yacating  an 
order  subBtitating  Elizabeth  H«  Qriswold  and  others,  executrix^ 
etc.,  of  John  A«  Oriswold,  deceased,  as  defendants,  in  the  place  of 
said  testator. 

The  action  was  bronght  by  William  Arthur  against  said  testator 
and  others,  for  alleged  frand,  etc.,  for  in  relation  to  a  corporation. 
The  plaintiff  recovered  judgment  from  which  defendants  appealed. 
Pending  appeal,  John  A.  Griswold  died,  and  his  personal  repre- 
sentatives procured  an  order  substituting  them  as  defendants. 
After  a  new  trial  had  been  granted,  said  personal  representatives 
procured  the  order  appealed  from. 

0.  A.  Hand,  for  appellant 

Wm.  0.  Holbrook,  for  respondents. 

Tappbn,  J. 

The  points  passed  upon  in  the  opinion  are  fully  giyen  in  the 

head-note. 

Order  reversed. 


Peiob  v.  Peiob. 

Complaint — iohat  is  one  cause  of  action. 

In  an  action  by  C.  against  W.,  the  complaint  alleged  that  defendant  mar- 
ried S.,  abandoned  her,  married  C,  lived  with  her,  procured  a  decree  annul- 
ling this  marriage  on  the  ground  that  the  first  wife  was  living,  etc;  repre- 
sented to  plaintiff  that  S.  was  dead,  and  he  had  a  right  to  re-marry ;  tiiat 
plaintiff  relied  on  those  representations  and  married  defendant ;  that  they 


ADDENDA.  697 

cohabited  together ;  that  the  representations  were  false ;  set  forth  plain- 
tiffs injury,  and  defendant's  means ;  that  defendant  had  commenced  proceed- 
ings to  have  his  marriage  with  plaintiff  declared  void,  etc.,  etc.  Heldf  that 
the  complaint  contained  but  one  cause  of  action,  and  that  for  the  wrong  done 
plaintiff  by  defendant's  fraud,  and  a  motion  to  require  separate  causes  of 
action  to  be  stated  should  be  denied. 

Appeal  by  defendant  from  an  order  at  special  term  denying  a 
motion  to  require  the  causes  of  action  in  the  complaint  to  be  stated 
separately,  etc. 

Brawn  S  Sheldon^  for  appellant. 

John  L,  Hiliy  for  respondent. 

DONOHUB,  J. 

The  head-note  states  fully  the  only  point  passed  upon. 

Judgment  affirmed. 


Daley  v.  People. 


Oebtiobabi  to  review  proceedings  before  a  police  justice  of 
Brooklyn,  resulting  in  the  conviction  of  Joseph  B.  Daley  for 
abandonment  and  threatened  abandonment  of  his  wife  under  Laws 
1871,  chapter  395. 

Dailey  £  Perry y  for  plaintiff. 

Wm.  J.  Dainty  and  Jwmes  Troy,  for  the  people. 

Babkabd,  p.  J. 

The  proceedings  and  conviction  were  affirmed  on  the  merits. 

Conviction  affirmed. 

Vol.  V,  N.  T.  Rep.  —  88 


698  ADDENDA. 

Watson  v.  Weed  Sbwin^o  Machine  Company. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plamtiff 
entered  upon  the  report  of  a  referee. 

The  action  was  brouglit  by  William  G.  Watson  and  another  to 
recoyer  for  goods  sold  and  delivered. 

Frank  Reynolds  and  F.  A,  Ward,  for  appellants. 

David  Crawford,  for  respondent. 

Babnaed,  p.  J. 

Only  questions  of  fact  are  passed  upon  in  the  opinion. 

New  trial  granted. 


Tbustees  op  College  Point  v.  Lawrence. 

Eminent  domain  —  cwDo/rd  in  proceedings. 

In  piooeedlngs  to  acquire  land  for  public  use  the  award  of  oommissionerB  can. 
not  be  legally  set  aside,  on  the  ground  that  it  is  insufficient  unless  such 
insufficiency  is  marked. 

Appeal  by  defendant  James  Lawrence  from  an  order  at  special 
term  confirming  the  report  of  commissioners  of  appraisal  appointed 
under  Laws  of  1873,  chapter  609,  to  appraise  the  value  of  land 
taken  under  the  provisions  of  said  act  which  is  entitled  ^^  An  act 
to  provide  for  supplying  the  village  of  College  Point,  Queens 
county,  with  pure  and  wholesome  water.'* 

(7.  A.  Van  Ifbstrand,  for  appellant 

B.  B,  Hinsdale,  for  respondents. 

Barkabd,  p.  J. 

The  head-note  states  fully  the  only  point  passed  upon  in  the 
opinion. 

Order  affirmed. 


ADDENDA.  699 

Doll  v.  Hablow. 

DamagM — mecuure  of  upon  iekure  by  marshal  in  bankruptey  proceedings. 

Where  a  United  States  marslial  took  plaintiff's  property  from  plaintiff's  pos- 
session, claiming  it  to  belong  to  the  estate  of  a  bankrupt,  and  the  property  was 
subsequently  sold  by  order  of  the  Bankruptcy  Court,  Tield,  in  an  action 
against  the  marshal,  that  the  measure  of  damages  was  the  true  value  of  the 
property,  not  the  amount  for  which  the  property  was  sold,  within  section  26 
of  the  bankrupt  law. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff  npon 
a  trial  before  the  court. 

The  action  was  brought  by  Nicholas  Doll  against  Samuel  R. 
Harlow  to  recover  for  the  alleged  wrongful  conversion  of  plaintiff's 
property  seized  by  defendant  as  United  Stated  marshal  for  the 
eastern  district  of  New  York  in  bankruptcy  proceedings  against 
one  George  Merkle. 

Tracy,  Oatlin  &  Brodhead,  for  appellant. 

Edward  Van  Ness,  for  respondent. 

Barkabd^  p.  J. 

.  Only  the  question  of  measure  of  damages  was  inyolved  in  the 
appeal.     The  conclusion  arrived  at  fully  appears  in  the  head-note. 

Judgment  affirmed. 


Welsh  v.  Coohbak. 

Oonn&rtion  —  tohat  ioiU  maintain  action  for — property  seised  by  marshal — mar- 
ried woman  —  sepa/rate  property  of. 

Defendants  were  petitioners  in^bankruptcy  proceedings  against  a  firm.  In  such 
proceedings  the  marshal  seized  plaintiff's  property.  Defendant's  attorney 
took  an  active  part  in  directing  the  seiaure,  and  when  defendants  were 
informed  that  plaintiff  claimed  the  property,  gave  a  bond  to  the  marshal 
indemnifying  him.  Held,  sufficient  to  sustain  an  action  for  the  seizure 
against  defendants. 

Where  a  wi  f  e  who  at  the  time  of  her  marriage  in  England  had  money  which  she 
retained  and  afterward  purchased  personal  property  therewith,  taking  the 
title  to  herself  without  objection  from  her  husband ;  hM,  that  she  took  a 
legal  title  which  the  husband's  creditors  could  not  gainsay  or  question. 


700  ADDENDA. 

Appeal  by  defendants  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  yerdict  of  a  jury  and  from  an  order  denying  a 
new  trial. 

The  action  was  brought  by  Jane  Welsh  and  another  against 
Fergus  Cochran  and  others  to  recover  the  value  of  personal  property 
seized  in  bankrupt  proceedings  against  George  Welsh  and  another. 

A.  C.  dt  M,  H.  EUiSy  for  appellants. 

Oscar  Frisbie^  for  respondents. 

Babnabd,  p.  J. 

The  head-note  fully  states  all  the  points  passed  upon  in  the 
opinion. 

Judgment  affirmed. 


MoHBMAN  V.  Bush. 


Judgment — irreguUvr  where  due  notice  of  trial  not  given. 

In  an  action  to  f orecloee  a  mortgage  which  was  referred  defendant  received 
onlj  two  dajB'  notice  of  the  hearing  before  the  referee.  He  did  not  appear 
and  a  judgment  was  rendered  of  forecloenre  and  sale,  and  that  defendant 
was  liable  for  any  deficiency  thereon.  Held,  that  the  judgment  was  irregular* 
Defendant  was  entitled  to  fourteen  dajs'  notice,  unless  he  waived  it,  and  this 
right  was  not  affected  by  the  character  of  his  defense. 

Appeal  by  defendant  Bush  from  an  order  at  special  term  deny- 
ing appellant's  motion  to  vacate  the  judgment. 

The  action  was  brought  by  Mary  Mohrman  against  Edwin  G. 
Bush  and  others  to  foreclose  a  mortgage. 

Baekabd,  p.  J. 

The  head-note  states  fully  the  only  question  passed  upon  in  the 
opinion* 

Order  reversed* 


ADDENDA.  701 


THIRD  DEPARTMENT. 


GENERAL  TEEMS,  NOVEMBER  AND  DECEMBER,  1874 


Bates  y.  Mebbige. 

Fieading — complaint  in  action  on  undertaking  —  tohat  aUegations  tufflcient — 
irregular  judgment — joint  liability — principal  and  surety  —  Estoppel. 

A  complaint  alleged  that  by  reason  of  the  false  representatlonfl  of  defendant, 
plaintifTs  were  induced  to  sign  an  undertaking  on  an  appeal  by  defendant, 
from  the  judgment  of  the  Supreme  Court  of  the  State  of  New  York,  which 
appeal  was  to  the  Court  of  Appeals,  and  referred  to  the  undertaking,  which 
mentioned  a  judgment  recovered  in  the  Supreme  Court,  general  term.  Held, 
a  sufficient  averment  that  the  judgment  was  recovered  in  a  court  in  the 
State  of  New  York. 

The  complaint  alleged  that  the  undertaking  was  duly  filed  and  accepted,  and 
was  used  as  a  sufficient  undertaking  on  said  appeal,  and  stayed  all  proceed- 
ings on  the  judgment  appealed  from,  and  that  said  judgment  appealed  from 
was  affirmed  in  all  things.  Held,  that  this  was  sufficient  to  show  that  the 
appeal  was  perfected,  and  every  thing  that  the  law  required  done.  The  facts 
showing  an  affirmance  of  the  judgment  were  not  required;  it  was  sufficient 
to  allege  that  it  was  affirmed.  Held,  also,  that  the  undertaking  being 
accepted,  and  operating  to  stay  proceedings,  defendant  was  estopped  from 
questioning  its  validity. 

It  was  alleged  that  upon  a  remittitur  from  the  Court  of  Appeals,  a  judgment 
was  entered  in  the  Onondaga  clerk's  office  against  the  defendant;  that 
thereupon  plaintiffs,  upon  the  undertaking,  became  jointly  liable  with 
defendant  to  pay  said  judgment ;  that  plaintifiB  were  compelled  by  the  under- 
taking to,  and  did  pay  a  sum  named  and  that  the  payment  was  made  jointly. 
Held,  that  (1)  the  objection  that  the  judgment  was  not  regularly  entered  could 
not  be  raised  by  ^omurrer  in  this  action,  and  that  (2)  the  complaint  stated 
facts  sufficient  to  charge  defendant  with  a  liability  to  plaintifis  jointly. 

Appeal  by  defendants  from  an  order  at  the  special  term,  oTerml- 
ing  a  demurrer  to  the  complaint. 

The  action  was  brought  in  Cortland  county  by  Joseph  T.  Bates 
and  Jacob  Ejrebbs  against  Charles  A.  Merrick,  to  recover  for  an 
alleged  fraud  perpetrated  by  defendant  upon  the  plaintifib,  by 
inducing  them  to  become  sureties  upon  an  undertaking  upon  an 
appeal  to  the  Court  of  Appeals.  The  defendant  interposed  a 
demurrer  to  the  complaint. 

M.  M,  Waters,  for  appellant. 


702  ADDENDA. 

Bouton  <6  OhampKn,  for  respondente. 

MlLLEB^  P.  J. 

The  head-note  statee  all  that  is  material  in  the  opinion. 

Order  affirmed. 


Eat  v.  Smith. 

Evidence — odrndBaion  of  immatenal — effect  of. 

Upon  the  trial  of  an  action  by  the  maker  of  a  note  against  one  claiined  to  be 
jointly  liable  for  the  consideration  thereof,  evidence  was  admitted  showing 
that  plaintiff  had  been  sned  npon  the  note,  and  that  he  had  notified  defend- 
ant of  the  suit  and  had  paid  the  note.  Held,  that  the  admission  of  the  eyi. 
dence  was  not  such  error  as  wonld  call  for  a  reversal  of  the  judgment. 

Any  illegal  evidence  that  may  have  a  tendency  to  influence  the  judgment  of  a 
jury  cannot  be  regarded  as  harmless  and  of  no  consequence.  The  legal  pre- 
sumption is  the  other  way,  and  when  a  party  seeks  to  maintain  such  evidence 
as  innocuous  he  must  make  it  appear  clearly  that  such  is  the  case. 

Appeal  by  plaintiff  from  a  judgment  of  the  Sullivan  oounty  court 
reTersing  a  judgment  of  a  justice's  court. 

The  action  was  brought  by  Bichard  B.  Say  against  John  0. 
Smith  to  recover  one-half  the  price  of  a  quantity  of  hay  bought  at 
auction  by  plaintiff  for  himself  and  defendant  and  divided  between 
them.  Plaintiff  gave  his  individual  note  for  the  whole  amount 
which  he  afterward  paid. 

Benj.  ReynoldSy  for  appellant. 

T.  F,  Bushy  for  respondent.  • 

MiLLEB,  P.  J. 

The  only  point  passed  upon  in  the  opinion  is  fully  stated  in  the 
head-note. 

Judgment  affirmed. 


ADDENDA.  703 

Trustees  of  Havana  v.  Supervisobs  of  Schutlbb. 

OautUy  buiidinffs — hoard  of  mpervisors  may  take  fee  of  die  —  Sta^tUory  eon- 

tirueUon  —  County  Mat  of  Schuyler  county. 

The  IxM^  of  superyiBors  of  a  oountj  is  competent  to  take  and  hold  for  the 
county  an  aheolute  fee  in  lands  acquired  for  the  site  of  conntj  building^. 

By  Laws  1857,  chap.  874,  the  location  of  the  court-house,  etc.,  of  the  county  of 
Schuyler  at  Havana  was  confirmed,  and  the  trustees  of  tliat  village  were 
required  to  convey,  within  twenty  days,  an  outstanding  reversion  of  the  site 
to  the  supervisors  of  the  bounty.  The  trustees  paid  for  this  reversion  $3,000, 
and  conveyed  it  within  the  time  required  to  the  supervisors  for  a  nominal 
consideration.  By  Laws  1867,  chap.  768,  the  site  of  the  county  building  was 
changed  to  the  village  of  Watkins,  and  a  sale  of  the  buildings  at  Hayana 
directed.  SM,  (1)  that  the  trustees  of  Havana  had  no  such  interest  aa 
would  entitle  them  to  maintJiin  an  action  to  restrain  the  sale ;  and  (2)  that 
by  the  act  of  1857  the  legislature,  eyen  if  it  had  the  power  to  do  so,  made  no 
contract  which  conferred  any  yested  right  upon  said  trustees  or  deprived  the 
legislature  of  the  power  of  changing  the  locality  of  the  ooart-house  in  said 
county. 

Appeal  by  plaintiS  from  a  judgment  in  favor  of  defendant  in 
an  action  tried  by  the  court  without  a  jury. 

The  action  was  brought  in  Schuyler  county  by  the  trustees  of  the 
Tillage  of  Havana  and  Charles  Oook  against  the  board  of  supervi- 
sors of  Schuyler  county  to  restrain  the  defendant  from  proceeding 
under  Laws  IBG?,  chapter  768,  to  change  the  county  seat  of  Schuy- 
ler county  from  said  village  to  the  village  of  Watkins,  and  other 
relief.  In  1857  the  legislature  passed  an  act  (chap.  345)  locating 
such  county  seat  at  Havana.  By  section  2  of  the  act  the  trustees 
of  the  village  of  Havana  were  authorized  and  required,  within 
twenty  days  aftei*  the  passage  of  the  act,  to  convey  aU  the  rever- 
sionary interest  in  the  court-house  then  located  in  the  said  village. 
Previous  to  that  time  the  site  of  the  court-house,  etc.,  of  the  county 
of  Schuyler  had  been  fixed  upon  by  commissioners  appointed  for 
that  purpose,  and  a  conveyance  made  by  plaintiff,  Oharles  Oook, 
who  owned  the  site,  of  the  necessary  lands  for  the  purposes  men- 
tioned,  with  a  reveWon  to  himself  in  dase  the  p^mL  should 
cease  to  be  used  as  a  site  for  the  county  buildings.  This  convey- 
ance was  made  without  consideration.  The  act  of  the  legislature, 
above  mentioned  (Laws  1857,  chap.  345),  confirmed  the  selection 
of  the  site.  In  pursuance  of  the  requirement  the  trustees  of 
Havana^  who  had  acquired  the  reversionary  interest  of  Oook  for 


C9g  ADDSNDA. 

Pbok  t.  Sohbhoe. 

BoihnmU — piedge  of  band  —  HffhU  ^pUdgse. 

The  father  of  L.  gave  to  L.  his  bond  for  $1,400,  payable  after  the  obligor's 
death.  Upon  th«  pledge  of  this  bond  pkdntiff  advanced  L.  $800,  L.  giTing 
his  note  payable  one  day  after  date.  After  this  L.  irst  and  then  his  &ther 
died»  L.  having  failed  to  redeem  the  bond.  Meld,  that  plaintiff  was  entiUed  to 
recover  its  whole  amount  from  the  estate  of  the  father  and  aoconnt  to  the 
estate  of  L.  for  the  balanoe  remaining  after  payment  of  dw  note  of  L. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintLS, 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Samuel  Peck  againfit  Amelia  Schenck, 
executrix^  etc.,  of  John  P.  Schenok,  deceased,  to  reooyer  the  amount 
of  a  bond  for  $1,400,  executed  by  the  testator  to  his  son  Linneas, 
and  which  had  been  placed  in  plaintiff's  hands  as  security  for  a  loan 
of  $300. 

jBT.  jET.  Bustis,  for  appellant. 

J.  L,  Williams^  for  respondent. 

BAR17ABD,  P.  J. 

The  head-note  states  fully  the  only  point  passed  upon  in  the 
opinion. 

Judgment  affirmed. 


Hawkiks  v.  Maoy. 

Shidenee  —  tegtinwny  taken  de  bene  esse  —  SUptUoHan  —  construction  of. 

The  testimony  of  H.  was  taken  by  consent,  under  a  stipulation  that  the  same 
might  be  used  on  the  trial,  **  subject  to  all  legal  objections  as  to  competency  " 
and  annexed  to  the  evidence  was  this  stipulation  ;  '*  We  consent  that  the 
foregoing  testimony  be  received  on  the  trial,  subject  to  objections  as  afore- 
said, and  also  subject  to  the  legal  objection  to  the  particular  questions  in 
which  questions  answers  were  taken  down,  and  it  is  hereby  stipulated  that 
either  party  may  use  the  foregoing  testimony  on  trial."  H.  was  present  at 
the  trial  and  sworn  and  examined  as  a  witness.  Held,  that  the  exclusion  of 
the  testimony  stipulated  about  on  a  subsequent  trial  on  the  ground  that  the 
party  oflbring  it  did  not  show  his  inaUlity  to  produce  H.,  and  that  tibo  stipu- 
lation related  to  only  one  trial,  was  error. 


ADDEin)A.  JBS 

Appeal  by  plaintifF  from  a  judgment  in  favor  of  defendant^ 
and  from  an  order  denying  a  new  trial  in  an  action  brought  by 
George  W.  Hawkins  against  Daniel  0.  Macy. 

Smith  <&  Stanbrough,  for  appellant 

Strong  £  Spear,  for  respondent. 

Barnard,  P.  J. 

« 

The  head-note  states  fully  the  only  point  passed  upon  in  the 

opinion. 

Judgment  reversed  and  new  trial  granted. 


Matter  of  Shapbr. 

LunaHe  —  when  contract  for  neeeuariei  binds  eetate. 

Where,  after  a  committee  of  a  lunatic  had  been  appointed,  the  lunatic  con- 
tinued to  live  in  his  own  house  with  his  family  as  usual,  and  a  grocer  who  did 
not  know  of  the  appointment  of  the  committee,  sold  the  lunatic  groceries 
for  his  family  to  the  amount  of  $258.67,  and  it  was  shown  that  the  groceries 
were  necessary  for  the  lunatic,  and  were  used  in  his  family ;  hM,  that  the 
grocer  should  he  paid  therefor  out  of  the  lunatic's  estate. 

Appeal  by  petitioners  from  an  order  at  special  term,  denying 
motion  to  confirm  the  report  of  a  referee. 

The  petition  was  made  by  Oharles  Shaper  and  another,  to  have 
paid  out  of  the  estate  of  Qeorge  F.  Wing,  a  lunatic,  a  claim  for 
groceries  furnished  to  said  lunatic  after  a  committee  of  his  estate 
had  been  appointed. 

F.  P.  Bellamy y  for  appellant. 

Ahel  Orooky  tor  respondent. 

Barkard,  p.  J. 

The  only  point  pasied  upon  in  the  opinion  is  fully  set  forth  in 
the  head-note. 

Order  reversed. 


g91  ADDENDA. 

Ekiokebbockeb  Life  Insubanoe  Company  y.  Hill. 

Becewer — of  renU  andproJUs — iohen  order  appointing  wU  not  he  disturbed. 

Upon  an  appeal  from  an  order  at  the  special  term  appointing  a  reoeiver  of 
the  rents  and  profits  of  mortgaged  premises  after  a  default,  and  pending  a 
foreclosure  action  where  the  mortgage  contained  a  stipulation  that  the  mort- 
gagees should  be  entitled,  under  such  circumstances,  to  a  receiver,  the  defense 
alleged  was  usury,  but  that  was  not  positively  sworn  to,  but  onlj  on  iafor* 
mation  and  belief  ;  held,  that  the  order  should  be  affirmed. 

Appeal  by  defendants  from  an  order  at  special  term  appointing 
a  receiyer  of  rents  and  profits. 

The  action  was  brought  against  Oharles  A.  Hill  and  others  to 
foreclose  a  mortgage. 

Philip  ReiUy  and  John  H,  Bergen,  for  appellants. 

jET.  W.  Johnson,  tor  respondent. 

Taloott,  J. 

The  head-note  contains  a  full  statement  of  the  only  point  passed 

npon  in  the  opinion. 

Order  affirmed. 

Brysok  v.  Shbbidan. 

Appeals  by  defendant,  Bernard  Sheridan,  from  orders  at  the 
special  term  denying  motions  to  set  aside  judgments. 

The  judgments,  two  in  number,  were  recovered,  one  by  Thomas 
Bryson  and  another,  and  the  other  by  Thomas  Bryson  against  the 
defendant  in  actions  to  set  aside  a  deed  and  mortgage. 

Edward  M,  STiepard,  for  appellant. 

F.  A,  Ward,  for  respondent, 

Taloott,  J. 

The  orders  were  affirmed  on  the  ground  that  the  judgments  were 

entered  upon  the  basis  of  an  agreement  between  plaintiff's  and 

defendant- s  attorneys,  made  in  the  presence  of  defendant,  and  that 

defendant  had  assented  to  the  same.    Ko  point  of  any  general 

importance  was  passed  upon  in  the  opinion. 

Order  affirmed. 


ADDENDA.  gg5 

Smith  y.  Bbldbv. 

Appeal  by  defendant  from  an  order  at  special  term  refusing  to 
set  aside  an  inquest. 

The  action  was  brought  by  German  Smith  against  E.  P.  Belden 
and  another. 

H.  Brewster,  for  appellant. 

W.  H,  Townhy,  for  respondent. 

Taloott,  J. 

The  order  was  affirmed  on  the  gronnd  that  the  defendant  had 
fall  notice  from  the  other  side  of  the  intention  to  take  an  inquest^ 
and  that  the  defendant  made  the  motion  to  procure  delay  rather 
than  in  a  belief  that  he  would  be  able  to  make  a  successful  defense. 
No  point  of  general  importance  was  passed  upon  in  the  opinion. 

Order  affirmed. 


Burling  v.  Freeman. 

Jwrudiction — of  eouniy  court — wJien  objection  to  m%ut  he  taken. 

In  an  action  in  a  county  court  the  complaint  was  silent  as  to  the  residence  of 
defendants,  but  thej  appeared  and  answered,  and  made  no  objection  to  the 
Jurisdiction  of  the  court.  Held,  that  it  was  too  late  after  Judgment  to  take 
the  objection  that  the  court  had  not  Jurisdiction,  because  it  did  not  appear 
in  the  record  that  defendants  were  residents  of  the  county. 

Appeal  by  defendants  from  an  order  of  the  Kings  county  court 
denying  a  motion  to  set  aside  a  judgment  in  favor  of  plaintiff. 

The  judgment  had  been  rendered  in  an  action  for  the  possession 
of  personal  property^  brought  by  Mary  Burling  against  Luke  Free- 
man and  others. 

Anthony  Barrett,  for  appellants. 

T.  0.  Oonnor,  for  respondent 

Barnard^  P.  J. 

The  only  question  passed  upon  in  the  opinion  is  fully  set  forth 

in  the  head-note. 

Order  affirmed. 


708  ADDENDA. 

Appeal  by  plaintiff  from  a  judgment  in  fayor  of  defendant 
entered  npon  the  report  of  a  referee. 

The  action  was  brought  by  Jefferson  Fraser  against  Arcalous 
Wyckoff,  to  recover  for  commissions  on  the  sale  of  territory  of 
a  patent  right. 

E,  H.  Benny  for  appellant. 
Urasttcs  P.  Harty  for  respondent. 

BOAJKDMAlfy  J. 

The  head-note  fully  states  the  only  point  passed  upon  in  the 

opihion. 

Judgment  affirmed. 


Ohapfee  y.  Mobss. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  by  George  Chaffee  against  Medad  T. 
Morss^  to  recover  for  services  in  cutting  logs  under  a  contract. 

James  L,  Stewart,  for  appellant. 

T.  F.  Bushy  for  respondent. 

BOCKBB,  J. 

The  opinion  is  devoted  to  matters  of  f act,  and  the  verdict  of  the 

jury  on  conflicting  evidence  held  conclusive. 

Judgmmt  affirmed. 


Gbeb  v.  Legg. 

WcmrofUy — of  title  to  personal  property — when  wwrrantor  liable. 

Defendant  represented  to  plaintifi  that  certain  maple  and  hemlock  log^  not 
on  defendant's  premises,  were  covered  by  an  overdae  chattel  mortgage  from 
the  owner  to  himself,  and  plaintifiF,  relying  on  the  representations,  bought  of 
defendant  the  logs.  One  L.  claimed  said  logs  by  virtue  of  a  sale  from  the 
owner.  Defendant  then  executed  to  plaintiff  a  writing  in  which  he  claimed 
that  they  were  covered  by  the  mortgage  and  agreed  to  make  good  the  til^e  of 
the  logs  to  him,  and  he  directed  plaintiffto  take  possession  of  the  same,  which 
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he  did.  The  hemlock  logs  wero  not  covered  hj  the  mortgage.  L.  bzoaght 
action  in  replevin  against  plaintiff,  of  which  defendant  had  notice,  and 
recovered  a  jndgment,  from  which  defendant  caused  an  appeal  to  be  taken, 
after  which  the  defense  was  abandoned.  HM,  that  defendant  was  liable  to 
plaintiff  for  the  amount  paid  by  him  upon  the  judgment,  and  for  the  costs  of 
the  appeal  paid  bj  him. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff, 
entered  npon  the  report  of  a  referee. 

The  action  was  brought  by  Oonfacius  L.  Qeer  against  Joshua 
D.  Legg,  to  recover  damages  and  costs  paid  by  plaintiff,  in  an 
action  against  him  to  recover  the  possession  of  personal  property, 
the  title  to  which  was  guaranteed  by  defendant. 

Alex.  Oumming,  for  appellant. 

William  Oleason,  for  respondent. 

Lakdok,  J. 

The  head-note  states  fully  the  question  passed  upon  in  the 
opinion. 

Judgment  affirmed. 


Skinneb  y.  Wheeleb. 

Damagei — measure  qf —  treepaeaer  euUing  timber  UabU-for  amount  euL 

A  trespasser  who  cuts  trees  from  carelessness  and  not  from  malice  is  a  wrong 
doer,  and  is  liable  for  the  value  of  the  trees  cut  or  destroyed.  Whi&eek  v, 
jnr.r.  O.  R  jr.  C!9.,86  Barb.  644;  Sedg. on  Damages, 680,  6iihig  Gushing  y.  Long- 
fdUw,  26  Me.  806 ;  Mofrtin  v.  Porter,  5  Mees.  ft  Wels.  861  ;  Bennett  v. 
Th(mp9<m,  18  Ired.L.  \A&\8mUhy.  Oonder,7^  Oa.  858.  This  liabUity  exista 
the  moment  the  trees  are  severed  from  the  realty. 

Accordingly,  where  defendant  cut  trees  upon  plaintiffs  land,  and  took  the  bark 
therefrom,  but  before  he  could  remove  the  bark  and  timber  fh>m  the  ground, 
a  great  portion  of  it  was  destroyed  by  fire ;  hM,  that  a  charge  that  defendant 
was  liable  for  the  value  of  such  timber  and  bark  as  was  removed  from  the 
ground  and  not  for  that  destroyed  by  fire,  was  too  favorable  to  defendant. 

Appeal  by  defendant  from  an  order  at  the  special  term  denying 
a  motion  for  a  new  trial,  after  a  verdict  in  favor  of  plaintifl  at  the 
circuit 
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The  action  was  brought  by  Abner  C.  Skinner  against  Wallace  W. 
Wheeler^  for  trespass^  in  entering  on  plaintiffs  land  and  cutting 
and  cariTing  away  bark  and  timber  therefrom. 

T.  F.  Bwihy  for  appellant. 

W.  J.  Chroo,  for  respondent. 

BOABDlCAKy  J. 

The  only  points  passed  upon  in  the  opinion  are  folly  stated  in  the 

head-note. 

Order  (^wmed. 


FOURTH  DEPARTMENT. 


GENERAL  TERM,  OCTOBER,  1874. 


BOSEGRA.K0E  Y.  HOLUSTEB. 
B^erenM  —  when  fmdinge  of  fact  wSU  not  he  diehirbed. 

Where  the  qaestion  is  one  of  fkct  and  there  is  abondant  evidence  to  sustain 
the  findings  of  a  referee,  the  findings  will  not  be  disturbed  on  appeaL 

Appeal  by  plaintiffs  from  a  judgment  dismissing  the  complaint 
entered  upon  the  report  of  a  referee.  The  action  was  brought  in 
Genesee  county  by  Daniel  Rosecrance  and  George  H.  Bobertson, 
receiver^  etc.^  of  Marcus  Hollister^  against  Marcus  Hollister  and 
another  to  set  aside  a  conveyance  as  fraudulent. 

Geo,  Bowen,  for  appellants. 

William  Tyrrell,  for  respondents. 

GiLBEBT,  J. 

The  question  was  wholly  one  of  fact  and  the  court  declined  to 
interfere  on  the  ground  mentioned  in  the  head-note. 

Judgment  affirmed. 


ADDENDA.  711 


WiLOOX  y.  Palmbibb. 


Ikunagei-' evidence 0$  to --BoidenM — injuetMeeowrt-^J'ueticite  courts 

reply  m  not  neeee^ary. 

In  ftn  action  in  a  jostioe's  ooozt  for  the  use  of  a  wagon,  defendant  pleaded  a  set- 
o£f  for  work,  labor  and  servioes.  Beld,  (1)  that  eyidenoe  of  the  valae  of  the 
wagon  when  reoeiyed  by  defendant  and  when  returned,  showed  wear  and 
tear,  and  was  competent  on  the  qneetion  of  the  yalneof  the  nae ;  (2)  that  the 
fact  that  the  Jnatioe  received  immaterial  evidence,  did  not  oblige  the  ooonty 
court,  on  a  new  trial,  to  do  so,  and  (8)  that  plaintiff  could  give  evidence 
in  answer  to  defendant's  set-off  without  a  reply. 

Appeal  by  defendant  from  a  judgment  in  the  Ohautauqua 
county  court  in  favor  of  plaintiff^  and  from  an  order  denying  a 
motion  for  a  new  trial. 

The  action  was  brought  in  a  justice's  court  by  Samuel  Wilpox 
against  Washington  Palmeter^  to  recover  for  the  use  of  a  wagon. 

O.  B.  Lochwoody  for  appellant. 
Morris  &  Riiasell,  for  respondent 

OiLBEBT,  J. 

The  head-note  states  the  substance  of  the  opinion. 

Judgment  affirmed. 


OoopEB  y.  TuBurBB. 

Bertieee  —  tehen  eon  not  Uable  to  moiherfar, 

A  widow  resided  with  her  son,  and  kept  house  for  him,  without  any  agreement 
for  wages.    Held,  that  the  law  would  not  imply  an  agreement  to  pay  wages. 

Appeal  by  Mary  Turner^  sister  and  heir  at  law  of  William  Oooperi 
deceased,  from  a  decree  of  the  surrogate  of  Erie  county,  allowing  a 
claim  of  Betsey  Oooper,  mother  of  deceased,  against  his  estate  for 
services,  moneys  had  and  received,  and  rent. 

William  0,  Johnson,  for  appellant 

Humphrey  £  Lochtoood,  for  respondent 
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THULLIK,  P.  J. 

The  only  portion  of  the  opinion  belieyed  to  be  important  for  pub- 
li  cation  is  the  following  : 

'^  It  appears  by  the  evidence  returned  by  the  surrogate  that  tlie 
intestate  was  a  single  man,  and  his  mother  who  was  a  widow 
resided  with  him  and  kept  house  for  him^  without  any  agreement 
for  wages.  Under  the  circumstances  it  seems  to  me  the  law  will 
not  imply  an  agreement  to  pay  wages.  Had  he  lived  with  her  and 
rendered  services  no  agreement  for  wages  would  be  implied,  and  I 
conceive  no  reason  why  it  should  be  implied  in  her  favor." 

Rehearing  ordered. 


MUBPHY  V.  MUBPHY. 

Reai  sttate  —  equitable  interest  in  kmde  for  pwrehaee-moneye  adoaneed. 

S.  advanced  moneys  toward  the  payment  of  the  parchase-prioe  of  land  oon- 
yeyed  to  her  father.  Held,  that  she  had  an  equitable  interest  in  the  land  to 
the  extent  of  her  advances. 

Appeal  by  plaintiff  from  a  judgment  dismissing  the  complaint 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  in  Niagara  county  by  Daniel  H.  Murphy 
against  Edward  0.  Murphy  and  Sarah  0.  Murphy  to  set  aside,  as 
fraudulent,  a  conveyance  of  land  from  Edward  0.  Murphy  to  the 
other  defendant,  his  daughter. 

P.  L.  My,  for  appellant. 

D.  Millar,  for  respondent. 

GiLBEBT,  J. 

The  head-note  states  the  only  point  passed  upon  in  the  opinion. 
The  principal  question  in  the  case  was  one  of  fact  and  the  court 
refused  to  disturb  the  finding  of  the  referee. 

Judgment  affirmed. 
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Fabmebs  Ai^D  Meohakics'  Bake  of  Buffalo  y.  Spraoue. 

Pleading — paymerU  (tfler  tuii  eommeneed. 

Payment  after  suit  commenced  shoald  be  set  up  by  way  of  sapplemental 

anBwer  and  not  by  way  of  amendment. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendants 
entered  npon  the  verdict  of  a  jury  and  from  an  order  denying  a  new 
trial. 

The  action  was  brought  by  the  plaintiff  above  named  against 
Phineas  W.  Sprague  and  another  to  recover  the  amount  of  a  draft 
alleged  to  be  unpaid. 

John  C.  Strong,  for  appellant. 

Edward  D.  McCarthy,  for  respondents. 

Gilbebt,  J. 

The  principal  question  was  one  of  fact  and  the  only  point  passed 
upon  in  the  opinion  is  stated  in  the  head-note. 

Judgment  affinned. 


Hayes  v.  Thompson 

Verdict  —  on  conflicting  ecidenee. 
The  verdict  of  a  Jury  on  conflicting  evidence  will  not  be  reviewed. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff^ 
entered  upon  the  verdict  of  a  jury  and  from  an  order  denying  a 
new  trial. 

The  action  was  brought  by  W.  Irving  Hayes  against  Schuyler  C. 
Thompson. 

Charles  Mason,  for  appellant 

H.  W.  Benfley  and  George  W.  Smith,  for  respondent. 

MULLIN,  P.  J. 

The  only  point  passed  upon  is  fully  given  in  the  head-note. 

Judgment  affirmed. 
Vol.  V,  N.  T.  Rep.  — 90 
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TOWSLBY  V.   DbNKISOK. 

Appeal  by  defendants  from  a  judgment  in  favor  of  plaintiff, 
entered  npon  a  report  of  a  referee. 

The  action  was  brought  by  Alonzo  Towsley  against  Henry  Den- 
nison  and  others,  upon  a  contract  for  stone  to  be  delivered  for  the 
construction  of  a  tow-path  bridge  on  the  Erie  canal.  The  case 
upon  a  former  appeal  is  reported,  45  Barb.  490. 

W.  C.  Rtiger,  for  appellant. 

Burton  <6  Ten  Byck,  for  respondents. 

E.  Dabwin  Smith,  J. 

There  was  only  a  question  of  fact  involyed,  and  the  court  held  that 
there  was  sujfficient  evidence  to  warrant  the  finding  of  the  referee. 

Judgment  affirmed. 


Mabok  v.  Wblm. 
Joinder  of  parties  —  nonjoinder  fnay  he  set  up  in  arnaiwer, 

m 

The  Bon-joinder  of  a  person  jointlj  liable  with  a  defendant  in  an  action  maj 
be  set  np  in  an  answer,  and  if  then  established,  is  a  perfect  defense.  Woos- 
ter  V.  Chamberlain,  38  Barb.  602 ;  Scout  v.  Tattle,  14  N.  Y.  468. 

Appeal  by  plaintiff  from  a  judgment  dismissing  the  complaint 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Amanda  T.  Mason  against  Austin  L. 
Wells,  to  recover  damages  for  a  neglect  to  keep  in  life  certain  poli- 
cies of  insurance  on  plaiutiif  s  house. 

J?.   C.  Kingsbury,  for  appellant. 

0.  D.  Murray,  for  respondent. 

E.  Dabwik  Smith,  J. 

The  head-note  states  the  only  point  passed  upon  in  the  opinion. 

Judgment  affirmed. 


ADDENDA.  '    715 

WoosTBB  y.  Booth. 

WUfUM — personal  tranaacHan  with  deceased  under  eeeUan  8d9  of  Code. 

In  an  action  hy  an  administratrix  against  a  constable  to  recover  personal  prop- 
erty belonging  to  the  intestate,  seized  and  held  under  an  attachment  and 
execnticm  against  another  person,  held,  that  the  creditor  in  the  action  and 
judgment  nnder  which  the  attachment  and  levj  was  made  was  not,  under 
Code,  g  899,  competent  to  testify  to  a  personal  transaction  between  himself 
and  the  intestate,    ffowland  ▼.  WUtle,  9  N.  Y.  178. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defendant, 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Homer  W.  Wooster  against  Oeorge  H. 
Booths  to  recover  for  personal  property  belonging  to  plaintifE,  seized 
upon  an  attachment  and  execution  in  an  action  against  plaintiff's 
wife,  Mary  A.  Wooster.  Plaintiff  died  pending  the  suit,  and  his 
widow,  Mary  A.  Wooster,  was  substituted  as  plaintiff. 

W.  H.  &  L.  E.  Warren^  for  appellant 

Fuller^  Vann  £  Brooks,  for  respondent. 

E.  Darwik  Smith,  J. 

The  judgment  was  reversed,  and  a  new  trial  ordered,  upon  the 
ground  stated  in  the  head-note. 

Judgment  reversed  and  new  trial  granted. 


Oabteb  v.  Dolby. 


Appeal  by  defendants  from  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  report  of  a  referee. 

The  action  was  brought  by  Julian  Carter  against  Asahel  Dolby, 
and  others,  to  recover  the  value  of  logs  cut  by  defendants,  as  alleged, 
on  the  lands  of  plaintiff. 

SedgwichSy  Kennedy  dk  Tracy,  for  appellants. 

Francis  Keman,  for  respondent. 

MuLLor,  P.  J.  ,  . 

Only  the  question  of  title  to  the  lands  was  involved,  and  the 
opinion  is  devoted  wholly  to  a  consideration  of  facts. 

Judgment  affirmed. 
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Lakbt  y.  LooHis. 

Trial — charge  to  jury  —  whmisnon  when  no  eonfliet  ofeMenee, 

Where  there  was  no  evidence  that  there  waa  any  person  other  than  plaintiff 
entitled  to  bring  action  upon  a  contract,  and  at  the  trial  the  court  submitted 
to  the  jury  the  question  whether,  upon  the  evidence,  plaintiff  was  entitled 
to  bring  the  action,  heid^  error ;  as  it  was  an  instruction  to  the  jury  that  there 
was  evidence  that  would  authorise  them  to  find  against  the  plaintiff  on  that 
ground. 

Motion  by  plaintiff  for  a  new  trial,  after  a  verdict  in  favor  of 
defendant  upon  a  case  and  exceptions,  ordered  to  be  first  heard  at 
general  term. 

The  action  was  brought  by  Ira  Lakey  against  George  Loomis,  to 
recover  the  amount  due  on  a  shrinkage  in  the  weight  of  wool  sold 
by  defendant  to  plaintiff. 

8.  B.  McIntyrSy  for  plaintiff. 

B.  G.  Lapham,  for  defendant. 

MULLIN,  P.  J. 

The  head-note  sufficiently  states  the  only  point  passed  upon. 

New  tried  ordered. 


Haile  v.  Pullbr. 

Blander — ioordsheard  only  hy  person  spoken  about  no  dander. 

The  mere  speaking  of  slanderous  words  which  are  heard  onlj  by  the  person 

si>oken  of  are  no  slander. 

Appeal  by  defendant  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  verdict  of  a  jury. 

The  action  was  brought  by  Nathan  T.  Haile  against  Levi  Fuller 
to  recover  for  slander. 

F.  D.  Wright,  for  appellant. 

Wing  T.  Parker,  for  respondent. 

GiLBEBT,  J.  « 

The  head-note  fully  states  the  only  question  passed  upon  in  the 

opinion. 

Judgment  reversed  and  new  trial  granted. 


ADDENDA,  717 

Chamb£blaii9^  y.  Applegate. 

Undertaking  —  an  appeal  ^vaUiUy  of^  eonetrudion  of. 

In  an  action  by  C.  against  8.  to  enforce  payment  upon  a  contract  for  the  sale 
of  real  estate  by  0.,  a  judgment  was  rendered  directing  the  sale  of  the  real 
estate  and  the  pajrment  of  the  amount  found  to  be  due  C.  from  the  proceeds, 
but  no  personal  judgment  was  rendered  against  S.  8.  appealed  and  gave  an 
undertaking  executed  by  defendants  to  stay  proceedings  under  Code,  §  885, 
instead  of  under  section  888,  as  it  should  have  been.  The  undertaking,  after 
stating  that  a  judgment  for  the  amount  adjudged  to  be  due  had  been  rendered 
against  8.,  and  undertaking  that  the  costs  should  be  paid,  provided  that  if  the 
judgment  appealed  from  should  be  affirmed,  8.  would  pay  the  amount  directed 
to  be  paid  by  the  judgment  and  all  damages  awarded  against  him  in  the 
appeal.  In  an  action  upon  the  uudertaVing  for  a  deficiency  resulting  from 
a  sale  of  the  land  after  the  decision  of  the  appeal.  Heid,  (1)  that  though  not 
in  the  form  adapted  to  the  appeal,  it  was  a  valid  obligation  against  defend- 
ants so  far  as  by  its  terms  it  imposed  any  obligation  for  the  satisfaction  of  the 
judgment  (Decker  v.  Judeon,  16  N.  T.  439) ;  (2)  that  the  obligation  was  lim- 
ited to  the  amount  directed  by  the  judgment  and  did  not  extend  to  that  of 
the  amount  found  due  G.  on  the  contract,  and  (8)  if  any  loss  resulted  to  C. 
by  the  delay  in  the  sale  of  the  lands  by  reason  of  the  time  consumed  in 
the  appeal  in  the  absence  of  evidence  of  what  the  amount  of  that  loss  was, 
the  plaintiff  would  be  entitled  to  recover  only  nominal  damages  therefor  on 
the  undertaking. 

Appeal  by  plaintiff  from  a  judgment  in  a  cause  tried  at  the  cir- 
cuit by  the  court  without  a  jury  in  which  plaintiff  recovered  nomi- 
nal damages  and  defendants  recovered  costs. 

The  action  was  brought  by  Calvin  T.  Chamberlain  against  Joseph 
Applegate  and  others  upon  an  undertaking  on  appeal  executed  by 
defendants  in  an  action  by  plaintiff's  assignor  against  one  Schom- 
berg  and  others. 

D.  H.  BolleSy  for  appellant* 

A.  G,  Eice,  for  respondent. 

MULLIN,  P.  J. 

The  judgment  was  affirmed  with  costs  against  plaintiff  upon  the 
opinion  of  Daniels,  J.,  who  tried  the  action.  A  sufficient  state- 
ment of  the  points  passed  upon  in  that  opinion  is  given  in  the 
head-note. 

Judgment  affirmed. 
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FOWLBB  y.   MiLLIHAK. 

JutitMg  court — judgment  in  not  reviewed  upon  ground  not  epeeified  in  notice 

ofappeaL 

The  review  of  a  judgment  rendered  by  a  Justice  of  the  peace  shonld  be  con. 
fined  to  the  grounds  pig^rticularlj  taken  and  specified  in  the  notice  of  appeal. 
DeUmg  v.  Brainard,  1  N.  Y.  Sup.  1 ;  I^olan  v.  Pctge,  id.  Addenda,  2. 
Accordingly  where  the  county  court  reversed  the  judgment  of  a  justice  upon 
grounds  not  taken  at  the  trial  nor  specified  in  the  notice  of  appeal,  hM,  error. 

Appeal  by  plaintiff  from  a  judgment  of  the  Wayne  county 
court  reversing  a  judgment  of  a  justice  of  the  peace  in  favor  of 
plaintiff  upon  a  question  of  law;, 

The  action  was  brought  by  Jesse  Fowler  against  William  0. 
MiUiman  for  wrongful  injury  to  personal  property  of  plaintiff. 

Jacob  B.  Decker,  for  appellant. 

WiUiam  Boe,  for  respondent. 

E.  Dabwin  Smith,  J. 

The  head-note  states  sufficiently  the  only  question  passed  upon 
in  the  opinion.  The  judgment  of  the  county  court  was  reversed 
and  that  of  the  justice  affirmed. 

Ordered  accordingly. 
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ABATBMBirr :  See  PaAcncB,  696. 

AoGiDBifrr  Insdrahcb:  See  Ihbubahob,  648. 

Aocx>MMODATiOH  BiAKBR :  Ses  Pbomisbobt  Kotb,  54. 

A.OCOXJJXT :  See  Iktsbbst,  677. 

AccowsmsQ:  See  Guabdiakshif,  287;  IinsBBST,  184;  Plbadikg,  670; 

Tbxtbtb,  65. 

Aoquibsosncb:  See  Intebbst,  454. 

Actios  — form  of — when  maintainahle  for  eon^ernon.]  Plaintiff,  who 
owned  a  horse,  was  asked  by  defendant's  agent  the  price  of  the  horse, 
and  he  said  $140.  After  some  negotiation  the  horse  was  mirchased 
and  delivered  to  defenduit's  agent,  and  (40  paid  plaintiff.  After 
delivery  plaintiff  demanded  the  balance,  $100,  of  defendant,  who  then 
claimed  tnat  the  price  afi^reed  upon  was  $40.  Plaintiff  then  tendered 
defendant  the  $40  received,  and  demanded  back  the  horse.  Held, 
tiiat  plaintiff  was  entitled  to  bring  action  for  the  conversion  of  the 
horse. 

Tripp  v.  Pxtltbr 80 

2. ,ln  relation  to  ekame  to  real  property — form  of — section  449  of 

Code  does  not  abrogate  provieione  of  Jtevieed  Aatutee — aUegations  and 
proof]  The  provision  of  section  449  of  the  Code  in  relation  to  the 
determination  of  claims  to  real  property  does  not  abrogate  or  repeal  . 
the  provisions  of  the  Revised  Statutes  relating  to  the  same  subject ; 
but  when  an  action  is  commenced  for  that  purpose,  no  regard  is  to 
be  had  to  the  forms  of  proceedings  prescribed  bj  the  Be  vised  Statutes, 
and  a  party  resorting  to  the  action  subjects  himself  to  all  the  rules 
of  pleading  and  proceeding  incident  to  other  actions,  and  must  make 
and  sustain  all  allegations  essential  to  his  cause  of  action. 

Hatnbs  <o.  Onbbbdonk 176 

8. ,  Eetate  required  to  maintain.']    In  such  an  action  it  is  essential 

that  the  plaint^  should  daim,  ana  it  is  material  he  should  have  an 
estate  in  fee  for  life  or  for  a  term  of  years  not  less  than  ten,  and 
where  no  such  fact  was  found  and  the  answer  alleged  that  plaintiff 
was  not  the  owner  nor  in  possession  of  the  premises  in  question, 
held  that  the  complaint  should  be  dismissed.  lb. 

— ,  WTien  action  commenced^    The  filing  of  a  summons  and  com- 


plaint is  the  commencement  of  an  action  in  relation  to  real  estate 
only  for  the  purpose  of  operating  as  constructive  notice  to  purchasers, 
etc.,  from  the  defendant,  and  for  no  other  purpose.  lb. 

5.  ,  In  relation  to  cUUme  to  real  property — form  of — Code,  %  449, 

doee  not  abrogate  provisions  of  Revised  StattUes^  The  action  provided 
by  section  449  of  the  Code  for  the  determination  of  claims  to  real  prop- 
erty is  not  a  substitute  for  proceedings  under  the  Revised  Statutes 
for  that  purpose,  but  the  right  to  institute  those  proceedings  is  left 
unimpaired,  and  the  remedy  by  action  is  another  and  additioniu  remedy 
to  be  adopted  by  a  party  at  his  election.  But  when  an  action  is  com< 
menced  tne  forms  of  proceedings  under  the  Bevised  Statutes  are  no 
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Action — ConUfMud. 

longer  to  be  regarded,  bat  the  action  is  governed  by  the  mles  appli- 
cable to  other  actions,  and  the  plaintiff  mnBt  ayer  and  prove  his  cause 
of  action  as  in  other  cases. 

BoYLSTON  «.  Wheblkb. 179 

6.  ,  CloMn  of  dtfendantJ]    In  snch  an  action   it  is  essential  that 

Slaintiff  should  lulege  and  prove  if  the  allegation   is  denied,  that 
efendant  unjustly  <3aims  title  to  the  premises  in  question  in  fee,  for 
life,  or  for  a  period  exceeding  ten  years.  lb. 

7.  ,  Former  recovery.']    The  rule  that  no  party  should*  be  twice 

vexed  by  action  at  law  for  the  same  cause,  held,  applicable  to  an 
action  for  the  determination  of  claims  to  real  estate.  lb. 

See  DKBnrBRER,  56 ;  Pabtibs,  59 ;  Pleading,  76 ;  Refebence,  186 ; 

Tbbbfabs,  588. 

Adjoining  IiAnds — flow  of  surf om  tDcUer.1  No  action  will  lie  against  a 
party  for  so  changing  the  surface  of  his  own  land  as  to  dam  up  and 
obstruct  the  flow  of  the  surface  water  which  has  been  accustomed 
to  flow  over  and  across  the  lands  of  his  neighbor. 

Wagneb  v.  Long  Island  R.  R.  Ck> 163 

See  BouNDABY,  490 ;  WateBtOOUBSB,  168. 

Admbabubement  of  Doweb  :  See  Boundaby,  631. 

Adminibtbatob — administrator  de  bonis  nan  cannot  have  accounting  by 
predecessor  re-opened.}  An  administrator  de  bonis  nan  petitioned  for 
a  re-settlement  of  the  accounts  of  his  predecessors,  who  had  accounted 
before  the  surrogate.  Held,  (1)  that  it  was  no  part  of  the  duty  of 
such  administrator  to  cause  a  re-examination  of  the  accounts  of  his 
predecessors,  and  (2)  that  as  the  surrogate  had  jurisdiction  on  the 
accounting,  and  the  errors  suggested  rested  on  facts  not  positively 
stated,  were  not  apparent  and  were  denied  by  the  respondent,  the  sur- 
rogate had  no  power  to  open  his  former  decree. 

Yale  «.  Bakeb 10 

See  Quabdianbhep,  d87. 

ADidBBiONB :  See  Evidence,  402,  526, 577. 

Aditlteby  :  See  Inbubancb,  572. 

Advebbe  Posbebsion  :  ^800  Boundaby,  490, 628 ;  Pabtieb,  59 ;  Tbubtb,  65. 

Affidavit  :  See  Fobeclosube,  279 ;  Pbaotice,  279 ;  Taxation,  34. 

Affbay  :  See  Falbe  Imfbibonment,  19. 

Agency  —  evidence  of.]  In  an  action  against  G.  S.  and  others  upon  a  note 
signed  thus :  '*  W.  S.,  agent,"  it  was  alleged  that  the  note  was  made 
by  G.  S.  by  W.  S.,  her  agent.  Heldy  that  it  was  competent  for  plaintiff 
to  show  that  G.  S.  was  the  party  for  whose  benefit  the  note  was  made. 

Gbeen  17.  Skeel 25 

2. ,  Signing  contract  as  "  agent"]    It  seems  to  be  settled  that  where 

the  person  signing  his  name  with  the  word  "  agent "  added,  is,  in  fact, 
the  agent  of  the  principal  and  the  writing  is  executed  in  the  course 
of  the  business  of  such  agency,  the  principal  is  bound  by  a  contract 
so  signed.    DeWitt  v.  WaUan,  9  N.  Y.  571,  doubted.  lb. 

3.  ,  When  agent  to  sell  may  warrant.]    B.  was  authorized  by  the 

owner  of  a  horse  to  sell  the  same  for  $60,  without  further  restric- 
tion. MM,  that  a  warranty  by  B.  to  tiie  purchaser  would  bind 
the  owner. 

TicB  «.  Gallop 51 

4. ,  Duty  of  factor — discretion.]    A  factor  is  bound  to  obey  the 

orders  of  Ms  principal,  but  where  no  orders  are  given,  or  where  they 
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are  not  dear,  explicit,  and  peremptory,  the  factor  is  only  bound  to 
good  faith  and  reasonable  diacretion. 

Jbrvis  «.  HoTT 199 

5.  ,Acta  in  exeesn  of  atUlumty --•p&rishina  property,]     Plaintiff 

owned  several  lots  of  grain,  etc.,  whicn  was  pledged  as  security  for 
various  loans,  and  which  he  desired  to  have  sold  for  a  sum  greater 
than  the  amount  of  the  loans.  He  left  the  management  of  the  matter 
to  the  defendants  as  his  factors.  One  of  the  lots  consisted  of  three 
boat-loads  of  com,  which  was  pledged  for  a  loan  -of  $28,000.  The 
defendants  having  discovered  that  one  of  the  boat-loads  was  heated 
and  receiving  damage,  took  it  out  of  pledge  by  an  arrangement 
whereby  defendants  assumed  the  payment  of  the  whole  $38,000.  At 
the  time  the  price  of  com  was  rising  in  market.  Held,  that  this  was 
within  the  authority  of  defendants,  and,  even  if  they  had  not  authority, 
the  emergency  was  such  as  to  justify  them  in  the  act,  and  they  were 
not  liable  to  plaint  for  a  loss  resulting  from  the  sale  of  the  damaged 
com.  lb. 

6. ,  BaHfieaiion.]    After  the  transaction  came  to  plaintiffs  knowl* 

edge  he  made  no  objection,  and  afterward  directed  defendants  to 
make  no  further  sales  of  com.  Held,  a  ratification  of  the  acts  of 
defendants.  lb. 

7. ,  Uhauthoriaed  act  of  pubUc  officer  not  binding  on  prindpalJ]    The 

doctrine  that  principals  are  estopped  from  denying  the  authority  of 
agents  acting  within  the  scope  of  their  apparent  powers,  held,  not  to 
apply  to  public  ofiQcers. 

MiLLEB  «.  Mayor  of  Nbw  Tobk , « 319 

8.  ,  PnneipcUreiainingfhUts  of  dgent^e  fraud,  liabUthereJ^^ 

anee — liife  poliey  procured  byfravd.]  An  innocent  principal  cannot 
t^e  an  advantage  resulting  from  the  fraud  of  an  agent,  without  ren- 
dering himself  civilly  liable  to  the  injured  party.  Accordingly,  when 
a  husband  as  agent  of  his  wife,  by  fraud  procured  an  insurance  upon 
her  life,  hM,  that  money  paid  upon  the  policy  by  the  Insurance  com- 
pany to  the  personal  representative  of  the  wife  after  her  death,  could 
be  recovered  back,  notif^thstanding  the  wife  was  innocent  of  the  fraud. 

National  Lifb  Ins.  Co.  «.  minch 645 

9. ,  Agent  of  hank  doing  business  in  Aw  oion  name — when  bank  not 

liable  —  Election.]  M.,  the  managing  officer  of  a  savings  bank,  carried 
on  a  banking  business  in  his  own  name  in  the  same  room  with  the 
bank,  receiving  deposits,  etc.  Plaintiff  deposited  moneys  with  M., 
receiving  certificates  of  deposit  in  the  name  of  M.  therefor.  M.  failed 
and  went  into  bankruptcy.  Plaintiff  proved  his  demand  on  the  certifi- 
cates against  M.'s  estate,  and  received  a  dividend  thereupon.  JBeld, 
that  plaintiff  could  not  disaffirm  his  contract  with  M.,  and  recover  the 
amount  of  deposit  of  the  bank. 

SHiELDe  V.  NiAeARA  Ck).  Savings  Bank 585 

10. ,  DeaUng  toith  agent  instecid  of  principal  by  mistake — Election — 

wUeer  of  right,]  M.,  the  principal  officer  of  a  savings  bank,  carried 
on  a  banking  business  in  his  own  name  in  the  room  occupied  by  the 
bank,  taking  deposits,  etc.  Plaintiff  deposited  moneys  with  M.,the 
amounts  of  whicn  were  entered  in  a  pass-book  given  to  plaintiff,  upon 
which  was  printed  a  statement  that  the  deiK)sits  were  made  with 
M.  individually.  All  the  negotiations  in  reference  to  the  deposits 
were  had  with  M.,  and  he  was  treated  by  plaintiff  as  the  debtor.  In 
1868,  M.  failed.  Held,  that  while  plaintiff  might,  when  M.  failed, 
and  he  found  that  M.  and  the  bank  were  different  persons,  have  claimed 
that  he  had  been  deceived  and  held  the  bank  as  principal  debtor,  he 
was  bound  to  make  his  election  promptly,  and  failing  to  do  so,  and 

Vol.  V.  N.T.  Eep.— 91 
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Bubseqaently'  treating  M.  as  the  debtor,  and  negotiating  with  him  as 
to  payment,  he  waived  his  rieht  to  elect  to  hold  the  bank. 

Rich  «/Kiaoaba  Go.  Sayings  Bank 689 

See  Check,  288;  Commissions,  863;  Common  Cabbisb,  23;  Con- 
TBAOT,  148 ;  Corporation,  224 ;  Eyidbncb,  684, 706 ;  Highway, 
581 ;  Insitrancb,  206 ;  Master  and  Bbryant,  475 ;  New  York 
City,  219,  371, 876 ;  Taxation,  893 ;  Trusts,  65. 

Agreement  :  See  Contract. 

Ale  and  Beer  :  See  Excise,  496. 

Alimony  :  See  Married  Woman,  687. 

Amendment  —  wTien  allowed  (U  trial — w?ien  on  appeal — Endence.]  A 
demand  was  not  alleged  in  the  complaint  for  trover,  bat  was  proved  on 
the  trial.  Held,  that  no  surprise  bein^  shown,  the  court  could,  at  trial, 
allow  an  amendment  to  conform  to  the  proof ,  and  if  not  then  made, 
the  court,  on  appeal,  could  allow  it.  Meld,  also,  that  it  was  not  error 
to  allow  proof  of  the  demand. 

Tripp  «.  Pulver 80 

See  Appeal,  97 ;  Justice's  Court,  662 ;  Practice,  861. 

Amusements  — potoer  of  legislature  to  regvXate  theatere,  etc. ,  hy  lieenee.]  The 
power  of  regulating  places  of  public  amusement  by  license  has  from 
the  earliest  history  of  the  State  legislature  been  conferred  upon  the 
authorities  of  cities,  villages,  and  towns,  and  laws  of  this  character  are 
sustainable  as(l)a  legitimate  exercise  of  the  taxing  power  of  the  State 
and  (2)  as  a  part  of  its  police  regulations. 

Wallace  «.  Mayor  of  New  York 810 

2. ,  Constitutional  law  —  Laws  1872,  chap.  886,  vaUd.]    By  Laws  1872, 

chap.  836,  it  is  provided  (§  1)  that  it  shall  be  unlawful  to  exhibit  in  New 
YorK  city  a  theatrical  entertainment  without  a  license  (§  2),  which 
the  mayor  may  grant  on  the  payment  of  $500,  and  a  penalty  of  $100 
is  imposed  for  exhibiting  without  license,  which  the  society  for  the 
reformation  of  juvenile  delinquents  is  authorized  to  sue  for  and  collect 


in  the  name  of  the  people  (^  3),  that  the  license  may  for  cause  be 

bv    :   _ 

shall  pay  the  moneys  received  for  licenses  to  the  treasurer  of  said  society 


revoked  by  a  judge  of  any  court  of  record,  etc.,  that  (g  4)  the  mayor 


ly  ic 
§4) 


for  the  use  of  the  society.  It  is  also  provided  (§  6)  that  a  violation  of 
the  provisions  of  the  act  shall  be  a  misdemeanor,  (§  7)  that  the  police 
shall  enforce  it,  and  (g  8)  that  the  society  named  may  procure  an 
injunction  to  restrain  any  one  threatening  to  exhibit  without  license. 
Said  society  is  a  corporation  instituted  for  the  purpose  of  taking  charge 
of,  managing  and  educating  such  delinquent  and  vagrant  ohudren  as 
the  courts  may  commit  to  it,  and  it  is  required  by  law  to  receive  and 
care  for  such  persons.  Held,  (1)  that  the  legislature  had  power  to 
confer  upon  the  mayor  the  authority  to  regulate  places  of  amusement 
by  license ;  (2)  that  the  disposition  required  to  be  made  of  moneys 
received  did  not  affect  the  validity  of  the  provision  requiring  a 
license  to  be  obtained,  (3)  nor  did  the  authority  to  the  society  named 
to  prosecute  for  the  penalty  or  the  disposition  of  the  penalty.  lb. 

8. ,  Society  for  reformation  ofjwoenile  delinquents.]    Held,  also,  that 

such  society,  even  if  a  private  corporation,  was  such  only  for  public 
uses,  and  that  the  appropriation  of  the  license  fees  to  it  was  not  a  gift 
to  a  private  charity,  but  a  provision  for  public  uses  lawfully  admin- 
istered through  that  corporation,  and  within  the  constitutional  power 
of  the  legislature.  The  amendments  to  the  constitution  taking  effect 
January  1, 1875,  do  not  restrict  this  power.  lb. 

4.  ,  Appropriation  to,  not  a  gift  to  a  primte  charity.]    Held,  farther, 

that  even  if  the  society  was  a  mere  private  corporation,  and  the  appro- 
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priation  a  mere  gift  for  private  ase  in  view  of  the  objects  of  the  society 
it  is  clearly  sostainable ;  (following  Fire  Department  ofN.  T.  v.  Noble. 
8  E.  D.  Smith,  440).  People  v.  BaicMlor,  58  N.  Y.  128,  distinguished.  lb. 

5.  ,  Taxation — power  of  legislature  ae  to.]    The  power  of  the  legis- 

latare  in  the  absence  of  constitutional  restriction  over  the  subject  of 
taxation  is  supreme,  and  it  is  exclusively  within  legislative  discretion 
to  determine  tne  subject  and  class  to  be  taxed,  the  district  within  which 
it  is  to  be  collected,  and  the  manner  of  its  collection,,  and  the  purpose 
to  which  it  shall  be  applied,  and  the  constitutional  inhibition  against 
taking  private  property  for  public  use,  etc.,  and  depriving  of  property 
without  due  process,  etc.,  are  not  limitations  on  the  taxing  power.  lb 

Animals  :  See  Negligence,  16 ;  Statute  of  Limitation,  575. 

Annual  Bents  :  See  Interest,  184. 

AJ7SWER:  See  Pleading,  449,  670. 

Apfeal  — form  of  notice  of]  A  notice  of  appeal  from  a  judgment  of  a 
justice  of  the  peace  was  not  signed  at  tne  bottom  by  the  appellant 
or  his  attorney,  but  was  indorsed  on  the  outside,  "  Notice  of  appeal,  H. 
N.  Warner,  appellant's  attorney,"  held,  sufficient. 

Burrows  v,  Norton 97 

2. .1  Even  if  insufficient,  the  appellate  court  might  cure  the  defect  by 

amendment.  lb. 

8. ,  To  the  Court  of  Appeals — when  not  aUotoctble.]     In  an  appeal 

involving  less  than  (500,  decided  by  the  general  term,  there  was 
involved  only  a  question  of  fact  and  one  concerning  the  admissibil- 
ity of  the  testimony  of  a  physician  as  to  the  value  of  the  services  of 
a  nurse  to  a  sick  person  in  a  peculiar  case.  Held  not  a  proper  case  to 
go  to  the  Court  of  Appeals. 

Woodward  v.  Bugsbee 204 

4. ,  Case  on — Evidence  not  returned  presumed  to  warrant  decision,] 

In  the  absence  of  all  the  evidence  given  upon  the  trial,  the  appellate 
court  will  assume,  when  the  question  is  upon  the  sufficiency  of  the 
evidence,  that  that  which  is  not  returned  to  it  ^warranted  the  ruling 
and  justified  the  verdict.  Accordine^ly,  where  a  material  part  of  the 
evidence  before  the  jury  was  the  physical  action  of  a  witness,  held, 
that  a  return  onlj  of  the  words  used  by  him  would  not  enable  the 
court  to  say  there  was  insufficient  evidence  to  sustain  a  verdict. 

Mahonet  0.  People 829 

See  Amendment,  80;  Attorney,  289;  Certiorari,  167,  260;  Costs, 
857,' 522, 690 ;  Evidence,  454 ;  Justice's  Court,  95, 718;  Mortgage, 
292 ;  New  York  Cftt,  824 ;  Reference,  710 ;  Surrogate's  Court, 
675 ;  Undertaking,  718. 

Appealable  Order  :  See  Costs,  858. 

Appearance:  >SCm  Judgment, 281. 

Application  of  Payments*.  See  Arrest,  294, 

Appointment  :  See  Executor,  98. 

Appraisal:  /S^  Eminent  Domain, 84, 215. 

Arbitration:  ^S^  Attorney, 289. 

Arrest — in  civil  action — fraud  must  affect  entire  claim.]  Where  two 
sei»rate  causes  of  action  are  joined  in  one  complaint  an  arrest  will  not 
lie  for  fraud  in  respect  to  one  where  the  defendant  is  innocent  as  to 
the  other.    Accordingly,  where  an  action  was  brought  to  recover  the 
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balance  on  a  contlnaooB  account  running  from  February  to  October, 
Md,  that  an  order  of  arrest  would  x^ot  be  allowed,  upon  the  g^und  of 
alleged  fraud  of  defendant  in  incurring  the  obligation  committed  in 
August. 

TOFFET  D.  WiLLIAMB 204 

Arson  :  See  Crdcinal  Eyidbncb,  689 ;  Criminal  Law,  589. 

Assault  and  Battbrt  :  See  Criminal  Law,  802. 
Assault  "^th  intent  to  Kill:  See  Criminal  Law,  265. 

Assessment — official  ditcretian  of  asseseors.  ]  Local  assessors,  within  the 
line  of  their  dutj,  act  quasi-judicially,  and  the  court  will  not  interfere 
with  the  exercise  of  their  reasonable  discretion. 

Petition  of  Voorhis 845 

See  Highway,  207 ;  Municipal  Corporation,  188 ;  New  York  City, 
848,  845, 849 ;  Statutory  Construction,  61  ;  Taxation,  61, 155. 

Assessment  Roll  :  See  New  Trial,  148 ;  Taxation,  84. 

Assessor:  See  Assessment,  845. 

Assignment  :  See  Gift,  528 ;  Supplementary  Proceedings,  271 ;  Trusts, 

65 ;  Warranty,  68. 

Assignment  for  Benefit  of  Creditors  :  See  Evidence,  8. 

Attachment — action  in  aid  of  cannot  be  brougJU  in  attaching  ereditor^e 
name — partiee.']  An  action  in  aid  of  an  attachment  brought  to 
enforce  choses  m  action  upon  which  such  attachment  has  been  levied 
(Code,  §§  282,  237),  must  be  brought  in  the  name  pf  the  sheriff  or  of 
the  debtor.  While  the  attaching  plaintiff  may  control  such  action 
he  cannot  bring  it  in  his  own  name.  O'Brien  v.  Mb^,  d  Trad,  Fire 
Ins.  Co.,  14  Abb.,  N.  S.,  814,  followed. 

LuPTON  «.  Smith 274 

Attorney  —  lien  of  upon  judgment — rectcTiee  surplus  moneys  upon  which 
judgment  is  lien.]  In  a  reference  to  determine  upon  the  distribution 
of  surplus  moneys  upon  a  mortgage  foreclosure,  U.,  who  had  a  judg- 
ment which  he  alleged  to  be  a  lien  upon  the  surplus,  filed  notice  of 
claim  thereto.  F.,  the  attorney  of  H.,  also  filed  notice  of  claim  to  the 
surplus  moneys  for  his  services  in  recovering  the  judgment.  The  ref- 
eree was  ordered  to  ascertain  and  report  the  amount  due  to  H.  "  and 
any  other  person  which  is  a  lien  and  the  privities  of  the  several  liens." 
H.  made  no  objection  to  the  investigation  of  the  claim  of  J.  by  the 
referee  founded  on  the  standing  of  J.  Held,  (1)  that  the  order  author- 
ized an  investigation  as  to  the  amount  of  the  claim  of  J.,  and  if  that 
authority  was  irregular  it  could  only  be  corrected  by  an  appeal  from 
the  order;  (2)  that  the  attorney's  lien  of  J.  on  the  judgment  extended 
to  the  surplus  moneys;  and,  (8)  that  H.  not  objecting  to  the  examina- 
tion of  the  account  of  J.  by  the  referee  the  proceeding  was  good  as 
an  arbitration,  if  not  good  as  a  reference. 

Atlantic  Savings  Bank  v,  Hetterick 289 

2.  .  Damages  —  value  of  legal  services.]    H.  had  a  judgment  against  S. 

for  $41,951,  recovered  by  J.  as  attorney.  The  title  to  the  mortgaged 
premises  was  in  M.  J.,  as  attorney  for  H.,  obtained  a  judgment 
declaring  the  title  to  be  in  S.,  and  the  first-named  judgment  a  lien 
thereon.  Held,  that  an  allowance  to  J.  for  services,  of  ^,713.08,  wan 
reasonable.  lb. 

8.  ,  Lien  of  upon  judgment  —  I^otice.]  Where  a  j  udgment  was  wholly 

for  costs,  Iidd,  that  the  attorney  for  the  judgment  creditor  had  a  lien 
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upon  the  judgment  to  the  whole  amoont  and  the  record  of  the  jndf- 
meut  was  notice  to  all  parties  to  the  action  that  the  attorney  had  each 
a  lien. 

LEBHER9.  ROB88NSR 674 

See  IirrHBBST,  488 ;  Judombmt,  281 ;  Married  Women,  687 ;  Subbo- 

oATR'tt  Court,  675. 

Award  :  See  Eminent  Domain,  698. 

BAiiiiiBNT  — pledge  of  bond — righU  qf  pledgee,]  The  father  of  L.  ffave  to  L. 
his  bond  for  $1 ,400,  payable  after  the  obligor's  death.  Upon  the  pledge 
of  this  bond  plaintiff  advanced  L.  $800,  L.  ffiving  his  note  payable 
one  day  after  date.  After  this  L.  first  and  then  his  father  died,  L. 
having  failed  to  redeem  the  bond.  Reld,  that  plaintiff  was  entitled  to 
recover  its  whole  amount  from  the  estate  of  the  father  and  account  to 
the  estate  of  L.  for  the  balance  remaining  after  payment  of  the  note 
ofL. 

Peck  «.  ScHENCK 602 

Ballot  :  See  Elections,  686. 

Bank  Book:  See  Qitt,  151. 

Bank  Stock  :  See  Taxation,  155. 

Banking  :  See  Agency,  585, 589 ;  Check,  255,  288 ;  Uburt,  484. 

Bankruptcy  :  See  Conversion,  218,  699 ;  Damages,  699 ;  Promissobt 

Note,  57. 

Bar  to  Action  :  See  Former  Adjudication,  180 ;  Justice's  Court,  663. 

Bequest  :  See  Will,  562, 664. 

Bill  of  Exchange  :  See  Check,  255, 288. 

Bills  and  Notes  :  See  Promissory  Notes. 

Board  of  Education  :  See  New  York  City,  867. 

Boundary  —  adtferee  paeseeeion — divinan  fence. j  Where  the  trae  bound 
aiy  line  between  adjoining  farms,  as  described  in  the  deeds  to  the 
respective  owners,  was  a  patent  line,  held,  that  the  fact  that  a  brush 
fence,  which  for  fiftv  years  had  divided  the  farms,  was  at  some  dis- 
tance to  one  side  of  tnat  patent  line,  it  appearing  that  such  fence  was 
erected  and  maintained  for  convenience  only,  and  had  not  been  at  any 
time  recognized  and  acquiesced  in  by  the  admissions  and  acts  of  the 
owners  as  the  line  between  such  farms,  would  not  operate  to  establish 
such  fence  as  the  true  division  line. 

Jones  v.  Smith 490 

2. ,  Mxed  monuments  control.]    A  boundary  line  was  set  forth  in 

a  deed  thus,  '*  westerly  by  a  small  stream  *  *  *.  Reference  being 
had  to  the  plan  in  the  margin  will  more  fully  appear."  There  was 
a  map  on  the  margin  of  the  deed.  Held,  that  the  stream  was  a 
fixed  monument  and  would  control  the  boundary,  notwithstanding 
the  map  might  appear  to  give  a  different  one. 

Jamison  v.  Cornell 628 

8.  ,  Practical  location.]    In  order  to  establish  a  boundary  line  by 

practical  location  it. must  be  held  and  marked  by  a  fence  or  other 
hiclosure,  or  the  land  occupied  adversely  up  to  it  as  a  recognized  one 
for  a  sufiSdent  period  to  bar  an  entry.  lb. 


,  Stakee  fixed   control   distancee — Admeaturement  of  dower,] 

Where  commissioners  to  measure  dower  fixed  stakes  at  the  comers 
of  the  dower  lands  set  off",  which  stakes  were  referred  to  in  Uie 
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description  oonWned  in  their  report,  held^  that  such  stakee  would  oon- 
trol  the  diBtances  named  in  such  report. 

JONBS  V.  GABROLL; 631 

5. ,  Petrtition.]    Held,  also,  that  when  on  the  snbeequent  partition 

of  the  dower  lande,  the  oommisaioners  to  partition,  bj  confining  them- 
selves strictlj  to  the  distances  named  in  the  report  of  the  dower  com- 
missioners, only  divided  a  part  of  the  land  included  between  the 
stakes,  the  portion  not  included  remained  unpartitioned.  lb. 

6.  ,  Estoppel.]    Held,  further,  that  the  parties  to  the  proceedings 

for  partition  were  not  estopped  by  failure  to  object  to  aifd  by  action 
upon  the  partition  actually  made.  lb. 

Brid^  :  See'RiQawAs,  6,  594. 

Bbookltit,  City  op:  See  Mukicipal  Corporation,  188. 

Burden   of   Proof:  See  Constitutional   Law,  89;   Criminal  Syi- 

DBNCB,  670. 

Burglary:  See  Criminal  Evidbnce,  33. 

Canal  Boat  :  See  Mortoaqb,  27 ;  Ships  and  Vbssslb,  617. 

Capacity  :  See  Undue  Influence,  79. 

Carrier  :  See  Common  Carrier,  22. 

Casb  on  Appeal  :  See  Appeal,  329 ;  Reference,  305. 

Gases  DisdNouisHED,  Doubted,  Followed  and  Oyerrulbd. 

Bellinobr  v.  N.  T.  C.  R  R.  Co.,  23  N.T.  42,  followed 653,  654 

Benton  v.  Pratt,  2  Wend.  385,  overruled 15 

Corning  v.  Slosson,  16  N.  Y.  294,  distinguished 448 

Campbell  v.  Tate,  7  Lans.  370,  followed 55 

Crawford  v.  Collins,  45  Barb.  482,  followed 618 

De  Witt  v.  Buchanan,  54  Barb.  32,  followed 300 

De  Witt  v.  Walton,  9  N.  Y.  571,  doubted 26 

Dung  v.  Parker,  52  N.  Y.  494,  followed 15 

Erben  v.  Lorillard,  19  N.  Y.  802,  followed 301 

Fire  Department  of  N.  Y.  v.  Noble,  3  E.  D.  Smith,  440,  followed. .  320 
FtRST  Nat.  Bank  of  Whitehall  v.  Lamb,  50  N.  Y.  100,  followed  . .  486 

Fonda  v.  Borst,  2  Keyes,  48,  followed 175 

Gilchrist  v.  Comfort.  34  N.  Y.  235,  followed 142 

Gillespie  v.  Broas,  23  Barb.  370,  followed 705 

Matter  of  Bronbon,  1  Tuck.  467,  followed 101 

Merrill  v.  Green,  55  N.  Y.  270,  followed 286 

O'Brien  v.  Mech.  &  Trad.  F.  Ins.  Co.,  14  Abb.  N.  S.  814,  followed. .  276 

Park  Bank  9.  Watson,  42  N.  Y.  490,  doubted 287 

Parks  v.  City  of  Newburyport,  10  Gray,  28,  followed 164 

People  v.  Batchellor,  53  N.  Y.  128,  distinguished 321 

Petition  of  Phillips.  4  N.  Y.  Sup.  484,  followed 344,  850 

Swift©.  Hart.  12  Barb.  531,  doubted 28 

Van  Rensselaer  v.  Yickery,  3  Lans.  57,  followed 492 

Von  Rhadb  o.  Von  Rhade,  2  N.  Y.  Snp.  491,  distinguished 288 

Williams  v.  Franklin  Association,  26  Ind.  310,  doubted 661 

Cause  of  Action  :  See  Complaint,  696 ;  Db.murrer,  56. 
Caution  :  See  Negligence,  49. 
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Cbbtificatb  :  8m  Taxation,  84.  'a«>> 

Certification:  ^Sm Ohbck,  288. 

Certified  Copy  :  See  Evidencb,  8. 

Certiorari — review  ofjiidginent  in  jtutice^e  court — ^A  oommon-law  certi- 
orari held  not  to  be  allowable  to  review  a  jaetice's  court  judgment,  for 
the  reason  that  the  time  for  appealing  had  expired.  The  only  mode 
of  reviewing  such  judgments  is  by  appeal,  as  provided  by  the  Code, 
§851. 

Peoflb  ex  rel.  Hallook  «.  Sleioht 167 

2.  ,  Evidence  may  be  reviewed  on.]    Upon  a  certiorari,  the  court 

may  go  beyond  the  question  whether  the  inferior  tribunal  had  juris- 
diction to  examine  the  evidence  and  determine  whether  there  was  any 
competent  proof  of  the  facts  necessary  to  authorize  the  adjudication 
made,  and  whether,  in  making  it,  any  rule  of  law  affecting  the  rights 
of  the  parties  has  been  violated.  People  v.  Smithj  45  N.  Y.  776,  fol- 
lowed. 

People  exrel.  Sanders «.  Or.  of  Spec.  Sessions 260 

8. ,  Disputed  oueetion  of  fact  not  revieu>ed,'\  A  witness  was  sworn  for, 

the  people,  at  the  trial  of  a  complaint  against  a  person  for  abandoning 
his  family,  and  no  objection  was  taken  to  her  competencv,  although 
defendant  appeared  by  counsel.  Held,  that  defendant  could  not  raise 
the  question  of  competency  on  appeal.  lb. 

4.  ,  Witness  — failure  to  object  to,  incompetent.]  Upon  a  certiorari  the 
appellate  court  will  not  review  a  decision  of  a  mere  question  of  fact 
upon  the  weight  of  evidence.  lb. 

5.  ,  Only  completed  proceedings  reviewed  by,]  In  proceedings  by 
certiorari  to  review  the  action  of  the  trustees  of  a  village  in  relation 
to  the  assessment  of  a  tax,  it  did  not  appear  that  the  respondents  had, 
in  any  manner,  adjudicated  or  determined  that  any  tax  be  laid.  Held, 
that  the  certiorari  was  prematurely  allowed.  This  writ  does  not  go  to 
inferior  courts,  tribunals  or  officers,  exercising  judicial  functions, 
until  the  proceedings  before  them  are  completed,  and  a  final  deter- 
mination or  adjudication  had. 

Cutler  v.  Trustees  of  Palmyra 609 

See  Criminal  Law,  808 ;  Taxation,  165. 

Charge  to  Jury:  See  Criminal  Law,  802 ;  Master  and  Servant,  475; 

Trial,  280, 716. 

Chattel  Mobtoaob  :  See  Insurance,  46 ;  Mobtga&b,  27 ;  Warranty, 

708. 

Check  —  notice  of  demand  and  refusal  necessary  to  hold  drawer.]  In  an 
action  upon  a  check,  the  complaint  did  not  aver  notice  to  the  drawer 
of  demand  and  non-payment.  Held,  that  the  drawer  could  not  be  made 
liable. 

JuDD  «.  Smith 255 

2. ,  Certification  of—liabHUyof  bank— Bona  fide  holder— Agency.] 

J.  drew  a  check  to  tne  order  of  nis  wife,  May  5, 1862,  on  a  bank,  which 
was  on  that  day  certified  by  the  bank  (J.'s  account  there  being  then 
good  for  the  amount),  but  not  charged  up  against  J.  He  gave  the 
check  to  his  wife,  who  indorsed  it  and  returned  it  to  him.  It  was 
put  away  and  forgotten,  and  was  not  used  until  January  18,  1869,when 
it  was  transferred  bv  J.  to  plaintiff  in  consideration  of  an  executory 
agreement  by  plaintiff  to  pay  a  certain  sum  out  of  contingent  profits 
from  a  patented  article .  At  the  time  the  check  was  drawn  and  cer- 
tified, and  afterward,  J.  was  the  attomev  in  fact  and  agent  of  his 
wife,  and  did  business  in  her  name.  Before  the  check  was  trans- 
ferred to  plaintiff,  the  deposit  of  J.  in  the  bank  had  been  reduced  to  a 
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nominal  sum.  Hdd,  that  plaintiff  did  not  part  with  valne  when  the 
check  was  transferred  to  him,  und  only  acquired  the  rights  of  J.'s 
wife ;  that  although  by  the  certification  the  wife  became  entitled  to 
the  amount  of  the  check  from  her  husband's  deposit,  she  having 
assented  to  her  husband's  withdrawing  that  amount,  and  he  having 
done  it,  although  not  by  the  use  of  the  check,  she  had,  through  him, 
received  the  benefit  of  the  amount  of  the  check,  and  had  no  daim 
thereon  against  the  bank. 

Stevbkb  v.  Cors  Exchakgb  Bank 288 

Chubch  Propkbtt  :  See  Taxation,  61. 

CiTiBS:  See  Municipal  Corporation,  188;  New  York  City,  219,^843, 

845,849;  Stattttory  Construction.  61. 

Civil  Dakaoe  Law  :  See  Excise,  102. 

Code  of  Ciyil  Procedure,  Cited,  Construed,  Explained  and  Passed 
UPON :  §  80,  528 ;  §  74,  576 ;  §  110.  516 ;  §  147. 169 ;  §  148, 169 ;  §  149, 
450;  §159,  450;  §165,256;  §169,78;  §170,78;  §171,78;  §173,276, 
868 ;  §  174,  276 ;  §  282.  275  ;  §  237,  275 ;  §  238,  275.  276 ;  §  252,  58 ; 
§267,457;  §268,  457;  §282,569;  §292,  675;  §808,886;  §804,278. 
274;  §  806,  859,  860;  §  807,  58,  525;  §  808,  856;  §  809,  356; 
§  851, 168  ;  §  853,  97  ;  §  866,  528  ;  §  871,  528,  524,  525  ;  §  m,  854,  855, 
856.859,360;  §890,8;  §898,8;  §899.3,461;  §449,177,178,180; 
§  462, 569 ;  §  469,  238.  ^ 

COMKENCEHENT  OF  ACTION  :  See  ACTION,  176. 

OOMXiBSiONER  OF  HIGHWAY :  See  Highway,  6, 531, 594. 

Commissions — far  ecUe  of  real  eetate — token  ctgerU  not  entitled  to.]  Phdn- 
tiff  was  employed  by  defendants,  for  a  commission,  to  sell  lands,  at  a 
price  not  less  than  $1^500  per  acre.  He  was  subsequently  authorized 
to  sell  for  $1,385  per  acre  within  thirty  days.  After  that  time  had 
expired  without  a  sale,  defendants  themselves  sold  the  lands  for 
$1,200  per  acre.  It  was  not  shown  that  a  sale  could  have  been  made 
for  more  than  $1,200,  and  there  was  evidence  that  it  could  not  be  sold 
for  that  price.  Held,  that  defendants  were  not  liable  to  plaintiff  for  a 
commission  upon  the  sale. 

Sattbrthwaitb  v.  Vrbeland 868 

See  Contract,  707 ;  Evidbnce,  707. 

COMMiTTBB  OF  LuNATic :  See  Practice,  205. 

Common  Carrier —  receipt  limiting  liability  not  binding  an  againet  carrier^M 
negligence.]  An  express  company,  upon  receiving  ^oods  for  transpor- 
tation, gave  a  receipt  in  which  it  was  provided  the  company  should 
not  be  liable  in  case  of  loss,  for  over  $50,  unless  the  value  was  therein 
stated,  and  not  liable  for  any  loss  unless  the  claim  therefor  was  made 
in  writing  within  thirty  (L&ys,  etc.  Held,  that  these  conditions  did 
not  limit  the  liability  of  the  company  for  damages  caused  by  its  own 
negligent  delay  to  deliver  the  goods  sent. 

Vroman  v.  Ambr.  Mer.  Un.  Ex.  Co 28 

2.  ,  Agency  —  waiver  by  agent  of  carrier,]  A  waiver  of  a  condition  of 

the  receipt  by  the  express  company's  agent  at  the  place  where  the 
goods  were  sent  from,  Juld  binding  on  the  company,  lb. 

8. ,  BaUroad  ticket — when  condition  limiting  tims  to  use  valid,] 

A  lay-over  ticket  issued  by  a  railroad  company  gave  the  holder  the 
rights  of  a  passenger  "  if  used  within  five  days  from  date."  Held, 
that  the  limitation  was  valid  and  was  not  waived  by  the  checking  of 
the  holder's  baggage  and  the  punching  of  the  ticket  by  a  baggageman 
of  the  company. 

Wentz  v.  Erie  Bailway  Company 566 

See  Nbgligencb,  550. 
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OoMMOxr  Schools  :  See  Nkw  Tobx  Cxty,  834.  'ao. 

Complaint —  loAo^  ie  one  cause  of  acHon,^  In  an  action  by  0.  against 
W.,  the  complaint  alleged  that  defendant  married  S.,  abandoned  her, 
married  C,  lived  with  her,  nrocored  a  decree  annulling  thia  marriage 
on  the  ground  that  the  first  wife  was  living,  etc.;  represented  to 
plaintiff  that  S.  was  dead,  and  he  had  a  right  to  re-marry ;  that  plain- 
tiff relied  on  those  representations  and  married  defendant ;  that  thev 
cohabited  together  ;  that  the  representations  were  false ;  set  forth 
plaintiff's  injury,  and  defendant's  means;  that  defendant  had  com- 
menced proceedings  to  have  his  marriage  with  plaintiff  declared  void, 
etc.,  etc.  Held,  that  the  complaint  contained  but  one  cause  of  action, 
and  that  for  the  wrong  done  plaintiff  by  defendant's  fraud,  and  a 
motion  to  require  separate  causes  of  action  to  be  stated  should  be 
denied. 

Price  «.  PmcB 096 

See  Ambndmbnt,  80 ;  Plbadino,  76, 169, 691,  701 ;  Practicb,  861. 

GOMFOUND  Interest  :  Su  Will,  662. 

CoMFROHisB :  See  Surrogate's  Court,  676. 

Cohftroller's  Deed  :  See  Taxation,  84. 

Compulsory  Reference  :  See  Reference,  186. 

Computation  of  Interest  :  See  Interest,  184. 

Condition  :  See  Common  Carrier,  22, 656 ;  Insurance,  672,  619, 648. 

Conflict  of  Law  :  See  Jurisdiction,  299 ;  Usury,  484. 

Consequential  Damage  :  See  Water,  661. 

Consideration — promieeorynate  preeumptive  emdenee  ofeufflcient,]  A 
note  was  ffiven  in  settlement  of  an  account.  The  account  was  pre- 
sented at  tne  trial  and  marked  for  identification.  Held,  that  the  failure 
by  defendant  to  offer  the  account  in  evidence  furnished  no  presump- 
tion of  a  want  of  consideration  for  the  note.  The  note,  itself,  was 
presumptive  evidence  of  a  sufiicient  consideration. 

Conway  v.  Williams 689 

See  Contract,  148, 212;  Husband  and  Wife,  618 ;  Mortgage,  292 ; 

Warranty,  68. 

0' 

Conspiracy:  See  Criminal  Law,  277. 

Constitutional  Law  —  legidatttre  may  pass  act  ehanoing  the  burden  of 
proof  as  to  title.]  By  Laws  of  1821,  chap.  19,  entitled  "  An  act  to  pelr- 
petuate  certain  testimony  respecting  the  title  to  the  Pulteney  estate, 
in  this  State/*  it  is  provided  (§  8)  tmit  copies  of  the  depositions  taken* 
in  accordance  therewith,  dulv  certified,  shall  be  prima  facie  evidence 
of  the  facts  in  all  suits  in  wnich  the  title  to  the  Pulteney  estate  may, 
in  anywise,  be  drawn  into  question.  Aeld,  that  the  lec^slature  had 
power  to  pass  the  act,  notwithstanding  (1)  it  changed  the  burden  of 
proof  from  those  asserting  to  those  denying  the  title ;  and  (2)  no  pro- 
vision was  made  for  notice  of  the  taking  of  the  deposition  to  those 
interested  in  rebutting  the  testimony ;  and  (8)  the  chancellor  was,  by 
the  act(§  2),  made  the  exclusive  judge  of  the  weight  of  the  evidence. 

Howard  v.  Moot 89 

2. ,   When  ot^jeetion  of  uneonstittitionaUty  cannot  be  raised.]    The 

objection  that  a  statute  was  unconstitutional,  held^  not  available  upon 
a  motion  for  a  new  trial  Upon  exceptions  ordered  to  be  first  heard  at 
general  term,  such  objection  not  having  been  taken  at  the  trial. 

Emmons  «.  Wheblbb 617 

See  Amusbmbntb,  810;  Elbchons,  686 ;  Excise,  102. 

Vol.  V,  N.  Y.  Rkp.«  92 
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OoMtnTunoH  OF  State,  Afflibd,  Ezflahtod  aistd  Cited:  » 

Abt.  1,8  2 885 

Abt.1,§17 99 

Abt.2,§  4 638 

Abt.  3,  §16 192 

Ookstruction  of  Contract:  See  Contract,  186,  498,  673,  677,  707; 
Inburancb,  208,  619,  643 ;  Landi^rd  and  fvjsijos^,  550 ;  Trust,  65, 
596, 605 ;  UNDSRTAKiNa,  717. 

Construction  of  Pleading  :  See  Pleading,  76. 

Construction  of  Will  :  See  Legacy,  451 ;  Will,  105, 248, 534, 562,  664. 

CoNTBHFT :  See  Reference,  297 ;  Sufplementart  Proceedings.  271. 

Contract  —  iUegcU  contract  —  when  iUegcU  part  of  contract  8ef>erable — recov- 
ery for  goods  delivered  under.]  A  contract  was  made  on  behalf  of  the 
B.  company  and  the  P.  company,  two  corporations,  whereby  the  B. 
company  agreed  to  sell  and  deliver  to  the  P.  company,  daring  a 
season,  coal  at  the  market  price,  which  the  P.  company  agreed  to 
pay.  A  separate  article  of  the  contract  contained  a  provision  that 
the  vendor  should  not,  during  the  season,  sell  coal  to  any  other  party 
to  go  north  of  the  Pennsylvania  line.  ITeld,  that  if  the  provision 
was  illegal  a  sufficient  consideration  for  the  contract  remained  after 
its  rejection,  and  the  vendor  was  entitled  to  maintain  an  action  for 
the  coal  delivered. 

Arnot  v.  Pittston  and  Elkira  Coal  Co 148 

2. ,  When  parties  not  in  pari  delicto.]     The  contract  soon  after  it 

was  made  ana  before  it  was  completed,  was  rescinded  by  the  vendor, 
who  brought  the  action  for  the  value  of  the  coal  delivered.  SMy  that 
the  parties  were  not  in  pari  delicto,  and  the  vendor  could  maintain 
the  action,  lb. 

8.  ,  Agency  —  atUliority  to  make  illegal  contract  not  presumed.]   The 

contract  was  made  on  the  part  of  the  B.  company  by  an  agent,  and 
on  the  part  of  the  P.  company  by  its  president.  The  B.  company  did 
not  ratify  but  disaffirmed  the  contract  when  it  came  to  its  knowledge. 
Held,  that  for  that  reason  also  the  parties  were  not  in  pcm  delicto. 
The  right  of  an  agent  to  enter  into  an  illegal  contract  will  not  ordi- 
narily be  presumed,  and  the  contract  is  not  obligatory  on  the  princi- 
pal, and  he  may  disaffirm  it  lb. 

4.  ,  Construction  of —  evidence — nature  of  ha/rdpan.]    In  a  contract 

in  which  plaintiff  agreed  to  excavate  rock  at  one  price  and  earth  at 
another,  it  was  provided  that  *'  work  not  herein  classed  or  defined  as 
to  price  shall  be  paid  for  at  cost  and  fifteen  per  cent  added."  In  an 
action  for  work  done  under  the  contract,  h^eld,  that  evidence  was  admis- 
sible to  show  that  hard-pan  was  neither  rock  nor  earth. 

Dickinson  v.  Water  Comrs.  of  Poughkeefsib 185 

5.  ,  lUegal  contract  avoids  agreements  made  in  furtherance  of  U!\    An 

a^^efnent  was  made  whereby  R.  was  to  withdraw  from  candidacy  for 
the  office  of  mayor  and  run  for  another  office,  on  condition  that  K.,  who 
was  al|K)  a  cancUdate  for  the  office  of  mayor,  would  pay  R.'s  past  and 
future  expenses  as  candidate.  Held,  that  the  agreement  being  illegal, 
a  subsequent  direction  by  E.  to  expend  money  in  furtherance  of  it,  and 
a  promise  to  pay  therefor,  would  be  void. 

Robinson  v.  Kalbfleisch 212 

6.  „  Construction  of —  mortgage.]    A  mortgage  made  on  the  28th 

of  June,  1871,  was  conditioned  for  the  payment  of  $500  "  on  the  1st 
day  of  April,  A.  D.  1878,  with  interest  annually  on  the  Ist  day  of  April 
in  each  year."  Heldy  that  interest  was  payable  on  each  1st  of  April 
until  the  mortgage  was  due,  and  a  foreSosore  for  a  fkiluie  to  pay 
interest  April  1. 1872,  was  proper. 

CooKo.  Rogers 498 
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7. »  EsidsHon  of,  far  fraud  in-^ii^tired  party  may  rescind  and 

recover  upon  a  quantum  meruit.]  Defenduit  repreaented  to  plain- 
tiff that  he  owned  a  farm  worth  $7,000.  Plaintiff  believing  this 
agreed  to  work  for  defendant  aa  a  farm  laborer  for  eight  months. 
Defendant's  wife  owned  the  farm,  although  plaintiff  owned  the  personal 
property  thereon,  which  was  worth  $1,000.  ^<^,  that  the  misrepre- 
sentation was  a  material  one,  and  that  plaintiff,  on  discovery  of  its 
falsity,  had  a  right  to  rescind  the  contract  and  bring  action  to  recover 
for  services  already  performed  thereunder. 

Taylor  v.  Scovillb 568 

8*  ,  For. hoard  and  services   not   implied  between  near  relatives,] 

Defendant,  during  the  pendency  of  an  action  against  her  husband  for 
divorce,  was  invited  by  plaintiff's  wife,  her  sister,  with  the  acquies- 
cence of  plaintiff,  to  stay  at  plaintiffs  house  until  she  could  do  better ; 
and  she  and  her  two  children  lived  several  months  in  plaintiff^s  family. 
During  her  stay  she  assisted  in  doing  the  household  work.  Held\ 
that  an  agreement  that  she  was  to  recover  compensation  for  her  labor 
and  pay  plaintiff  for  board  would  not  be  implied. 

VAN  KUREN  tJ.  Saxton 666 

9. .]  Transactions  of  this  kind  between  relatives  stand  on  a  different 

footing  from  those  between  persons  not  related.  In  the  latter  case  the 
law  may,  in  the  absence  of  special  circumstances,  imply  mutual  prem- 
ises, while  in  the  former  it  will  not.  lb. 

10. ,  GonetrueUon  of]     Defendants  agreed  to  repair  a  locomotive 

engine  for  defendant,  defendant  agreeing  to  pay  fifty  per  cent  of  the 
bills  as  the  work  progressed,  and  the  balance  at  the  completion  of  the 
work.  Plaintiff  not  paying  the  first-named  fifty  per  cent,  defendants 
stopped  the  work,  and  before  it  was  renewed  the  locomotive  was 
destroyed  by  fire.  Held,  that  defendant  was  entitled  to  recover  only 
the  fifty  x>er  cent  first  named  upon  the  work  already  done. 

TTNe  «.  Fields 679 

11. .  Construction  of — made  by  letters  —  Delivery.]    Plaintiff,  who 

resided  in  Ireland,  wrote  to  his  agent  in  New  York  this : "  I  offer  to  ship 
for  account  of  Mr.  Hamill  (defendant)  600  tons  of  good  scraps  at  £5 
10s.  *  *  *  to  New  York,  the  iron  to  be  shipped  in  the  first  suitable 
vessel."  To  this  defendant  replied  by  letter,  informing  plaintiff  that 
his  agent  *'  has  this  day  offered  to  me  the  iron  described  in  your 
letter  to  him.  I  have  offered  to  take  the  iron  at  $66  per  ton  delivered 
in  this  city."  Plaintiff  replied  by  letter :  "  I  am  favored  with  your 
letter  accepting  my  ofier  to  ship  you  600  tons  scrap  iron  as  described 
in  my  letter  of  21st  July  (the  one  to  the  agent),  at  $66  per  ton,  which 
I  hereby  confirm."  Defendant  made  no  answer  to  this  letter.  Plain- 
tiff shipped  the  iron,  and  forwarded  the  bill  of  lading  to  the  defend- 
ant, who  acknowledged  the  receipt  of  the  same.  Held,  that  the  con- 
tract was  one  to  ship  on  account  of  defendant  and  not  to  deliver  in 
New  York,  and  the  iron  was  at  the  risk  of  the  defendant,  and  the  title 
in  him  after  the  same  was  properly  shipped. 

CoNKOLLT  «.  Hamill .   ..677 

12. ,  Construction  of —  Sale  —  Commissums.]    Defendant  agreed  to 

pay  plaintiff  $1,600  if  he  would  find  a  customer  who  would  pay  defend- 
ant $17,600  for  a  certain  territory  of  a  patent  right,  or  10  per  cent  on 
such  less  sum  as  defendant  might  agree  to  take.  Plaintiff  had  con- 
versations with  reference  to  the  sale  n^th  H.  and  S.,  but  no  sale  was 
made.  Two  years  afterward  defendants  H.  and  S.  entered  into  part- 
nership for  the  sale  of  the  territory  of  the  patent  right  and  the  man- 
ufacture of  the  patented  article,  it  being  agreed  that  the  firm*  should 
pay  defendant  $16,000  out  of  the  contingent  profits  of  the  businesd 
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Held^  not  a  sale  under  the  agreement  between  plaintiff  and  defend- 
ant, and  that  plaintiff  was  not  entitled  to  commiflsion  therefor. 

F»AZEE«.  Wyckoff 707 

See  Action*  30 ;  Agency,  25,  51 ;  Bailment,  693 ;  Ooiocon  Gabbier,  22 ; 
Deed,  178  ;  Estoppel,  679 ;  Evidence,  454,  677,  707 ;  Excise,  102 ; 
Highway,  178;  Injunction,  483;  Insubance,  46,  120,  193,  208; 
Intbbbst,  677;  Landlobd  and  Tenant,  550 ;  Lunatic,  694 ;  Mort- 
gage, 27  ;  New  Yobk  City,  219 ;  Pabtnebship.  669 ;  Sale,  27.  183, 
1315 ;  Sebyices,  711 ;  Statute  op  Fbauds,  14 ;  Tbust,  65 ;  Under- 
taking, 717 ;  Wabbanty,  63. 

Contributoby  Negligence  :  See  Negligence,  49, 122. 

CoNYEBSiON  —  silence  does  not  extinguish  elaim  founded  on  —  Estoppel — 
receipt  of  dividend  from  bankrupt's  estate.]  Defendant  bought  some 
railroad  stock  for  plaintiff  upon  a  margin  deposited  with  him  bj 
plaintiff.  Afterward  defendant  failed,  made  an  assignment,  and 
sold  the  stock.  Plaintiff  accepted  a  dividcind  from  defendant's  estate, 
and  defendant  was  discharged  under  the  bankrupt  act.  Held,  (1)  that  • 
plaintiff's  cause  of  action  for  the  conversion  of  the  stock  would  not  be 
extinguished  bj  plaintiff's  silence,  and  (2)  the  receipt  of  the  dividend 
would  not  of  itself  extinguish  the  claim,  if  not  received  with  that 
intent,  or  with  knowledge  that  receiving  it  would  extinguish  such 
claim. 

MiNBHULL  «.  ABTHUB 218 

2. ,  WTuU  uriU  maintain  action  for — propertf/  seieed  by  marshal,} 

Defendants  were  petitioners  in  bahKruptcj  proceedings  against  a  firm. 
In  such  proceedings  the  marshal  seized  plaintiff's  property.  Defend- 
ant's attorney  took  an  active  part  in  directing  the  seizure,  and  when 
defendants  were  informed  that  plaintiff  claimed  the  property,  gave 
a  bond  to  the  marshal  indemnifying  him.  Held,  sufficient  to  sus- 
tain an  action  for  the  seizure  against  defendants. 

Welsh  v,  Goohban - 699 

See  Action,  30 ;  Amendment,  80 ;  Costs,  278 ;  Evidence,  299 ;  Sale,  27. 

Conveyance  :  See  Eyidbncb,  454. 

Cobpobation — formed  under  general  lato — liability  of  trustees.]  Defend- 
ant became  trustee  of  a  corporation,  organized  under  the  general  act 
January  27,  1872,  and  resigned  August  20, 1872.  His  resignation  was 
not  acted  on  or  entered  on  the  books  of  the  company  until  November 
following.  When  defendant  became  trustee  the  annual  statement 
required  by  law  (Laws  1848,  chap.  40,  §  12)  to  be  published  within 
twenty  days  after  the  first  of  January  was  not  published,  nor  was  it 
published  during  his  trusteeship,  ffeldj  (1)  that  the  trusteeship 
lasted  from  January  27  to  August  20, and  no  longer;  (2)  that  defend- 
ant was,  by  reason  of  the  omission  to  publish,  personally  liable  for 
an  indebtedness  of  the  corporation',  contracted  between  July  6  and 
August  20,  but  was  not  so  liable  after  August  20. 

Chandler  «.  Hoag 197 

2. ,  ResigruUion  of  trustees.]    The  third  section  of  the  act  mentioned 

(Laws  1848,  chap.  40)  does  not  require  an  acceptance  or  an  entry  on 
the  minutes  of  the  corporation  to  make  the  resignation  of  a  trustee 
complete.  lb. 

8.  -  ,  Parties — stockholders  of  corporation  —  JPhraudttlent  acts  of  cor- 
porate directors — Cause  of  action — facts  constituting  —  Demurrer,] 
In  an  action  bv  certain  stockholders  of  the  N.  company,  a  corporation, 
against,  the  N.  company,  its  directors  and  the  0.  company,  a  cor- 
poration, the  complaint  alleged  that  the  N.  company  was  doing  a 
prosperous  business ;  that  the  directors,  for  the  purpose  of  personal 
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^  ffain  and  to  defraad  plaintifb,  eold  and  transferred  the  property  of 

the  N.  company  to  the  O.  company  for  a  sum  far  leBs  than  its  Talne, 

'  receivinfi^  in  pay  therefor  stock  in  the  O.  company ;  that  the  O.  com- 

pany had  knowledge  that  the  directors  had  no  authority  to  make  the 
sale;  that  the  same  was  made  under  a  fraudulent  agreement  between 
the  directors  and  the  O.  company ;  that  the  directors  were  requested 
and  refused  to  take  action  to  recoyer  back  the  property,  and  the 
plaintiffs  asked  in  behalf  of  plaintiffs  and  others  interested  with 
them,  among  other  kinds  of  relief ,  that  the  sale  be  set  aside  and  the 
proper^  restored.  HM,  upon  demurrer  to  the  complaint,  (1)  that  the 
plaintiffs  were  entitled  to  maintain  the  action  (Code,  ^  119);  (3)  that 
the  facts  alleged  constituted  a  cause  of  action  against  the  N.  company 
and  its  directors  (and  this  would  not  be  affect^  by  the  circumstance 
that  the  complaint  might  not  justify  all  the  relief  prayed  for);  (3)  that 
the  action  could  be  maintained  against  the  O.  company  on  the  allega- 
tions of  the  complaint,  and  it  was  not  necessary  that  the  plaintiff  should 
restore  to  that  company  what  it  had  jMurted  with  to  acquire  the  prop- 
erty. 

Qrat  0.  N.  Y.  AiTD  ViBG.  Steamship  Go 224 

;  Agency — T€Uiification,'\    The  complaint  showed  that  the  stock 


of  the  O.  company  had  not  come  into  the  treasury  of  the  N.  company. 
HM^  that  the  rule  that  a  principal  who  adopts  the  fraud  of  an  agent 
by  taking  the  fruits,  has  no  standing  to  maintain  an  action,  did  not 
apply.  lb. 

5. ,  Juritdictum  —  whmi  cowrU    cf  this  State  have  of  foreign  eor- 

poration  —  Parties — in  a>ctum  by  stoekhold&r  against  corporation 
— token  other  stockhMere  need  not  be  joined.]  In  an  action  by  certain 
stockholders  and  directors  of  a  corporation  organized  under  the  laws 
of  Connecticut,  against  the  corporation  and  its  president,  and  a  major- 
ity of  its  directors,  it  appeared,  that  the  afiairs  of  the  corporation  were 
beinff  wound  up  by  the  directors,  that  the  corporation  was  indebted 
but  had  an  amount  of  money  more  than  sufficient  to  pay  its  indebted- 
ness ;  that  the  funds  thereof  were  in  the  hands  of  W.  H.  &  Co.,  and 
another,  who  were  directors,  and  the  complaint  charged  that  W.  H.  & 
Co.  were  Insolyent,  and  intended  to  leave  this  State  ;  that  proceedings 
to  wind  up  the  corporation  had  been  instituted  in  Connecticut,  and  a 
receiyer  appointed,  but  the  proceedinfi;s  were  discontinued  because  the 
funds  were  detained  in  this  State,  and  a  receiyer  could  not  obtain  pos- 
session of  them ;  that  the  plaintiffs  had  endeavored  to  have  the  funds 
of  the  corporation  applied  to  the  payment  of  its  debts,  and  the  surplus 
distributed  amonff  its  stockholders,  and  to  have  the  funds  invested  in 
government  stock,  subject  to  the  control  of  all  the  directors,  which 
endeavors  were  resisted  by  the  other  directors,  and  the  complaint 
asked  that  a  receiver  be  appointed  to  take  possession  of  the  funds ;  that 
the  accounts  of  the  president  of  the  company  be  settled ;  that  all  the 
indebtedness  of  the  corporation  be  paid,  and  the  surplus  be  distributed 
among  the  stockholders.  All  the  directors,  both  plaintiffs  and  defend- 
ants, were  residents  of  this  State.  Hdd,  that  it  was  necessary  that  idl 
the  stockholders  should  be  joined  as  parties ;  that  the  fact  that  the  cor- 
poration was  a  foreign  one  did  not  deprive  the  court  of  jurisdiction  in 
the  matter ;  that  the  proceeding  was  not  one  to  wind  up  a  foreign  cor- 
poration, but  one  to  preserve  its  funds  and  apply  them  in  accordance 
with  the  proceedings  for  dissolution  in  the  home  State  of  the  corpora- 
tion, and  the  court  would  not  be  deprived  of  jurisdiction,  the  directors, 
'  both  plidntiffs  and  defendants,  residing  here  and  the  property  being 
here,  and  the  Connecticut  courts  being  unable  to  obtain  possession  of 
the  property  of  the  corporation 

UKDXOND  «.  HOGB 886 


734 


INDEX. 


CoRFORATiON  —  OoTUtnued, 

6.  7-,  Be  facto  valid  to  enery  one  except  the  SUOe.l    Defendant  was  a 

Bubecriber  to  papers  upon  which  it  was  intended  to  organize  a  railroad 
corporation,  defendant  agreeing  to  take  a  certain  number  of  shares  of 
stock,  upon  which  he  paid  a  percentage.  The  papers  were  duly  filed  in 
the  office  of  the  secretary  of  State.  Subsequently  the  company  was 
recognized  as  a  corporation  in  an  act  of  the  legislature.  In  an  action 
by  the  railroad  company  against  defendant  for  the  balance  unpaid 
upon  his  subscription  for  stock,  hetdt  that  the  fact  that  a  failure  to 
comply  literally  with  the  provisions  of  the  statute  relating  to  the 
description  of  the  location  of  the  proposed  railroad,  would  not  defeat 
a  recovery. 

Cayuga  Lake  R.  R  Ck).  c.  Kyle 659 

7.  .1  Corporations  de  facto  are  to  all  except  the  people  in  the  exercise 

of  their  sovereign  power  valid  corporations.  lb. 

See  Agency,  585, 589 ;  Amusements,  810 ;  Contract,  148 ;  Evidence, 
685;  MuNiciPAXi  Corporation,  188, 579 ;  New  York  City,  219 ; 
Sals,  188,  215. 

COBTS  —  trial  fee —  IVial  —  w?iat  w  not.]  A  trial  was  commenced  at  the 
circuit,  a  jury  impaneled,  and  a  witness  sworn  and  examined,  when 
the  court  ordered  the  case  referred  to  a  referee  to  hear  and  determine, 
and  the  ease  was  afterward  tried  and  determined  by  the  referee. 
Held,  that  there  was  no  trial  at  the  circuit,  and  the  successful  party- 
was  entitled  to  a  trial  fee,  only  for  the  trial  before  the  referee. 

Third  National  Bank  of  Syracuse  v.  McEinstry 52 

2.  ,  When  charged  personaily,]     The  costs  of  an  appeal,  charged 

upon  appellants  personally,  where  the  payment  out  of  an  estate 
might  work  injury  to  the  respondents. 

Bennett  «.  Cook 134 

3.  ,  Action  triable  injustices  court — wTien  defendant  entitled  to.]  In 

an  action  in  the  Supreme  Court  for  the  conversion  of  personal  prop- 
erty, the  plaintiff  recovered  $1  damages.  ffeldt  that  the  action 
was  triable  in  a  justice's  court  and  defendant  was  entitled  to  costs, 
notwithstanding  the  complaint  alleged  the  value  of  the  property  con- 
verted to  be  $7,800,  and  demanded  $10,000  damages. 

Seaman  v.  Qlegner 273 

■,  Pa/rties  entitled  to  extra  aUotoa/nee  —  Waiver.]    Plaintiff  brought 


action  to  recover  ninety-six  penalties  for  violations  of  the  pilot  laws. 
Defendants  offered  judgment  for  one  penalty  and  costs;  forty -six 
penalties  were  recovered,  but  upon  appeal  to  the  Court  of  Appeals, 
the  judgment  was  reversed  as  to  forty-five  penalties,  and  aflELrmed 
as  to  one.  Defendants  taxed  their  bill  of  costs  In  1871.  No  applica- 
tion was  then  made  for  an  extra  allowance.  An  appeal  was  taken 
from  the  taxation  and  in  the  Court  of  Appeals  the  taxation  was  sus- 
tained. Pending  this  appeal  the  judgment  was  settled.  Afterward, 
and  in  1874,  a  motion  was  made  by  defendant  for  an  extra  allow- 
ance. Held,  that  there  was  a  recovery  by  defendants  within  Code, 
g§  308,  309,  relating  to  allowance,  and  defendants  might  be  entitled 
to  an  extra  allowance  and  were  not  limited  to  the  costs  of  course ; 
but  that  having  neglected  to  apply  for  costs  until  1874,  and  a  settle- 
ment having  been  made  in  the  meantime,  the  claim  for  extra  costs 
should  be  deemed  to  have  been  waived. 

CoMMissiONEBS  OP  P1LOT8  V.  Spopford 353 

5.  ,  Appealable  order.]     Orders  relating  to  extra  costs  are  appeala- 
ble, and  it  is  the  duty  of  the  court  to  review  them  on  the  merits.  lb. 

6   ,  Upon  recovery  of  no  greater  judgment  than  offered.]    The  385th 

section  of  the  Code,  in  requiring  the  plaintiff,  in  the  case  of  an  offer  of 
judgment  and  a  recovery  of  no  greater  amount  than  the  offer,  to  pay 
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"  defendant's  costs/*  must  be  held  to  mean  only  such  costs  as  are 
legallj  allowed,  either  bj  statute  or,  in  case  of  discretion,  by  the 
court,  and  is  not  intended  to  limit  or  in  anywise  to  interfere  with  the 
discretionary  power  over  costs  which  is  conferred  on  the  courts  in  any 
of  the  various  steps  or  proceedings  that  may  be  taken  in  the  progress 
of  the  suit. 

(Commissioners  of  Pilots  v,  Sfoffobd 857 

7.  ,  What   defendant  entiUed   to  —  costs   in  discretion  of  court.] 

Plaintiff  brought  action  to  recover  of  defendant  forty -six  penal- 
ties of  $100  each.  Defendant  offered  judgment  for  the  amount  of 
one  penalty,  $100.  This  offer  was  not  accepted.  Plaintiff  recovered 
judgment  for  the  amount  of  forty-six  penalties,  $4,600,  which  judg- 
ment was  affirmed  at  the  general  term.  Upon  appeal  to  the  Ck>urt  of 
Appeals,  the  judgment  was  reversed  as  to  forty-five  penalties  and 
affirmed  as  to  one  penalty,  "  without  costs  to  either  party  in  the  Court 
of  Appeals."  Heid,  that  the  costs  on  appeal  to  the  Ck>urt  of  Appeals 
were,  under  Code,  §  806,  in  the  discretion  of  the  court,  and  defend- 
ant was  not,  under  the  provision  of  the  Code,  §  885,  that  the  **  plaintiff 
must  pay  defendant's  costs  from  the  time  of  the  offer,"  entitled  to 
costs  on  that  appeal,  lb. 

8.  ,  In  case  in  county  court  certified  to  Supreme  Oourt,']  Vrom  a  judg- 
ment against  him,  in  a  justice's  oourt,  defendant  appealed  for  retrial 
to  the  county  court,  but  on  account  of  disqualification  of  the  county 
judge,  the  case  was  certified  to  the  Supreme  Court  and  there  tried,  and 
a  nonsuit  directed.  Upon  motion  of  plaintiff  at  special  term,  a  new 
trial  was  ordered,  which  order,  upon  appeal  by  defendant  to  the  general 
term,  was  reversed  with  costs,  ffeld,  that  the  defendant  upon  the 
motion  for  a  new  trial,  and  the  appeal  therefrom,  was  limited  to  such 
costs  as  he  would  have  been  entitled  to  had  the  motion  for  a  new 
trial  been  heard  and  disposed  of  in  the  county  coilrt. 

McLauohlin  v.  Smith 523 

9. ,  When  tu)0  biUs  aUotoed — General  term — soeeial  term  cannot 

modify  order  of.]  Two  defendants  who  appeared  by  one  attorney 
separately  demurred  to  the  complaint.  At  the  special  term  the 
demurrer  of  one  defendant  was  overruled ;  defendant  appealed  and 
the  order  was  affirmed  with  costs ;  the  other  demurrer  was  sustained ; 
plaintiff  appealed  and  the  order  was  reversed  with  costs.  On  an 
appeal  from  an  order  denying  plaintifTs  motion  to  tax  costs  on  each 
demurrer,  held,  (1)  that  the  case  was  an  exception  to  the  general 
rule  allowing  but  one  bill  of  costs  where  several  parties  appear  by 
one  attorney  and  two  bills  were  properly  allowed ;  and  (2)  that  there 
was  no  power  in  the  special  term  to  modify  the  order  of  the  general 
term  as  to  costs. 

Miller  v.  Coatbs 690 

See  Will,  562. 

Counsel  Feb  :  See  Surrogate's  Court,  675. 

Counter-claim  :  See  Justice's  Court,  662. 

County  —  County  buildings  —  board  of  supervisors  may  take  fMof  site  — 
Statutory  construction — Chunty  seat  of  Schuyler  covn^.T  The  board 
of  supervisors  of  a  county  is  competent  to  take  and  hold  for  the 
county  an  absolute  fee  in  lands  acquired  for  the  site  of  county  build- 
ings. By  Laws  1857,  chap.  845,  the  location  of  the  court-house,  etc., 
of  the  county  of  Schuyler  at  Havana  was  confirmed,  and  the  trustees 
of  that  village  were  required  to  convey,  within  twenty  days,  an  out- 
standing reversion  of  the  site  to  the  supervisors  of  the  county.  The 
trustees  paid  for  this  reversion  $8,000,  and  conveyed  it  within  the  time 
required  to  the  supervisors  for  a  nominal  consideration.    By  Lawi 
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1867,  chap.  768,  the  site  of  the  coanty  building  was  changed  to  the 
village  or  Watkins,  and  a  sale  of  the  boildings  at  Hayana  directed. 
Held,  (1)  that  the  trustees  of  Havana  had  no  such  interest  as  would 
entitle  them  to  maintain  an  action  to  restrain  the  sale ;  and  (2)  that  hj 
the  act  of  1857  the  legislature,  even  if  it  had  the  power  to  do  so,  made 
no  contract  which  conferred  any  vested  right  upon  said  trustees  or 
deprived  the  legislature  of  the  power  of  c^nging  the  locality  of  the 
court-house  in  said  county. 

Trustbbb  of  Havana  «.  Supervisors  of  Schutlbr 703 

See  Criminal  Law,  467 ;  Taxation,  898. 

00T7i<rrY  Ck)URT :  See  Costs,  522 ;  Juribdiction,  695. 

Court — of  oyer  arid  terminer  —  eonstUtUion  of —  OrimmcU  law — toaher.'] 
A  court  of  oyer  and  terminer,  at  the  trial  of  an  indictment  for  murder, 
was  held  by  a  justice  of  the  Supreme  Court,  a  county  judge  and  two 
justices  of  the  sessions.  During  the  pendency  of  the  trial,  one  of  the 
justices  of  the  sessions  was  absent  for  a  day,  then  returned  and  with- 
out having  read  the  evidence  given  during  his  absence,  or  it  being 
again  given,  took  part  in  the  suDsequent  dmiberations  of  the  court  at 
the  tnal.  Held,  per  Hardin,  J.,  (1)  that  after  such  return  the  court 
was  illegally  constituted ;  and  (2)  that  the  error  was  one  which  the 
prisoner  could  not  waive. 

Shaw  V.  Pjsoflb 481^ 

Covenant  :  See  Insurance,  208 ;  Trusts,  65. 

Criminal  EviBBNCB  —  burglary — parties  connected  in  the  commienonof 
offense.]  Evidence  that  burglars*  tools,  found  at  the  place  where  the 
burglary  was  committed,  were  made  for  another  jointly  indicted  with 
prisoner  for  the  burglary  and  shown  to  be  connected  with  the  prisoner 
in  its  commission,  h^d  admissible  to  prove  the  guilt  of  the  prisoner. 

Clark  v.  People 83 

2.  ,  General  notoriety.]    Upon  a  trial  for  assault  with  intent  to 

kill,  where  it  had  been  shown  that  the  prisoner  was  upon  the  street 
where  the  assault  took  place  near  the  time,  which  was  about  nine 
o'clock  in  the  evening,  and  the  witness  testified  that  the  street 
appeared  to  be  deserted,  the  court  charged  the  jury  that  "  you  have 
a  right  of  your  own  knowledge  to  take  notice  of  the  circum- 
stance that  at  that  time,  the  5th  of  August,  no  part  of  the  city  prob- 
ably was  more  likely  to  be  deserted,  even  as  early  in  the  night  as  nine 
o'clock,  than  that  part  of  the  avenue."  Held  error.  In  relation  to  this 
the  jury  had  no  right  to  regard  any  thing  but  the  evidence  given. 

Lenahan  v.  People 265 

8. ,  Judicial  notice.]  Matters  of  which  the  courts  take  notice,  enum- 
erated, lb. 

4.  ,  Statements  in  artictUo  mortis — opinioTis.]    Upon  a  trial  for 

murder  by  poisoning,  statements  made  by  one  of  the  murdered 
persons  in  articuLo  mortis,  in  one  instance,  that  defendant  and  one 
6.  were  the  cause  of  all  her  sufferings ;  and  in  another  instance,  in 
answer  to  an  inquiry  as  to  the  cause,  that  she  expected  it  was  Charles 
(referring  to  defendant)  and  B.  Heid  inadmissible ;  the  former  being 
the  expression  of  an  opinion,  and  the  latter  of  a  mere  suspicion. 

Shaw  «.  People 489 

5. ,  Declarations  —  ?ua/rsay.]    One  of  the  defenses  at  the  trial  was 

that  the  poison  was  administered  by  the  prisoner's  wife,  who  was 
also  poisoned.  Held,  that  a  threat  made  by  the  wife  several  days  prior 
to  the  illness  from  the  poison  of  herself  and  children  (the  other  per- 
sons poisoned),  "  That  she  had  poison  and  knew  how  to  use  it,  and 
rather  than  B.  should  have  her  children  she  would  put  them  all  under 
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the  8od/'  was  admisBible.  Under  the  theory  of  the  defense,  all  of 
the  acts  and  declarations  of  the  accused  and  deceased  teniling  to 
throw  light  upon  the  cause  of  the  death  or  upon  the  criminal  relations 
of  either  of  them  with  the  proximate  cause,  were  proper.  Held,  also, 
that  the  evidence  was  original  and  mot  hearsay.  lb. 

6. ,  What  ia  hearsay.']    Hearsay  eyidence  is  such  as  does  not  derive 

its  value  solely  £rom  the  credit  to  be  given  to  the  witness  himself,  but 
rests  in  part  on  the  veracity  and  competency  of  some  other  person. 
Under  this  rule,  a  narrative  of  a  past  transaction  would  be  excluded, 
but  where  the  question  to  be  ascertained  simply  is  whether  the  declar- 
ation was  made,  and  not  whether  it  was  true,  the  fact  testified  to 
depends  solely  upon  the  credibility  of  the  witness,  and  is,  therefore, 
strictly  and  properly  original  evidence.  lb. 

7. ,  Arson  —  whereabouts  of  prisoner,]    On  the  trial  of  an  indictment 

for  arson  the  people  gave  eviaence,  showing  that  the  prisoner  was  in 
the  vicinity  of  a  hay  bam  in  the  same  village,  which  was  burned 
three  hours  before  the  fire  in  question,  shortly  before  and  after  the 
hay  bam  fire  broke  out.  Held,  that  the  evidence  was  admissible  espe- 
diQly  upon  the  question  of  opportunity  and  guilty  intent. 

WOODFORD  «.  People 689 

8.  ■  ,  Arson  in  first  degree,]  The  fact  that  before  the  fire  which  was 
set  to  another  house  reached  the  houee  of  M.  she  had  notice  and  oppor- 
tunity to  escape  did  not  render  the  prisoner's  offense  not  arson  in  the 
first  degree.  The  statute  has  made  the  fact  that  some  human  being 
was  in  the  house  at  the  time  it  was  set  fire  to  the  test  of  the  peril, 
and  draws  no  distinction  as  to  its  imminency.  lb. 

9.  —. ,  Burglarff — evidence  of  theft  of  articles  not  named  in  indictment.  ] 

At  the  trial  of  an  indictment  for  burglary  in  the  third  degree,  in 
entering  and  taking  from  a  store  certain  articles,  the  fact  that  certain 
cigars  which  were  not  mentioned  in  the  indictment,  had  disappeared 
with  the  articles  set  forth,  was  allowed  to  be  proved.  Held,  that  the 
evidence  was  admissible  as  a  circumstance  showing  the  nature  and 
extent  of  the  burglary. 

Foster  v.  People * 670 

10.  ,  Objection — to  evidence  on  untenable  ground.]  A  box  of  bur- 
glars' tools  were  introduced  by  the  prosecution.  The  prisoner  objected 
on  the  g^uiid  that  the  prisoner  was  in  no  way  proven  to  be  connected 
with  them,  which  was  not  a  fact.  Held^  that  a  motion  to  strike  out 
the  testimony  of  a  witness  describing  these  tools,  made  after  the  prose- 
cution had  rested,  was  properly  denied.  lb. 

See  Crimikal  Law,  277, 689 ;  Trial,  489. 

Criminal  Law — AssatUt  toith  intent  to  kill.]  The  statute  relating  to 
assaults  with  intent  to  kill  is  not  limited  to  assaults  by  means  of  deadly 
weapons,  and  an  indictment  charging  that  the  prisoner  **  with  a  cer- 
tain piece  of  lead,  etc.,  willfully,  and  feloniously  did  beat,  strike,  cut, 
and  wound,  the  same  being  such  means  as  wai^  likely  to  produce  the 
death  of  him,"  the  person  assaulted,  held  sufficient. 

Lenahah  d.  People 265 

2. ,  False  pretenses — proof  of  falsity — one  mtUerial  pretense  sujfl- 

eieni.]  An  indictment  for  false  pretenses  set  out  several  representa- 
tions, each  of  which  was  averred  to  have  been  false  and  fraudulent. 
Held,  that  it  was  sufficient  to  sustain  a  conviction  to  show  the  falsity 
of  any  one  of  the  alleged  pretenses  which  induced  the  complainant  to 
part  with  money.  Held,  also,  that  if  the  jury  were  satisfied  of  the 
existence  of  a  conspiracy  to  defraud  complainant,  and  had  proof  that 
a  material  portion  of  the  representations  made  in  carrying  it  into  effect 

Vol,  V,  N.  T.  Rep.  —  93 
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were  false,  they  might  properly  find,  in  the  abaenoeof  all  explanation, 
that  the  other  statementa  were  made  for  the  same  purpoee  and  were 
also  nntrne. 

Bdelschofbkt  «.  Pboflb 277 

8.  ,  Bhidence  —  of  farmer  gimilar  ad.]    Evidence  that  the  prisoner, 

together  with  one  indicted  jointly  with  nim,  practiced  the  same  fraad 
on.  another  person  a  day  or  two  prior  to  the  commission  of  the  offense 
charged  in  the  indictment,  held,  admissible  to  show  the  intent  of  the 
accused  in  the  particular  offense  charged,  and  also  the  known  falsity  of 
the  pretenses  made.  lb. 

4. ,  Bobbery — upon  indictment  for,  jury  may  conviet  of  larceny  cr 

asaauU  and  battery.]  On  a  trial  for  robbery,  the  evidence  for  the 
prosecution  tended  to  establish  the  offense,  but  the  prisoner  gave  evi- 
dence which,  if  believed,  would  have  acquitted,  or  justified  conviction 
for  a  lesser  offense.  The  prisoner  denied  all  intent  to  steal,  without 
denying  some  degree  of  violence.  Held,  that  it  was  within  the  legal 
power  of  the  jury  to  convict  of  larceny  from  the  person,  or  of  an 
assault  and  battery. 

MURFHT  V,  PSOPLB 902 

5. ,  Charge  to  jury  —  when  aaeertion  of  physical  power  ie  negation  of 

legal  —  Exception.]  Upon  a  request  by  prisoner's  counsel  to  charge 
that  a  conviction  could  be  had  for  these  offenses,  the  court  said :  **  It  is 
in  your  power  to  find  this  man  guilty  of  arson,  in  setting  fire  to  the 
city  hall :  you  are  only  to  find  such  a  verdict  as  the  facts  that  have 
been  proven  before  you  will  justify."  An  exception  was  taken  to  this 
charge,  but  none  to  the  refusal  to  charge  as  requested.  Held,  that  the 
request  to  charge  was  as  to  the  legal  rights  of  the  jury,  and  not  their 
physical  power ;  that  the  charge  amounted  to  a  negation  of  the  law> 
xul  power,  by  positive  assertion  of  the  physical  power  to  do  an  unlaw- 
ful act ;  and  that  the  exception  taken  was  sufficient  to  raise  the  ques- 
tion of  the  right  to  refuse  to  charge  as  requested.  lb. 

6. ,  Jurisdiction — when  objection  to  wawed.]    Where  prisoners  who 

were  brought  before  a  committing  ma^strate  upon  a  charge  of  keep- 
ing a  disoraerly  house  elected  to  be  tried  before  the  court  of  special 
sessions,  held,  Uiat  this  disposed  of  all  objection  to  the  jurisdiction  of 
that  court  to  try  them. 

Gill  v.  Pboflb 906 

7. ,  CertioraH — cannot  review  proceedinqe  after  judgment.]    After 

the  prisoners  were  convicted  and  sentenced  their  counsel  desired  the 
court  to  note  an  appeal  to  the  court  of  general  sessions  for  a  rehear- 
ing. Held^  that  the  action  of  the  court  thereupon  could  not  be  reviewed 
by  certiorari.  That  brings  up  the  record  and  proceedings  to  and 
including,  but  not  subsequent  to  judgment  lb. 

%. flndictmeTU  —  date.]  The  rule  is  well  settled  that  an  indict- 
ment will  be  good  if  the  day  and  year  when  the  offense  occurred 
can  be  collected  from  the  whole  statement,  although  they  be  not 
express)y  averred.  Id. 

9. ,  Witness  —  croasrexamination  of  prisojLer.]    The  prisoner  took 

the  stand  as  a  witnessln  his  own  behalf.  Seldy  that  the  court  could 
interrogate  him  as  fully  as  necessary  to  test  the  truth  of  his  direct 
testimony.  lb. 

10.  ,  Jobbery — force  required  to  constitute.]    Under  the  statute 

relating  to  robbery  in  the  first  degree,  the  force  and  violence  required 
is  only  such^as  is  sufficient  to  take  the  property  without  the  owner's 
wilL  Accordingly,  where  an  accomplice  of  the  prisoner  crowded  the 
complainant  against  the  door  of  a  street  car,  whilst  the  prisoner 
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thTew  hiB  arm  around  the  complainant's  neck,  palled  him  toward  him- 
self, and  picked  his  pocket,  hM,  Bofflcient  force  and  violence  to  con- 
stitute robbeiy. 

Mahonbt  «.  Pboflb : 829 

11.  .Forgery — aceoutU  agaimt  county  with  c^fidavU  required  by 

law  wJbkd  of — Indietment — form  of — du/plMtiyxn^  An  indictment 
set  forth  in  the  first  count  that,B.  feloniously,  etc,  with  intent  to 
defraud  the  county  of  S.,  forged  what  purported  to  be  a  constable's 
account  of  one  J.  against  said  county,  whereby  said  county  mifi^ht  be 
bound  or  affected  in  property,  etc.  (and  set  forth  the  account) ;  tnat  he, 
in  furtherance  of  his  intention  to  defraud  said  county,  falsely,  etc., 
forged  and  counterfeited  what  purported  to  be  an  affidavit  of  J.,  and 
what  purported  to  be  a  certificate  of  G^.,  a  justice  of  the  peace,  to 
'  said  affidavit ;  that  he  feloniously  presented  said  forged  instruments 
to  the  board  of  supervisors  of  the  county  of  S.  for  au<ut.  The  second 
count  set  forth  and  charged  the  making,  forging  and  counterfeiting 
of  the  account,  affidavit  and  certificate  as  one  act;  that  R.  feloni- 
ously presented  the  same  to  the  board  of  supervisors  of  the  county  of 
S.  for  audit.  A  copy  of  the  alleged  forged  instrument  was  also  set 
forth.  The  third  count  contained  a  charge  similar  to  that  in  the 
second,  and  relating  to  the  same  transaction.  Heitdt  on  demurrer  to 
the  incUctment,  (1)  that  the  account,  with  the  affidavit  of  the  claimant, 
oonstitutinff  appa^ntly  a  legal  claim  against  the  county  of  8.,  was 
clearly  within  tne  letter  and  spirit  of  the  statute  relating  to  forgery, 
and  would  sustain  an  indictment ;  (2)  that  the  account,  affidavit  and 
certificate  collectively,  constituted  but  one  instrument,  and  the  act 
of  forging  them  was  one  transaction ;  (8)  that  the  first  count  of  the 
indictment  was  double,  within  the  rule,  as  charging  the  forging  of  each 
part  of  the  instrument  as  a  separate  offense  ;  and  (4)  that  the  second 
and  third  counts  were  not  Uable  to  the  objection  of  duplicity. 

BOBBKKAITB  «.  PBOFLB 467 

12. ,  Description  of  offenee,'\    An  indictment  which  alleges  that  the 

defendant  f alselv  made,  forged  and  counterfeited  an  instrument  within 
the  statute,  with  intent  to  defraud,  setting  forth  the  instrument  in 
h4Bc  ^>orba  is  a  sufficient  description  of  the  drcumstanoes  to  constitute 
the  offense.  lb. 

18.  ,   Areon  —  indictment  —  evidence,']     An   indictment  for  arson 

charging  as  one  offense  the  burning  of  thirty-five  buildiuffs,  which 
were  destroyed  bv  one  fire,  held  proper.  Held,  also,  that  evidence  was 
admissible  as  to  the  burning  of  all  of  them. 

WooDFOBD  V,  Pboplb 589 

14. ,  JDupUdty.'j  The  first  and  third  degrees  of  arson  being  two  dis- 
tinct statutory  crimes  of  different  grades  T>f  punishment,  cannot  be 
united  in  one  count.  lb. 

16. ,  Oure  of  error.]    An  indictment  for  arson  charged  prisoner  with 

setting  fire  to  the  house  of  P.  and  numerous  others,  but  at  the  close 
of  the  evidence  the  people  withdrew  all  claim  to  convict  except  as  to 
the  house  of  P.,  and  the  court  charged  that  the  jury  must  convict  as  to 
setting  fire  to  that  house  or  acquit.  HM,  to  cure  any  error  in  the 
indictment  aa  to  the  houses  other  than  that  of  P.  lb. 

16.  ,  What  sufficient  to  charge  first  degree  parson.]    An  indictment 

for  arson  charged  the  prisoner  with  settine  dre  to  the  dwelling-house 
of  P.  and  the  dwelling-houses  of  several  others,  naming  some  and  de- 
scribing others  as  "  divers  persons  to  the  jurors  unknown,"  and  added 
"there  Deing  then  and  there  within  the  said  dwelling-houses  some 
human  beinff."  Hdd,  that  the  words  charged  the  presence  of  a  human 
being  in  eada  of  die  dwelling-houses.  lb. 

See  GouBT,  489 ;  Trial,  489. 
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Gbofs:  8u  Lahdlobd  aitd  Tekaitt,  650. 

Obobs-bxamination  :  8m  Cbdcikal  Law,  806 ;  Eyidsnoe,  682. 

Bakages  —  Market  price.]  Where  merchAndiBe  sold  has  a  market  price  at 
the  place  where  it  is  to  be  delivered,  in  the  absence  of  a  different  inten- 
tion hj  the  parties,  that  price  most  control  in  the  measure  of  dama- 
ges for  a  breach  of  the  contract  of  sale,  and  resort  can  be  had  to  the 
price  in  other  places  only  when  there  is  none  at  the  place  of  delivery. 

Rice  f).  MANiiET  14 

3.  ,  Market  mlue^l  Goods  were  sent  from  S.  where  they  were  manu- 

faotared,  and  where  there  was  a  market  valae  therefor,  to  be  delivered 
at  C,  where  there  was  no  market  value.  Held,  that  a  resort  could  be 
had  to  the  market  price  at  S.,  to  determine  the  value  of  the  goods. ' 

Vboman  V,  Aheb.  Meboh.  Un.  Expbbss  Co 22 

8. 1  Meaeure  of —  in  an  action  far  imwry  done  to  a  toagonA  Plain- 
tiff was  allowed,  as  damages,  $10  paid  by  him  for  repairing  hilB  wagon, 
and  $15  more  as  the  decreased  value  of  the  wagon  after  repair,  ^m 
what  it  was  before  the  injury.    Held,  not  a  proper  measure  of  damage. 

Btan  V.  Lewis « 662 

4. ,  Meaeure  of  upon  seizure  by  ma/rshal  in  bankruptcy  proceedings.} 

Where  a  United  States  marshal  took  plaintiff's  propertv  from  plain- 
tiff's possession,  claiming  it  to  belong  to  the  estate  of  a  bankrupt,  and 
the  property  was  subsequently  sold  by  order  of  the  Bankruptcy  Ci>urt, 
Jield,  in  an  action  against  the  marshal,  that  the  measure  of  damages 
was  the  true  value  of  the  property,  not  the  amount  for  which  uie 
property  was  sold,  within  section  25  of  the  bankrupt  law. 

Doll  v.  Hablow 699 

5. ,  Measure  of —  trespetsser  cutting  timber  lidklefor  amount  cut.]  A 

trespasser  who  cuts  trees  from  carelessness  and  not  from  malice  is  a 
wrong-doer,  and  is  liable  for  the  value  of  the  trees  cut  or  destroyed. 
This  liability  exists  the  moment  the  trees  are  severed  from  the  realty. 

SkINNEB  V, '  WHEELEli 709 

6.  .]  Accordingly,  where  defendant  cut  trees  upon  plaintiff's  land, 
and  took  the  bark  therefrom,  but  before  he  could  remove  the  bark  and 
timber  from  the  ground,  a  great  portion  of  it  was  destroyed  by  fire ; 
held,  that  a  charge  that  defendant  was  liable  for  the  value  of  such 
timber  and  bark  as  was  removed  from  t^e  ground  and  not  for  that 
destroyed  by  fire,  was  too  favorable  to  defendant.  lb. 

7.  ,  Evidence  as  to  —  Boidence — in  justices  court  —  Justice's  court 

—  reply  in  not  necessary.]  In  an  action  in  a  justice's  court  for  the  use 
of  a  wagon,  defendant  pleaded  a  set-off  for  work,  labor  and  services. 
Held,  (1)  that  evidence  of  the  value  of  the  wagon  when  received  by 
def enaant  and  when  returned,  showed  wear  and  tear,  and  was  com- 
petent on  the  question  of  the  value  of  the  use  ;  (2)  that  the  fact  that 
the  justice  received  immaterial  evidence,  did  not  oblige  the  county 
court,  on  a  new  trial,  to  do  so,  and  (8)  that  plaintiff  could  give  evi- 
dence in  answer  to  defendant's  set-off  without  a  reply. 

Wilcox  v.  Palhetbe 711 

See  Attobnet,  289 ;  Comuon  Gabbieb,  22 ;  Ck>NTBA<7r,  558 ;  Eminent 
DoiCAm,  215 ;  Evidence,  299 ;  Negligence,  122. 

Damnum  Absque  Injubia  :  See  Wateb,  651. 

Date  :  See  Gbdonal  Law,  808. 

Deceased  Pebson  :  See  Evidbncb,  1. 

Declabations  :  See  Estoppel,  109 ;  Eyidbngb,  680, 685, 705. 

Dbcbee  :  See  Ezbcutob,  654. 
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Dedication  :  8ee  Hio^wat,  178.  '^«>* 

Deed — ru&rtati^m  in.]  Defendant  oonyeyed  to  plaintifiB  certain  lots  laid 
down  on  a  map  as  ironting  on  J.  street,  which  was  laid  oat  on  the  map. 
At  the  time  of  the  conyeyanoe  a  barn  belonging  to  defendant  extended 
across  and  obstmcted  one  end  of  J.  street.  Bubsequently  defendant 
conyeyed  to  one  of  plaintiffs  a  part  of  a  lot  partly  coyered  by  the  bam, 
reseryinff  the  right  to  the  use  of  the  part  coyered  by  the  bam  while  it 
remainea.  SMy  not  to  affect  the  right  of  plaintiffs  to  the  street  acquired 
under  the  first-mentioned  deed. 

Tatlob  v.  Hepfbr .178 

See  EyiDENGE,  005, 684 ;  Fbattdulent  Ck)NyETANCE,  195 ;  Landlobd 
ARD  Tenant,  626 ;  Taxation,  84 ;  Trust,  696, 606. 

Defaitlt:  iSistf  Judgment,  281. 

Defense— prom£8tf  to  one  for  the  henelU  of  another — Parinerthip — 
incoming  partner  eueurriing  prior  deote,']  B.,  who  was  in  business 
and  indebted  to  plaintiff,  formed  a  partnership  with  N.,  the  firm  assum- 
ing the  debts  of  B.  Plaintiff  brought  action  against  B.  and  N.  upon  the 
debt.  Held,  that  the  defense  that  the  promise  to  pay  the  debts  of  B. 
had  been  procured  by  the  fraud  of  B.  was  ayailable  to  N.,  and  would 
defeat  plaintiff's  recovery  against  him. 

HiNMAN  V.  BOWEN 284 

2. ,  When  eueh  drfenee  a/oaUdble.']  In  case  of  a  promise  by  one  party  to 

another  for  the  benefit  of  a  third,  the  consideration  proceeding  from 
the  one  to  whom  the  promise  is  made,  whateyer  would  be  a  defense  in 
an  action  by  that  one  upon  the  promise  will  be  a  defense  in  an  action  by 
the  third  party.  lb. 

See  Contbaot,  148 ;  Pleading,  449. 

DELiyERT :  See  Gomhon  Cabbieb,  22 ;  Contbaot,  677 ;  GifTi  87, 161, 628. 

Demand  :  See  Amendment,  80 ;  Gheok,  265. 

Demurbeb — joinder  of  eaueee  of  action  —  Cauee  of  action,]  A  com- 
plaint set  forth  that  H.  made  a  deed  of  certain  premises  to  L.,  his  wife, 
to  take  effect  on  his  death ;  that  afterward,  by  agreement  between  H. 
and  L.,  the  deed  was  rescinded ;  that  L.  died  and  H.  married  plaintiff; 
that  H.  died  leaving  a  will  whereby  the  premises  were  devised  to  the 
children  of  L.,  who  were  the  defendants,  and  plaintiff  jointly  ;  that 
defendants  obtained  possession  of  the  premises,  and  having  altered  the 
date  of  the  acknowledgment  caused  the  deed  from  H.  to  L.  to  be  re- 
corded and  claimed  to  hold  the  premises  as  heirs  of  L.,  and  Uie 
complaint  asked  that  the  deed  be  set  aside,  the  premises  partitioned, 
and  plaintiff's  dower  set  off  to  her.  Held,  that  a  demurrer  would  not 
lie,  on  the  ground  that  the  complaint  stated  three  causes  of  action* 
It  did  not  state  three  causes,  but  one  cause,  in  which  plaintiff  might 
be  entitled  to  three  kinds  of  relief  upon  the  same  facts. 

Hammond  v.  Ck>CKLE  66 

See  GoBPOBATiON,  224;  Pleading,  701. 
Defosit  :  See  Check,  288;  0ift,  161. 
Deposition  :  See  Constitutional  Law,  89. 
Descbiftion  :  See  Taxation,  84. 
Devise:  See  Will,  684. 
Directob:  See  Cobpobation,  224. 

DiscBETioN :  See  Assessment,  846 ;  Statutobt  Conbtbuotion,  61. 
Ditch  :  See  Watebcioubse,  611. 
Dividend  :  See  Convebsion,  218. 
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Division  Fbncb  :  See  Boxjndabt,  490. 

DivoBCB :  See  Married  Woman",  687 ;  Titlb,  568. 

Donatio  Causa  Mortis  :  See  Gift,  87, 151. 

Dower — mdow  has  ordy  right  of  action  for,  untU  odmeoiuremeTU.]  A 
widow  and  her  son  lived  six  years  on  a  farm  in  which  she  nad  a 
dower  interest,  but  her  dower  was  never  admeasured,  nor  was  there 
any  agreement  by  the  son  to  pay  her  for  her  interest.  Held,  that  the 
executor  of  the  son  was  not  authorized  to  pay  her  for  the  use  of  her 
dower  right.  Until  dower  is  admeasured  the  widow  has  nothing  but  a 
mere  li^t  of  action. 

Ktle  v.  Kyle 648 

See  Boundary,  681 ;  Evidence,  1 ;  Will,  584. 

Dub  DnjoBNGB :  See  Pragticb,  454 

Duplicity  :  See  CRimNAL  Law,  467, 589. 

Dying  Dbclabation  :  See  Criminal  Evidencb,  489. 

EiABBMBNT:  See  AixroiNiNO  Lands,  168 ;  Deed,  178 ;  ^Bminent  Domain, 
84 ;  Highway,  173,  621 ;  Water,  651 ;  Water-course,  163,  611, 625. 

Ecclesiastical  Law  —  n&t  in  force  in  this  country. 1  The  ecdesiastical 
law  of  England  is  not  in  force  in  this  country. 

Hartnett  v.  Wandell 98 

Election  :  See  Agency,  585, 589. 

Elections — inwUid  vote — Constitutional  kvw  —  registry  la/w.l  ^^®  P^^ 
visions  of  the  registry  law  (Laws  1872,  chap.  570,  ^6),  thit  "  no  vote 
shall  be  received  at  any  annual  election  in  this  State,  unless  the  name 
of  the  person  offering  it  be  on  said  register,  made  and  completed  as 
hereinbefore  providwl ;  *  •  *  and  any  vote  which  shall  be  received 
by  said  inspectors  of  election  in  contravention  of  this  section,  shall 
be  void,"  etc.,  hdd^  to  be  constitutional. 

People  ex  ret.  Frost  v,  Wilson 636 

2. ,  Power  of  legislature  to  regulate  elections.']    The  legislature  does 

not  derive  its  authority  to  make  laws  regulating  the  manner  in  whidi 
elections  shall  be  conducted  from  art.  2,  §  4,  of  the  constitution, 
which  declares  that  it  shall  provide  for  ascertaining  by  proper  proofs 
who  are  voters,  but  does  it  by  virtue  of  its  general  legislative  power, 
lb. 

8. ,  Statutory  construction — legislature  cannot  direct  court  to  con- 
strue."] The  section  of  the  registry  law  mentioned,  provides  that 
"  This  section  shall  be  taken  and  held  by  every  judicial  and  other 
tribunal  as  mandatory  and  not  directory."  Held^  (1)  that  while  the 
legislature  has  no  power  to  require  the  courts  to  construe  a  statute 
according  to  its  direction,  yet  the  direction  in  question  was  a  clear 
expression  of  the  legislative  intent,  and  effect  must  be  given  to  it.  lb. 

4.  .]  The  preliminary  register  for  the  second  ward  of  Rochester,  at 

the  general  election  in  November,  1873,  was  copied  from  the  spring 
election  poll  list,  of  that  year,  instead  of  that  of  the  general  election 
in  the  fall  of  1872.  Reld,  to  render  the  vote  in  that  ward,  at  the  fall 
election  in  1873,  void.   lb. 

Eminent  Domain — lands  taJcen  for  railroad — writ  in  nature  of  writ  of 
assistaTice.]  By  Laws  of  1854,  chapter  282,  section  5,  it  is  provided  that 
in  all  cases  of  proceedings  for  the  appraisal  of  lands  taken  for  a  rail- 
road, "  the  courts  before  whom  the  proceedings  may  be  pending  shall 
have  the  power  to  make  all  the  necessary  orders  and  give  the  proper 
directions  to  carry  into  effect  the  object  and  intent  of  th&  and  the  afore- 
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said  act."  JBM,  to  authoriae  the  iasae  of  a  writ  in  the  nature  of  a  writ 
of  asBlBtance  to  put  a  railroad  company  in  possession  of  lands  taken 
by  proceedings  for  appraisal. 

Matter  op  N.  Y.  Cbitt.  and  Hud.  Riy.  Railboad  Go 84 

3.  ,  Jfeoiure  of  damages — EoidenceJ]  Upon  an  appraisal  of  a  pond, 

taken  as  a  source  of  water  supply  for  a  villafe,  Jiild,  that  the  owner 
was  entitled  to  show  upon  the  question  of  value  that  there  was  not 
a  pond  within  a  radius  of  six  miles  that  could  be  made  a  source  of  sup- 
ply for  cities  or  yillages.  The  measure  of  yalue  was  not  limited  to  its 
use  as  a  mill  or  ice  pond,  but  the  owner  was  entitled  to  receive  its 
value  for  any  use. 

TbUSTBBS  of  Ck>LLBGB  POINT  V.  DENKETT 217 

3.  ,  AuDord  in  proceedings.]  In  proceedings  to  acquire  land  for  pub- 
lic use  the  award  of  commissioners  cannot  be  legsjly  set  aside,  on 
the  ground  that  it  is  insufficient,  unless  such  insufficiency  is  marked. 

Tbubtbbs  of  CoiiLBOB  PoiNT  V.  Lawbbkgb 898 

EquiTABLB  AcTioir :  See  Evidengb,  454. 

Equitablb  Titlb  :  8ee  Fraudulbiit  Ck>NVBTAifCB,  196. 

EquTTT  OF  Redemftiozt  :  See  Tbubt,  65. 

Ebbob  :  See  Cbiminal  Law,  589. 

EsTATB :  See  Will,  105. 

EflTOFFBL  —  deelaratioTis  of  owner  of  real  estate  as  to  title — ejfect  oJ.\ 
Upon  a  sheriff's  sale  of  the  interest  of  B  in  certain  real  estate  which 
had  been  conveyed  to  him  by  A,  it  appeared  that  G,  the  purchaser  of 
B's  interest,  asked  A,  who  was  present,  what  interest  he  had  in  the 

g remises,  and  A  replied  that  he  nad  fiven  B  a  deed,  but  retained  a  life 
iterest,  that  B  had  not  complied  with  the  conditions  of  his  agreement 
and  that  G  would  get  a  good  title  if  he  had  a  sheriff's  deed.  G  then 
made  the  purchase.  The  certificate  of  sale  was  assigned  to  8.,  who 
received  the  sheriff's  deed.  S.  negotiated  with  W.  lot  a  sale  of  the 
premises,  but  W.  refused  to  purchue  u^^  he  could  see  A,  who  stated 
that  if  W.  bought  of  S.  the  title  would  be  good,  that  he  had  no  right 
or  interest  except  the  rent,  and  that  he  had  no  interest  after  his  death. 
At  the  same  time  the  deed  from  A  to  B  was  read  in  W.'s  presence. 
The  instrument  was  very  obscure  and  doubtf  al,  but  its  legal  effect  was 
that  B  only  took  an  estikte  during  the  life  of  A ;  but  W.  not  under- 
standing this,  and  relying  on  A's  declarations,  made  the  purchase. 
Held,  that  a  subsequent  grantee  of  A,  and  the  heirs  of  A,  were  estop- 
ped from  asserting  title  to  the  premises. 

Mattoon  t).  Young    109 

3. ,  Mistake  of  law.]  The  representation  of  the  construction  and 

effect  of  an  instrument  of  obscure  and  doubtful  character  is  equally 
good  as  an  estoppel  if  believed  and  acted  upon  as  is  a  disclaimer  of 
Utle  to  the  person  about  to  purchase.  lb. 

8. ,  When  recital  not.]    In  an  action  for  trespass  defendant  alleeed 

that  the  lands  upon  which  the  trespass  was  committed  were  included 
in  a  highway  which  had  been  laid  out.  Hdd^  that  plaintiff  was  not 
estopped  from  denying  that  the  highway  had  been  laid  out  by  a  recital, 
that  it  had  been  so  laid  out  in  a  release  of  damages  signed  by  plaintiff 
and  other  land  owners. 

Todd©.  Todd 531 

4b ,  As  to  claim  of  title.]    Defendant  opened  a  stone  quarry  on  lands 

he  claimed  to  own,  but  which  belonged  to  plaintiff,  and  took  stone 
therefrom  without  objection  on  the  part  of  plaintiff.  Held,  that  plain- 
tiff was  not  estopped  from  asserting  title  to  such  land. 

Jamison  t.  Gobnbll     688 
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5. ,  Denial  of  claim  not]    Where  plaintiff  had  performed  servioes 

for  defendatit  at  his  request,  and  held  a  legal  demand  against  defend- 
ant for  their  reasonable  valne,  held,  that  a  subsequent  statement  by 
plaintiff  that  he  made  no  claim  in  respect  thereto,  founded  on  no 
consideration,  was  no  defense  to  an  action  for  such  services. 

Obborn  v.  Kbbch 079 

See  Agency,  219 ;  Boxjin>ABT,  631 ;  Conyersiok,  218 ;  Former  Abjudi- 
cation, 190 ;  Insurancb,  193,  208 ;  Interest,  454 ;  Mortoage,  325 ; 
New  York  Citt,  219 ;  Partnership,  126 ;  Pleading,  701. 

Eyedbncb — tD\fe  competent  teUnese  in  action  against  hv^band — pergonal 
transaction  with  deceased  person^  In  an  action  by  the  executors  of  a 
mortgagee  to  foreclose  a  mortgage  where  the  defense  was  usury ;  held, 
(1)  that  the  wife  of  the  mortgs^r  who  signed  the  mortgage  was  a 
competent  witness  for  defendant,  but  (2)  her  inchoate  right  of  dower 
rendered  her  interested  in  the  event  of  the  suit,  so  as  to  disqualify 
her  under  the  Code,  §  399,  from  testifying  to  a  personal  transaction 
with  the  testator. 

Farnbworth  v.  Erbs 1 

2. ,  Authenticated  copy  of  pa/per  not  competent  to  contradict  statement 

of  ioitness  as  to  contents^  A  copy  of  an  assignment  for  the  benefit  of 
creditors,  and  the  schedules  attached  thereto,  filed  in  accordance  with 
the  -statute,  certified  by  the  county  clerk,  in  whose  office  they  were 
filed ;  heldt  inadmissible  to  contradict  the  testimony  of  the  assignor 
aa  to  the  contents  of  such  schedules. 

Pratt  v,  Norton 8 

8. ,  Promissory  note — parol  to  explain  .otject  of  indorsement,]  In 

an  action  upon  a  promissory  note  against  tne  payee  and  indorser, 
Tield,  that  parol  evidence  was  admissible  to  show  that  defendant  indorsed 
such  note  for  the  purpose  of  transferring  title  only,  and  upon  an 
agreement  with  plaintifi^  that  he  should  not  be  held  liable  thereupon. 

Bruce  v,  Wright 81 


-,  Admission  of  mil  to  probate  is,  of  competency  of  testator.]  A  will 


was  admitted  to  probate  in  this  State  at  a  time  when  it  was  required 
that  the  testator  should  be  of  a  specified  age,  and  it  was  then  proved 
that  testator  was  of  full  age.  Held,  sufficient  evidence  that  testator 
was  of  the  a^Bre  required  by  the  laws  of  this  State  notwithstanding 
he  resided  in  Scotland,^  where,  by  law,  a  younger  person  might  make  a 
will. 

HowAJUD  «.  Moot 89 

5. ,  BesgestcB  —  damages,]    In  an  action  for  the  wrongful  ejection 

of  plaintiff  from  a  store  owned  by  him  in  Arkansas,  in  1861,  and  the 
conversion  of  the  goods  therein,  plaintiff  offered  evidence  to  show  that 
defendant  afterward  made  threats  of  personal  violence  to  plaintiff,  and 
that  goods  of  the  kind  in  question  at  that  place,  during  the  war, 
enhanced  in  value  one  to  two  hundred  per  cent  in  jgold.  Beld.  inad- 
missible. 

Newman  v.  Goddard 299 

6.  .  Intent.]  The  evidence  of  the  threats  was  not  part  of  the  res  gestcs, 

and  was  incompetent  to  show  even  the  qtio  anim>o  of  defendant's  acts, 
lb. 

7.  ,  Uncontradicted,  may  not  be  rejected.]  Where  evidence  is  uncon- 
tradicted, and  in  no  respect  improbable,  neither  the  court  nor  the  jury 
is  at  libeijty  to  reject  it  as  unworthy  of  belief. 

Satterthwaite  v.  Vreeland 863 

8. ,  When  opinions  not  admissible.]    With  the  exception  of  matters 

of  science^  art,  skill,  trade,  Navigation,  value,  and  other  similar  inqui- 
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lies,  witnesseB  are  confined  in  their  Btatements  to  the  facts  observed 
and  known  by  them,  as  distingaished  from  their  opinions  and  conclu- 
sions. Accordingly,  where  upon  the  proof  of  a  will  witnesses  were 
asked  what  construQtion  they  placed  upon  certain  motions  of  the 
decedent,  and  the  meaning  of  certain  sounds  uttered  by  him,  held, 
that  the  testimony  was  inadmissible. 

ROLLWAGBN  t).  ROIXWAOEN 403 

9  ,  Bktdtuion,  on  erausxamiiKUian,  of  evidence  proper  on  direct.] 

Evidence  was  excluded  on  the  fl;Tound  that  it  coula  not  properly  be 
admitted  on  cross-examination,  But  with  an  intimation  that  it  might 
be  introduced  by  the  parties  offering  it  as  a  part  of  their  own  case. 
SM,  that  it  was  their  own  fault  if  pertinent  evidence  was  excluded 
under  such  ruling  and  they  could  take  no  advantage  of  its  exclusion.  lb. 

10. ,  Presumption  in  fctoor  ofofflcial  act — StattUarv  construction — 

2  B.  8, 66,  §  67.J  Under  the  phraseology  of  2  R.  S.  66,  §  67,  the  pre- 
sumption  is  in  favor  of  the  accuracy  of  the  decree  of  the  surrogate 
upon  proceedings  for  probate  of  a  will;  and  it  must  affirmatively 
appear  that  it  was  inaccurately  made  in  order  to  justify  its  reversal 
and  the  direction  of  an  issue,  lb. 

11. ,  Execution  ofwiU — witness  interested  in  estabUMng  toiU.]  Where 

a  witness  who  testified  upon  proceedings  upon  the  probate  of  a  will 
would  secure,  under  the  will,  the  supervision  and  control  of  the  dece- 
dent's property ;  held,  that  that,  of  itself,  was  sufficient  to  justify  a  close 
scrutiny  of  his  statements,  and  reasonably  induce  the  court,  before 
which  his  evidence  was  given,  to  reject  it  as  unreliable  if  it  was 
deemed  too  improbable  for  adoption.  lb. 

12.  .  Of  genuineness  of  signature.]  Instruments  containing  the  gen- 
uine signature  of  the  decedent,  h/eld,  admissible  upon  the  question  of 
the  genuineness  of  the  signature  to  the  will.  lb. 

18.  ,  Of  partictdar  facts.]  Evidence,  that  the  decedent  upon  various 

occasions,  when  addressed  by  witnesses,  did  utter  vocal  sounds  of  an 
unlntelli^ble  character,  showing  that  he  would  have  spoken  if  he 
could,  h3d,  to  be,  in  the  nature  of  positive  proof,  that  he  nad  lost  the 
power  of  speech.  lb. 

14.  ,  Admissions.]    A  witness  testified  that  the  proponent  of  a  will 

had  admitted  that  the  decedent  had  made  a  will  carrying  out  certain 
designs  the  decedent  was  shown  to  have  had,  which  was  materially 
different  from  the  will  proposed.  This  was  not  contradicted  by  the 
proponent.  Meld,  that  the  surrogate  was  at  liberty  to  accept  and  act 
upon  the  admission  as  the  truth.  lb. 

15. ,  When  parol  allowed  to  eoBplain  object  of  conveyance  of  realty — 

Statute  of  frauds^  In  an  action  by  C,  who  claimed  a  reversionary 
interest  m  certain  leases,  afaifist  E.,  and  the  representatives  of  P.,  who 
held  the  absolute  title  to  the  leases,  and  other  defendants,  who  had 
made  advances  on  their  security,  it  was  claimed  that  E.  and  P.  had 
purchased  the  leases  for  the  benefit  of  C.  in  fulfillment  of  a  contract 
DetweenC.  and  the  former  owner  of  such  leases  which  C.  was  unable 
to  complete.  E.M^  that  parol  evidence  was  admissible  to  establish 
the  rignts  of  plidntiff  in  the  leases  and  the  agreement  between  E., 
P.,  and  C. 

Chitbch  0.  En>D 454 

16. ,  When  parol  aUoteed,  arid  not  aUowed.]    There  is  a  distinction 

between  a  case  where  a  party  has  an  interest  in  the  property  to  be 
protected  when  the  conveyance  thereof  is  made,  ana  one  where  a 
party  has  no  such  interest.  In  the  latter  the  case  would  fall  within 
the  statute,  but  in  the  former  he  will  be  protected  in  his  rights  although 
the  agreement  between  him  and  the  person  taking  title  rests  in  parol.  lb. 

Vol.  V.  N.  Y.  Rep.  —  94 
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17. ,  Witness — wAo  eompeteni  under  Code,  g899.|    ^eM,  also,  that 

G.  was  not  incompetent  under  section  899  of  the  Code  as  against  K.  to 
testify  to  personal  transactions  lietween  E.,  P.,  and  himself,  it  appear- 
ing from  the  conveyance  to  them  that  K.  and  P.  were  not  partners 
but  tenants  in  common  of  the  leases.  lb. 

18.  ,  Admission  of,  erroneous  —  wkere  does  not  affect  judgments-equity 

action^  Where  it  appears  in  an  equity  action  that  substantial  jastice 
has  been  done  between  the  parties,  the  court  will  look  at  the  entire 
case  and  affirm  the  judgment  notwithstanding  the  admission  of  tes- 
timony which  in  ordinary  actions  at  law  might  have  necessitated  a 
new  trial.  lb. 

19. ,  W?uU  is  not  an  admission.]    The  fact  that  a  letter  written  by 

plaintiff  to  his  agent  was  read  by  the  agent  in  defendant's  presence, 
and  she  made  no  remark,  ?uld,  not  to  render  the  letter  admissible  in 
evidence. 

People  ex  rd.  Murphy  «.  Lockwood 526 

20.  ■,  Agree7nent  between  landlord  and  tenant.']    In  an  action  for  the 

grice  of  certain  potatoes  raised  on  plaintiff's  land,  defendant  set  up  that 
e  had  purchased  them  of  S.  who  raised  them.  Held,  that  the  agree- 
ment made  between  plaintiff  and  8.  as  to  the  potatoes  and  their  owner- 
ship, was  admissible. 

MiUiiiTEB  V.  Lucas 577 

21. ,  Interest  in  action.]    Admissions  of  8.  made  some  months  after 

the  agreement  was  made,  corroborating  plaintiff's  testimony  as  to  the 
agreement,  were  testified  to  by  plaintiff's  witnesses,  ffdd,  that  if  the 
defense  was  really  in  the  interest  of  8.  they  were  admissible,  and  even 
if  it  was  not,  being  merely  corroborative  of  other  evidence,  the  judg- 
ment would  not  be  reversed  for  error  in  admitting  them.  lb. 

22.  ,  Burden  of  proof]    In  an  action  by  the  trustee  under  a  trust 

deed  by  F.,  to  recover  a  debt  due  F.,  defendant  showed  payment  to  F. 
after  the  execution  of  the  deed.  Held,  that  the  burden  was  upon 
plaintiff  to  show  that  defendant  had  notice  of  the  trust  deed  when 
payment  was  made  to  F. 

Heebmaks  f).  Ellsworth 605 

28.  ,  Notice  —  huirumeTU  revoking  truM.]    Defendant  offered  in 

evidence  an  instrument,  executed  by  F.  subsequent  to  the  trust  deed, 
wherein  he  revoked  the  authority  and  promise  therein  given  to  plain- 
tiff.   Held  admissible.  lb. 

24. ,  When  map  admissible.]    In  an  action  for  divertinff  the  flow  of 

water  from  a  ditch  through  plaintiff's  lands,  a  map  of  the  premises 
in  controversy,  which  a  surveyor  who  made  it  had  testified  to  be  cor- 
rect, was  referred  to  by  a  number  of  witnesses,  in  giving  their  testi- 
mony in  explanation  thereof.  Held,  that  the  map  was  admissible, 
not  as  independent  evidence,  but  in  connection  with  the  other  evi- 
dence, to  enable  the  jury  to  understand  and  apply  it. 

CuRTiss  V.  Ayrault 611 

25.  ,  Expert — opinions.]    In  an  action  where  defendant  set  up  a 

counter-claim  for  services  and  materials  in  repairing  a  locomotive,  an 
expert  called  by  plaintiff,  who  had  seen  the  locomotive  after  it  was 
repaired,  was  asked :  "  Could  the  engine,  by  any  possibility,  have  been 
so  damaged  by  wear  and  tear,  or  by  accident,  that,  with  the  parts  and 
materials  as  testified  to  by  Mr.  Melds  (one  of  defendants),  |20.000 
would  have  been  a  reasonable  chaise  for  rebuilding  her."  HM,  a 
proper  question.  It  did  not  call  for  the  opinion  of  tne  witness  on  a 
hypothetical  case,  but  required  him  to  simply  state  whether  in  any 
event  or  contingency  work  of  the  value  named  could  have  been  per- 
formed. 

Tyno  9.  Fieldb 673 
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BiTiDBNCE  —  CatUintted.  '^fi*' 

26. ,  Pr^onderance  suffleient  to  reverse  judgment.']  Where  the  evi- 
dence was  Bach  as  to  show  that  the  fin<]iiiff  of  the  referee  on  the  qaes- 
tion  of  damages  was  not  in  accordance  with  the  truth,  held,  that  the 
judgment  should  be  reversed.  Jb. 

37. ,  Dedaratiane.]    In  an  action  against  several  defendants  jointly 

a  declaration  made  by  one  of  them  in  the  presence  of  the  others  and 
assented  to  by  them,  held  admissible  against  all. 

Lathrof  f>.  Bbamhall 680 

28. .]  In  an  action  against  several  defendants  jointly,  held,  that  on 

the  admission  of  evidence  competent  against  any  one  of  them  the 
referee  was  not  bound  to  declare  its  effect.  lb. 

29. ,  Memorandum.']    A  memorandum  of  the  terms  of  a  contract 

made  by  one  of  the  parties  and  read  over  to  all  of  them  at  a  meeting 
but  not  signed,  held  admissible  as  part  of  the  ree  gesta,  lb. 

SO.  ,  Frivolous  oMeeHon.]    On  the  trial  of  an  indictment  for  rape,  a 

witness  was  askea  what  the  prisoner  said  in  the  police  court  when 
the  charge  was  made  by  complainant.    The  witness  answered  that 

Srisoner  made  no  reply,  but  C,  who  was  jointly  indicted  with  him, 
id  in  his  presence,  and  the  witness,  in  response  to  a  question  to  which 
no  objection  was  interposed,  told  what  C.  said.  Prisoner's  counsel 
then  objected  to  the  conversation,  but  did  not  state  upon  what  grounds, 
nor  did  he  ask  to  have  the  answer  stricken  out.  ^eld,  (1)  that  the 
question  was  competent,  and,  being  put  and  answered  without  objec- 
tion, an  appeal  on.  the  ground  of  its  admission  was  frivolous. 

McGuiRE  V.  Pbople 683 

81.  ,  Oroee-exctmination  —  in  discretion  of  court.]  A  cross-examina- 
tion in  immaterial  matters  held  to  be  entirely  within  the  discretion  of 
the  trial  court.  lb. 

82.  ,  Letters  from  agent  to  principal.]    Letters  from  an  agent  to  his 

principal  cannot  be  given  in  evidence  against  a  third  person. 

POBTEB  t>.  Pabks 688 

88. ,  Objection  —  v>?ien  general  sufficient.]  When  evidence  is  neces- 
sarily and  obviously  improper  a  general  objection  is  all  that  is 
required.  lb. 

84. ,  In  action  to  set  aside  fraudulent  conveyance.]    In  an  action  by  a 

judgment  creditor  of  P.  to  set  aside  as  fraudulent  a  transfer  of  real 
estate  by  the  judgment  debtor  to  his  wife,  it  was  claimed  by  defendant 
that  the  wife  paid  the  consideration  named  in  the  deed,  and  a  witness 
for  defendant  testified  that  he  loaned  her  the  money  and  as  security 
took  a  mortgage  on  the  house  belonging  to  her,  and  subsequently 
took  a  deed  oi  part  of  the  disputed  property  in  satisfaction  of  the 
mortgage.  Held,  that  a  question  by  plaintiff  whether  witness  held 
that  deed  as  a  mortgage  or  as  absolute  was  proper. 

Ratnor  v.  Page 684 

85. ,  In  action  against  corporaHon.]    Conversations  had  between 

plaintiff  and  the  officers  of  aefendant,  a  corporation,  in  relation  to  a 
contract  between  plaintiff  and  the  corporation  upon  which  the  action 
was  brought,  held,  admissible,  not  as  declarations,  but  to  show  the 
transactions  in  dispute. 

Payne  v.  Kmos  Co.  Maitup.  Co 685 

86.  ,  Testimony  taken  de  bene  esse  —  Stipulation  —  oonstntetion  of] 

The  testimony  of  H.  was  taken  by  consent,  under  a  stipulation  that 
the  same  might  be  used  on  the  trial,  "  subject  to  all  legal  objections 
as  to  competency  "  and  annexed  to  the  evidence  was  this  stipulation  : 
**  We  consent  that  the  foregoing  testimony  be  received  on  the  trial. 
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Btidbrcb — OontinueA. 

Bubject  to  objections  as  aforesaid,  and  also  snbject  to  the  legal  objec- 
tion to  the  particular  questions  in  which  questions  answers  were 
taken  down,  and  it  is  hereby  stipulated  that  either  party  may  use  the 
foregoing  testimony  on  trial."  H.  was  present  at  the  trial  and  sworn 
and  examined  as  a  witness.  Held,  that  the  exclusion  of  the  testimony 
stipulated  about  on  a  subsequent  trial  on  the  eround  that  the  party 
offering  it  did  not  show  his  inability  to  produce  H.,  and  that  the  stipu- 
lation related  to  only  one  trial,  was  error. 

Hawkins  v.  Mact. 693 

87.  ,  AdmisHon  of^  immaterial,^    Upon  the  trial  of  an  action  by  the 

maker  of  a  note  against  one  claimed  to  be  jointly  liable  for  the  con- 
sideration thereof,  evidence  was  admitted  showing  that  plaintiff  had 
been  sued  upon  the  note,  and  that  he  had  notified  defendant  of  the 
suit  and  had  paid  the  note.  JSeld,  that  the  admission  of  the  evidence 
was  not  such  error  as  would  call  for  a  reversal  of  the  judgment. 

Rat  V,  Smith 702 

88. ,  Effect  of.]    Any  illegal  evidence  that  may  have  a  tendency  to 

influence  the  judgment  of  a  jury  cannot  be  regarded  as  harmless  and 
of  no  consequence.  The  legal  presumption  is  the  other  way,  and 
when  a  party  seeks  to  mainttdn  such  evidence  as  innocuous  he  must 
make  it  appear  clearly  that  such  is  the  case.  lb. 

89. ,  Deelaraiiona  of  asmmed  agent  not  admissible  to  bind  principal?^ 

In  an  action  upon  a  promissory  note  the  defenses  were  that  pli&tiff 
was  not  a  bona  Jide  holder,  and  payment  to  the  payee  while  he  was 
the  owner.  Plaintiff  gave  evidence  that  she  received  the  note  from 
H.,  who  represented  to  her  that  he  was  sent  with  it  from  the  payee. 
There  was  no  evidence  of  the  authority  of  H.  to  transfer  the  note  to 
plaintiff.  Heid^  that  declarations  made  by  H.  to  plaintiff,  at  the  time 
ne  gave  her  the  note,  were  not  admissible. 

Scott  «.  Stbyenbon 705 

40. ,  Of  employment — oommissions^    In  an  action  to  recover  of  the 

vendor  commissions  upon  the  sale  of  a  farm,  the  defense  was  that 
plaintiff  had  not  been  employed  to  sell  the  farm.  HM,  that  evidence 
that  plaintiff  waa  in  the  employ  of  the  purchaser  of  the  farm  was 
admissible  on  behalf  of  defendant. 

MiLLEB  V.  iBIfiH 707 

41. .]  There  was  a  question  as  to  the  fact  of  plaintiffs  employment, 

and  also  as  to  its  extent  in  time.  Held,  that  under  such  a  question 
defendants  were  entitled  to  show  all  that  he  did  bearing  upon  the  sub- 
ject of  the  sale  up  to  the  delivery  of  the  deed.  lb. 

42.  ,  For  sale  of  real  estate.']    But  if  plaintiff  was  only  employed  to 

find  a  purchaser,  he  would  have  earned  his  compensation  when  the 
contract  of  sale  was  executed,  and  evidence  of  his  subsequent  con- 
duct would  be  inadmissible.  But  he  was  bound  to  show  employment ; 
the  extent  of  it,  and  that  he  had  performed  his  part  of  tiie  contract, 
lb. 

Bee  Action,  176, 179 ;  Agency,  25 ;  Affbal,  829 ;  Absbsshent,  845 ;  Ceb- 
tiorabi,  260 ;  Consideration,  689 ;  CoNSTiTUTioNAii  Law,  89 ;  Con- 
tract, 185 ;  Criminal  Evidence;  38,  265,  489,  689,  670 ;  Criminal 
Law,  277,  589;  Damaqes,  711;  Eminent  Domain,  215;  Former 
Adjudication,  180 ;  Highway,  12 ;  Judgment,  577, 671,  679 ;  Land* 
LORD  AND  Tenant,  526, 550 ;  New  Trial,  148 ;  New  York  City,  848, 
845,  849,  876;  Pleading,  828;  Promissory  Note,  54;  Reference, 
680;  688 ;  Trebfabb,  588 ;  Trl^l,  299. 716 ;  Will,  402 ;  Witness,  715 ; 
Verdict,  718. 

Examination:  /Sse  Eyidence,  682. 

ExcEFTiONB :  See  Criminal  Law,  802 ;  Trial,  681. 
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Excise  —  eml  da/fn(tge  law  —  Oorut&uHonal  law.]  The  civil  damage  act 
'  (Laws  1878,  chap.  646)  Jield  (1)  to  be  part  of  tne  excise  law,  and  bind- 
ing upon  those  taking  licenses  thereonder,  and  (2)  not,  so  far  as  it  affects 
the  one  seUing  intoxicating  liqnors,  in  contravention  of  the  constita- 
tional  provision  forbidding  laws  impairing  the  obligation  of  contracts. 

Baxkb  «.  Pops 102 

2. ,  License  to  seU  ale  and  beer  may  he  ffranted  to  one  not  an  innJl^eeper."] 

Under  the  provisions  of  Laws  of  1869,  chapter  856,  amending  Laws  of 
1857,  chapter  628,  licenses  to  sell  ale  and  beer  in  qnantitiee  less  than 
five  gallons,  to  be  drank  on  the  premises,  maj  be  given  to  anj  person 
and  are  not  limited  to  such  as  keep  an  inn,  tavern  or  hotel. 

O'ROUBKB  V.  PSOFLS 496 

8.  ,  Petition  of  freeholders,]  The  requirements  of  a  petition  of  free- 
holders, etc.,  etc.  (Laws  1857,  chapter  628,  §  6),  does  not  apply  to 
licenses  to  sell  ale  and  beer  granted  to  a  person  not  an  inn,  tavern  or 
hotel  keeper.  lb. 

4.  ,  Statutory  eonstruction.']    Plaintiff  in  error,  who  kept  a  saloon, 

was  indicted  for  a  violation  oi  the  excise  law,  in  the  sale  of  a  glass  of 
ale  to  be  drank  on  his  premises.  Held,  that  a  license  to  him  to  sell 
ale  and  beer  was  a  justification,  and  the  fkct  that  the  license  also 
included  permission  to  sell  strong  and  spirituous  liquors  did  not  render 
it  invalid  as  to  the  permission  to  sell  ale  and  beer.  The  provision  of 
Laws  1870,  chapter  175,  allowing  the  granting  of  licenses  to  sell  strong 
and  spirituous  liquors  by  the  small  measure  to  all  persons,  does  not 
abrogate  the  provision  of  Laws  1857,  chapter  628,  which  forbids  a 
license  to  sell  to  be  drank  on  the  premises,  to  any  except  inn,  tavern 
and  hotel  keepers.  lb. 

5. ,  Classes  to  whom  licenses  may  he  granted,]  Per  Bockbs,  J.  Under 

the  provisions  of  the  excise  laws  now  in  force,  three  classes  of  persona 
may  be  licensed  by  boards  of  excise  to  sell  intoxicating  drinks,  viz. : 
(1)  Inn,  tavern  and  hotel  keepers,  who  may  jnell  in  quantities  less 
than  five  gallons,  to  be  drank  on  the  premises ;  (2)  Persons  who  may 
sell  by  small  measure,  not  to  be  drank  on  the  premises ;  and  (8)  per- 
sons who  may  sell  ale  or  beer  only,  without  restriction  as  to  the  place 
where  the  same  may  be  drank.  lb. 

6. ,  Rewca4ion  of  license — powers  of  commissioners  as  to,]    A  board 

of  excise  may,  under  the  statutes,  when  they  become  satisfied  that  one 
holding  a  license  granted  by  them  has  violated  any  of  the  provisions 
of  the  excise  law,  revoke  the  license.  The  holder  of  a  license  has 
only  a  permit  and  not  a  property  or  vested  right  to  enjoy  the  license 
beyond  the  time  when  tne  board  are  so  satisfied,  and  in  the  examina- 
tion of  complaints  for  violating  the  law  by  one  holding  a  license,  they 
are  not  required  to  take  the  formal  proceedings  required  to  reach  a 
judidal  decision  affecting  property,  etc. 

People  exrel.  Bbllbr  «.  Wright 518 

ExBcrmoN  —  redemption  from  sale — right  to  redeem  ofntdgment  creditor 
of  fraudulent  grantor.]  O.  conveved  lands  in  fraud  of  his  creditors. 
The  lands  were  sold  under  execution  upon  a  judgment  docketed  prior 
to  the  conveyance.  Subsequently,  M.  obtained  judgment  against  O. 
upon  a  debt  contracted  prior  to  the  conveyance.  Meld,  that  M.  was 
entitled  to  redeem  from  the  sale  under  execution. 

MORBB  V.  PlTRVIS 140 

2. ,  Bedemption  on  last  day  of  time  at  place  other  than  sheriff's  offke,] 

M.,  on  the  last  day  of  the  fifteenth  month  after  the  sale,  gave  the 
sheriff  the  proper  papers  and  paid  the  amount  required  to  redeem  at 
a  place  other  tnan  the  sheriff's  office.  EM,  invalid  to  redeem  under 
Laws  of  1847,  chapter  410,  g  8.  lb. 

See  Landlord  and  Tenant,  550 ;  Title,  568 ;  Trusts,  65. 
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EzBOiTTOB — muit  be  named  in  wUl.]  A  will  contained  thiB :  **  I  nominate 
and  appoint  my  wife  executrix  of  this  my  will,  and  request  that  sadi 
male  friend  as  she  may  desire  shall  be  appointed  with  her  as  co-exec- 
ntor."  Held,  that  the  surrogate  had  no  authority  to  issue  letters 
testamentary  to  the  appointee  of  the  wife,  either  by  common  law  or 
statute. 

Habtnett  V,  Wandkll 98 

2.  ,  Waicer,]    The  wife  took  out  letters  testamentary,  without 

making  any  appointment.  Held,  a  waiver  of  her  power  of  appoint- 
ment, even  if  that  was  yalid.  lb. 

8.  ,  Decree  en  final  accounting.]    A  decree  by  a  surrogate  of  final 

settlement  upon  the  accounting  of  an  executor  determines  nothing 
beyond  the  amount  received  and  paid  out  by  the  executor,  and  the 
balance  due  from  him  to,  or  to  him  from,  the  estate.  But  2  R.  S.  95, 
%  71,  requires  a  second  adjudication  by  the  surrogate,  settling  the 
rights  of  legatees  to  a  share  of  the  fund  in  the  hands  of  the  executor, 
and  the  amount  to  which  each  is  entitled ;  and  an  action  will  lie  by 
each  creditor  to  recover  the  sum  adjudged  to  him  by  the  decree. 

Johnson  «.  RiCHABDs 654 

Surrogate's  decree  —  wkcU  9uffleient  to  sustain  action  vponA 


Where,  however,  a  decree  for  final  settlement  alone  was  made,  and 
the  amounts  of  the  sums  due  legatees  was  not  determined,  heid,  that  it 
was  not  a  decree  upon  which  a  legatee  could  maintain  an  action  for  his 
legacy  against  the  executor.  lb. 

8ee  ADMiNifiTRATOB,  10 ;  DowEB,  64S ;  Lbgacy,  451 ;  Subbogatb, 
648;  SuBBOGATE'B  Ck)UBT,  675 ,  Will,  248,  562. 

Expert:  /Sm Evidence, 402, 672. 

Express  Gomfant:  See  Ck>MMON  Carbtbb,  22. 

Extra  Allowance  :  See  Costs,  858. 

Factob:  5e0  Agency,  199. 

False  Ikpbisonhbnt  —  affray  in  presence  of  magistrate.]  A  justice  of 
the  peace  in  whose  presence  a  man,  with  anger,  threatened  to  and  did 
beat  his  wife,  ordered  him  to  desist,  but  was  driven  by  the  man  from 
the  house.  He  returned  to  his  office  and  issued  a  warrant  for  the 
arrest  of  the  man,  who  was  brought  before  the  justice  the  next  day 
and  required  to  give  security  for  his  appearance  at  the  next  court  of 
sessions,  and  in  default  of  so  doing,  was  committed  by  the  justice. 
Held,  that  the  action  of  the  justice  was  authorized  by  2  R.  S.  704,  705, 
^  1  and  8,  and  he  was  not  liable  to  an  action  for  false  imprisonment 
therefor. 

"  Sands  «.  Benedict 19 

2. ,  Power  to  reqm/re  security  not  limited  to  time  of  pendency  of 

affray.]  The  authority  of  a  magistrate  to  require  securitv  from  one 
making  an  afiray,  etc.,  in  his  presence,  is  not  limited  to  the  time  of 
the  continuance  of  the  affiay,  but  may  be  exercised  after  its  ooncla- 
sion.  lb. 

False  Pbbtensbs  :  See  Criminal  Law,  277. 

False  Repbesentations  :  See  Statute  of  Fbauds,  14. 

Fence  :  See  Boundabt,  490. 

Ferry  :  See  Neoliqence,  689. 

Filing  Paper  :  See  Mortgage,  27. 

Final  Accounting  :  See  Executor,  654. 
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Febb  Inbubanob  :  See  Iksuranob,  46, 120, 208,  619.  r^^- 

FoRBCLOBURB — sole  (U — uihenpurcihaser  not  relieted,'\  Upon  the  foreclos- 
ure of  a  parchase-money  mortgage  executed  hj  8.,  a  Bummons  was 
senred  ou  S.  for  his  wife,  but  not  on  her  personally.  At  the  foreclos- 
ure sale  S.  became  the  purchaser.  HM,  that  S.  would  not  be  relieved 
from  completing  the  purchase  on  the  ground  that  no  personal  service 
bad  been  made  on  his  wife. 

Watbon  «.  Chttbch 248 

2. ,  Sale  upon — where  purchaser  reUeoed  from  purehaee.]    Upon 

the  foreclosure  of  a  mortgage,  the  tenants  of  the  mortgagee  were  not 
made  parties.  HM,  that  they  not  being  bound  by  the  judgment,  could 
not  be  dispossessed  thereunder ;  and  a  purchaser  at  the  foreclosure 
sale  would  not,  for  that  reason,  be  compelled  to  complete  his  purchase. 

HiBBCH  V.  LlVINGBTOIT 263 

8. >  When  purchaser  at  sale  utUl  he  relieved,]    The  affidavit  upon 

which  an  order  of  publication  was  granted,  in  an  action  for  foreclosure, 
recited  that  defen&nts  did  not  reside  in  the  State,  and  named  their 
residences,  but  it  did  not  allege  that  they  could  not  be  found  within 
the  State  after  due  diligence ;  and  the  order  did  not  contain  any 
statement  that  they  could  not  be  found  after  due  diligence,  etc.  Held^ 
that  the  judgment  was  not  valid  as  to  the  defendants  mentioned,  and 
a  purchaser  at  the  foreclosure  sale  would  be  relieved  from  his  purchase. 

BiXBYv,  Smith 279 

See  Attobnbt,  289;  Goktract,  498;  Jupombnt,  281;    Mobtoaob, 

826 ;  Rbcbiybb,  694 ;  Bbfbbbnob,  246. 

FObbion  Gobfobatioh  :  See  Gobpobation,  886. 

FoBFEXTUBB :  See  Injunction,  438 ;  Ububt,  484. 

FoBGBD  Inbtbumbnt  :  ^mSalb,  216. 

Fobobbt:  /6to  Cbihinal  Law,  467. 

FoBM  OF  Action  :  See  Action,  80 ;  Plbading,  76. 

FoBMBB  Abjudication — who  are  in  privity  —  vendor  andpurchaser.']  In 
an  action  to  recover  possesrlon  of  a  watch,  plaintis  claimed  title 
through  a  bill  of  sale  from  defendant  of  the  watch  and  five  colts. 
Defendant  set  up  as  a  defense  that  he  had  previously  sold  the  colts 
mentioned  to  one  J. ;  that  in  a  judgment  in  an  action  brought  bv  J. 
against  plaintiff  at  defendant's  request  and  risk,  the  bill  of  sale  nad 
been  declared  a  collateral  security  for  a  debt  which  had  been  paid. 
EM,  that  there  was  such  privity  between  defendant  and  J.  as  to 
render  the  former  judgment  a  bar  to  this  action  by  plaintiff. 

BuBH  V,  Knox 180 

FOBMBB  Bbcotbbt  :  See  Action,  179 ;  Justicb'b  Goubt,  662. 

Fraud  :  See  Agbnct,  645 ;  Abbbst,  294 ;  Contbaot,  668 ;  Gobpobation 
224;  Defbnbb,  284;  Byidbncb,  402;  Nbw  Tobk  Gitt,  846; 
Partnership,  288;  Statutb  of  Frauds,  14;  Strbbtb,  486; 
Will,  402. 

Frauds,  Statutb  of:  See  Statutb  of  Frauds. 

Fraudulent  Gonybtancb  — what  is  not -^  JBqwtdble  title  to  real  property,] 
The  wife  of  B.  purchased  real  estate  and  paid  therefor,  but  the  convey- 
ance was  made  to  her  husband  upon  a  promise  on  his  part  to  convey  to 
her  on  request,  which  he  did.  During  all  the  time  her  husband  held 
title  she  was  in  possession,  receiving  the  rents  and  paying  the  taxes  and 
charges  on  the  property.  SM,  that  tibie  wife  was  in  equity  the  owner 
of  the  property,  and  the  conveyence  to  her  was  valid  against  a  creditor 
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Fraudulent  Conyeyancb — Continued. 

of  her  husband,  the  debt  not  being  contracted  on  the  strength  of  the 
ownership  of  the  property  by  the  husband. 

HOLDEN  V,  BUBNHAM IINS 

2.  ,  Preferences  not  fraudtUent,]    A  transfer  of  the  prindpsl  portion 

of  defendant's  property  to  secure  an  alleged  indebtedness  to  his  sister, 
held  not  in  fraud  of  creditors  under  the  laws  of  this  State,  the  fact  of 
indebtedness  not  being  positively  controverted. 

ToPFEY  «.  Williams 294 

&6  CoRPOBATioK,  224;  BviDBKCB,  684;  Execution,  140. 

Fbxyolous  Answer  :  See  Pleading,  449. 

General  Notoriett  :  See  Criminal  Eyidengb,  265. 

General  Term  :  See  Costs,  690. 

Gift  —  Causa  mortis — what  is  —  delivery^— possession,]  S.,  who  owned 
two  notes,  permitted  her  husband  to  transfer  the  larger  one  to  H.,  as 
collateral  security  for  his  debt.  The  other  note  was  in  a  bureau  drawer 
in  the  house  where  he  and  she  lived.  In  her  last  sickness,  a  day' 
or  two  before  she  died,  S.  said  to  her  husband :  "  Tou  may  have  all 
the  money."  No  money  was  delivered,  and  8.  owned  no  money  or 
property  except  the  notes  and  some  household  furniture.  Held,  (1) 
that  a  gift  of  the  notes  was  intended ;  (2)  that  the  larger  note  was 
not  constructively  or  actually  in  the  possession  of  the  nusband,  and 
did  not  pass  as  a  gift  eausa  mortis,  but  (3)  the  smaller  one  was  in  hJjB 
possession  and  did  so  pass. 

Stevens  v.  Stevens 87 

2.  ,  Causa  mortis — of  bank  deposit  —  what  constitutes — deUwry.] 

A  woman  who  had  money  on  deposit  in  the  savings  bank  durinfi^  her 
last  sickness  told  one  who  lived  with  her,  and  had  access  to  her  hank 
book,  to  get  the  book,  which  being  done,  said :  **  Take  that  and  keep 
it  and  lock  it  up,"  which  was  done.  Held,  not  sufficient  to  establish  a 
g^ft  causa  mortis  as  (1)  the  evidence  was  not  enough  to  show  such 
intention ;  and  (2)  the  transaction  did  not  constitute  a  delivery. 

FiERO  «.  Fiero 151 

8. ,  Inter  mvos  —  what  constitutes — delivery.]  When  one  who  had  chil- 
dren by  a  former  marriage,  married  his  second  wife,  he  divided  nearly 
all  his  property  between  nis  children.  He  some  vears  after  announced 
his  intention  to  give  to  his  wife  and  his  child  by  her  what  he  had 
acquired  subsequent  to  the  second  marriage.  Seven  years  before  his 
death  he  handed  certain  notes  and  mortgages  to  his  wife  saying,  ^  there, 
take  them  and  take  care  of  them,  tney  are  for  you  and  Libby" 
(the  child).  She  took  them  and  put  them  away,  and  after  that  retained 
control  of  them,  though  the  interest  on  the  securities  was  sometimes 
paid  to  the  husband.  After  the  gift  the  husband  frequently  told  his 
neighbors  that  he  had  given  his  property  to  his  wife  and  daughter. 
Held,  sufficient  to  establish  a  gift  inter  woos. 

Mack  v.  Mack 528 

4. ,  By  husband  to  wife.]    Equity  has  always  sustained  gifts  by 

husband  to  wife  when  the  claims  of  creditors  did  not  intervene,  and 
the  rule  of  the  common  law,  holding  such  gifts  invalid,  no  longer  pre- 
vails in  this  State.  lb. 

5. ,  Of  judgments  and  mortgages.]    An  objection  that  a  judgment 

and  mortgagee  included  in  the  gift  were  not  assigned  in  writing ;  Jield 
not  well  taken.  lb. 

See  Title,  16. 

• 

Good  Fatth:  See  Check,  288 ;  Mortgage,  27,  292 ;  Promissory   Note, 

57,  616. 
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GuASAinr :  See  Wabsahtt.  r aob, 

GuABDiAKBHiP — ulhen  gwH^ian  UdbUe  for  nediigenM  in  managemerU  of 
eekUe  of  tMird.]  A  gnaidian  rented  the  real  estate  of  his  ward  for  sev- 
eral jears  in  snooesslon  in  January,  the  renting  being  effected  by  auc- 
tion. It  was  shown  that  the  custom  at  the  place  where  the  estate 
was  situated  was  to  rent  in  the  spring ;  tliat,  at  that  time,  a  higher 
rent  could  be  obtained  than  could  in  January,  and  that  the  rent  receiyed 
was  much  too  low.  Heid,  that  a  decree  of  the  surrogate  charging  the 
guardian  with  the  difference  between  the  rent  receiv^  and  that  ^mich 
ikhould  have  been  received  was  correct. 

Kkothb  9.  Kaibsb 4 

3.  ,  Accounting  hy  guardian — Ueme   <nwr  $30  without  ^aouch&r».\ 

The  provision  of  the  statute  (2  R.  S.  92,  g  55)  limiting  the  allowance  of 
items  of  expenditure  by  executors,  etc.,  for  which  no  vouchers  are  pro^ 
duced,  Tieidt  to  apply  to  the  account  of  a  guardian,  with  the  admiuis- 
trator  of  his  deceased  ward,  and  the  rejection  of  items  over  |20  each 
not  supported  by  vouchers  correct. 

matterofOill 287 

8.  ,  SetUement  by  toardA    It  appeared  that  the  ward  examined  the 

guardian's  account  after  she  came  of  age,  and  admitted  its  correctness, 
and  nromised  to  give  a  receipt ;  that  she  called  to  see  the  ruardian, 
but  did  not  find  him  at  home,  and  a  few  days  thereafter  died.  Eeid, 
not  such  a  consummated  settlement  as  would  preclude  her  adminis- 
trator from  challenging  the  guardian's  account.  lb. 

•*Habd  Paw  : "  Bee  OoirrBAOT,  185. 

Hbabsat  :  See  GRDOKAii  Bvidencb,  489. 

HiaHWAT — bridaes  on  Indian  retervoHon  —  Statutory  coTUtruetion.]  A 
highway  bzioge  was  built  within  the  boundaries  of  the  town  of  S.,  but 
within  the  limits  of  an  Indian  reservation  under  the  provisions  of  a 
special  statute  (Laws  1866,  chap.  478).  Held,  that  the  commissioner 
of  highways  of  the  town  of  S.  was  not  under  obligation  to  keep  such 
bridge  in  repair  and  was  not  liable  to  one  damaged  by  such  want  of 
repair,  although  he  had  funds  sufficient  to  make  repairs  in  his  hands'. 

Bishop  «.  Barton 6 

2.  ,  State  may  conetruet  aerose  Indian  reservation  — Baitroad  croeeinge 

— Negligence  —  exiideneeofJ]  Plaintiff's  horse  was  injured  in  conse- 
quence of  a  defect  in  a  railway  where  it  was  crossed  by  a  highway. 
The  crossing  was  within  the  limits  of  an  Indian  reservation.  Beld,  (1) 
(following  S^Meara  v.  Commieeioners  ofAUegany,  8  N.  Y.  Sup.  286),  that 
the  State  nad  power  to  construct  a  highway  across  an  Indian  reserva- 
tion ;  (2)  that  the  railway  company  was  bound  to  keep  the  crossings  of 
such  highway  in  repair  and  was  liable  for  an  injury  caused  by  neglect 
to  do  so,  and  (8)  that  a  presumption  of  negligence  arose  from  the 
defect  and  the  fact  that  an  injury  was  caused  thereby. 

Francs  «.  Erie  Railway  Gompant 18 

8.  ,  Lands  laid  out  into  lots  and  etreets — right  of  grantee  of  lot  in 

gtreet.l  Where  the  owner  of  land  surveys,  maps  and  lays  out  such 
land  Into  lots,  numbering  them  with  streets  designated,  named  and 
put  down  on  the  map  as  between  him  and  the  grantee  of  a  lot  bounded 
on  one  of  the  designated  streets,  his  conveyance  is  per  se  a  dedication 
of  the  street  to  the  use  of  his  grantee  as  a  street. 

Taylor  v.  Hbppsr 178 


,  potoer  of  commissionere  to  aseees  damages,]     Commissioners 

appointed  by  the  county  court  to  assess  damages  upon  the  laying  out 
ox  a  highway,  made  and  signed  their  assessment,  delivered  it  to  one 
of  the  commissioners  of  highways,  who  filed  it  with  the  town  clerk. 
They  subsequently  made  and  filed  another  assessment.    Held,  that  the 

Vol.  V,N.  Y.  Kbp.  — 95 
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power  of  the  commiBsloneni  to  assess  was  expended  when  thej  signed 
the  first  determination,  and  they  oonld  not  review  their  action,  and  an 
appeal  taken  more  than  twenty  days  after  the  first  assessment  was 
filed,  although  within  twenty  days  of  the  filing  of  Uie  second,  was  too 
late. 

People  ex  ret.  Mann  «.  Mott 207 

5. ,  OommisHoner  of,  cannot  delegate  official  power.]  Where  a  com- 
missioner of  highways  who,  with  another  commissioner,  had  taken 
part  in  proceedings  to  lay  out  a  highway,  left  before  the  survey  was 
completed  and  told  the  other  commissioner  to  sign  his  name  to  the 
order  laying  out  the  highway  and  anv  other  necessary  papers.  Held, 
that  an  order  signed  only  by  the  other  commissioner  and  with  the 
name  of  the  first  mentioned  one  afllxed  by  the  other,  in  accordance 
with  the  direction,  was  void.  The  commissioner  could  not  so  delegate 
his  powers  to  his  associate. 

Todd  v.  Todd 681 

7.  ,  Bridge  oty&r  stream  bettoeen  ac^oining  towns — commisHonere  of 

hdth  towns  jointly  liable  for  neglect  to  repair.]  The  commissioners  of 
highways  of  adjoining  towns  held  jointly  liable  for  an  injury  caused 
by  their  neglect  to  keep  in  repair  a  bridge  across  a  stream  forming 
the  boundary  line  between  the  towns,  which  had  been  erected  and 
maintained  as  a  joint  bridge  between  said  towns,  the  commissioneirs 
being  shown  to  have  sufficient  funds  in  their  hands  for  the  purpose 
of  repairing  such  bridge. 

Bryan  v.  Landon ,  684 

8.  ,  Sidewalks — owner  of  adjoining  lands  not  hound  to  repair,]  Side- 
walks are  a  part  of  the  public  highway  and  the  owner  of  adjoining 
lands  has  no  greater  duty  in  regard  to  keeping  them  in  repair  than  he 
has  in  regard  to  other  parts  of  the  highway.  Accordingly  where  a 
village  was  held  liable  for  negligence  in  allowing  a  sidewalk  to  be  out 
of  repair,  Jield^  that,  in  the  absence  of  statute  or  contract,  no  right  of 
action  to  indemnify  the  village  lay  against  the  owner  of  adjoining 
lands. 

ViLiiAOK  OP  Fulton  v.  Tucker 621 

See  Ebtopfbl,  631 ;  Streets,  436 ;  Statute  of  Limitation,  676 ; 

Taxation,  84. 

Holder  in  Good  Faith  :  See  Check,  283. 

Holder  op  Note  :  See  Promissory  Note,  57. 

Husband  and  Wipe  — husband* s  right  to  wif^s  property  —  Considffraiiffn^ 
A  husband  who  had  married  his  wife  in  1846,  received  moneys  belong- 
ing to  his  wife,  prior  to  1852.  IIM,  that  in  the  absence  of  an  agree- 
ment on  his  part  to  refund  the  moneys  to  his  wife,  the  same  became 
his  absolute  property  by  virtue  of  his  marital  rights,  and  a  subsequent 
promise  to  refund  being  without  consideration,  would  not  create  a  legal 
obligation  against  him. 

Fletcher  d.  Updike 618 

8. ,  Statute  of  limitation — promise  necessary  to  revive  claim  when 

statute  has  run.]  A  portion  of  the  moneys  received  was  the  aviuls  of 
the  wife's  real  property.    Twenty-two  years  after  its  receipt,  the  wife 

§  resented  a  claim  therefor  against  the  estate  of  the  husband  who  had 
ied  in  the  meantime.  EMy  that  the  claim  was  barred  by  the  statute 
of  limitation ;  that  a  new  promise  to  pay  the  same,  made  to  a  person 
other  than  the  wife  or  her  agent,  would  not  revive  the  obligation ; 
neither  would  a  parol  promise  revive  it,  as  to  such  part  of  the  moneys 
as  was  received  since  the  adoption  of  the  Ck)de,  and  that  the  wife  was 
under  no  disability  which  could  obviate  the  objection  of  the  statute 
having  run.  lb. 

8u  Eyidbnce,  1 ;  Foreclosure,  243 ;  Gipt,  528 ;  Married  Woman, 

687, 699 ;  Negligence,  122 ;  Title,  668. 
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Illegal  Gozttbact:  Bee  Goiitbact,  143, 21d. 

IxFLiED  OoNTBACT :  See  CoirrRACT,  566. 

Indian  Rbsbryation:  /6Sm  Highway,  6,  12;  lNDLor8,6. 

Indians —jpore  1  of  Beneed  Btaiutee  does  not  a/pfly  to.l    The  first  part 
of  the  Keyised  Statutes  was  intended  solely  for  the  govemment  of  citi-        , 
zens  of  the  State,  and  was  not  intended  to  embrace  affairs  pertaining 
to  Indians  or  their  reservations. 

Bishop  v,  Babton 6 

Indictment  :  See  Criminal  Law,  265,  S02, 808, 467,  589. 

Indobsbmbnt  :  See  Byidencs,  81 ;  Promissory  Note,  57 ;  Warranty,  68. 

Invanoy:  iSM  Guardianship,  287. 

Infant  :  See  Guardianship,  4, 

Influence:  See  Undue  Influence,  79. 

Injunction — wTien  aUowable  to  resircUn  enforcement  of  eontraet.]  In  an 
action  to  reform  a  contract  which  was  claimed  to  contain  verj  important 
errors,  inserted  hy  mistake  or  fraud  of  defendant,  disadvantageons  to 
plaintiff,  and  which  contained  a  severe  forfeiture  in  case  of  non-per- 
formance by  plaintiff;  held,  that  an  injunction  restraining  defendant 
from  enforcing  the  forfeiture  pendente  Hie,  upon  the  plaintiff  depositing 
under  the  order  of  the  court  the  sums  growing  due  under  the  contract 
to  abide  the  event  of  the  action,  was  proper. 

Humphreys  «.  Hurtt 488 

2.  »  W?uxt  is  not  ground  for."]    Defendants,  who  had  the  ezdusive 

right  to  a  patent  for  a  State,  wrote  a  letter  to  one  using  machinery  of 
the  same  character,  under  a  permit  from  plaintiff,  that  they  alone  had 
authority  to  permit  the  use  of  machinery  under  the  patent,  and  that 
information  would  be  furnished  on  application.  Held^  not  sufficient 
to  authorize  an  injunction,  it  not  appearing  tha^  defendants  asserted  a 
hostile  claim  to  plaintiff's  patent. 

Wren  o.  Cobmop.  Gas  Works  Go 686 

Innkeeper  :  See  Excise,  496. 

Insurance — fire  policy — eale  and  taking  back  mortgage  a^ooids  policy — 
premium  note7\  It  was  provided  in  the  charter  of  a  mutual  insurance 
company  that,  when  any  property  Insured  should  be  alienated  by  sale 
or  otherwise,  the  policy  should  be  void,  and,  upon  surrender  thereof, 
the  insured  should  be  entitled  to  a  return  of  the  premium  note. 
Defendant,  who  owned  certain  personal  property  which  was  insured, 
sold  the  same,  taking  back  a  chattel  mortgage  for  the  purchase- 
money.  Held,  that  the  policy  was  avoided,  and  defendant  not  liable 
on  tlie  note  for  assessments  for  losses  thereafter  occurring. 

Miner  t>.  Judson  46 

2* ,  Fire  policy  —  what  change  of  interest  awnde,"]  In  a  fire  insur- 
ance policy  it  was  provided  that  if  the  property  "  shall  be  sold  or 
conveyed,  or  the  interest  of  the  parties  therein  changed  "  the  policy 
should  be  void.  The  owner  of  the  insured  premises  contracted  under 
seal  to  sell  them,  and  received  part  of  the  purchase-money.  Held,  that 
the  policy  was  avoided. 

Gerhond  v.  Home  Ins.  Co.. 120 

8. ,  Life  policy  —  norirpayment  of  premium — Estoppel.]  An  insur- 
ance company  who  had  insured  the  life  of  L.  loaned  L.  money  upon  a 
pledge  of  the  policy,  of  which  the  company  took  possession.  E.,  to 
whom  the  policy  was  payable,  for  the  purpose  of  keeping  it  alive,  before 
the  premium  was  due  applied  to  the  company  for  information  as  to  the 
date  at  which  the  same  was  payable.  Tnis  the  company  did  not  give, 
but  promised  to  send  it  to  E.    They  did  not  send  it.    Subsequently  £. 
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called  at  the  company's  office  and  offered  to  pay  the  premiom,  bat  it 
was  ret  used  upon  the  ground  that  the  time  of  payment  had  parsed. 
Hdd,  that  the  company  .were  estopped  from  claiming  that  the  policy 
had  lapsed  by  reason  of  the  non-payment  of  the  premium  when  due. 

Lbslib  v.  Knickbrbockbb  Lifb  Ins.  Go IdS 

4. ,  Mre  policy  —  condition*  —  eontitrtLction  of  poiicy  — Estoppel.] 

The  owner  of  an  unoccupied  dwelling-house,  at  the  solicitation  of  the 
a^nt  of  an  insurance  company,  took  out  a  poli<7  ^P^n  it.  The  appU 
cation,  which  contained  a  provision  makim^  the  statements  therein  a 
warranty,  was  filled  out  by  the  agent,  Who  knew  all  the  circumstances. 
One  of  the  questions  therein  was,  "  For  what  is  the  building  used 
and  how  many  tenants  are  there  ?  "  to  which  the  answer  was,  "Dwell- 
ing." EM,  (1)  that  even  if  plaintiff  had  himself  filled  out  the  appli- 
cation, it  would  be  doubtful  if  he  warranted  that  it  was  then  occu- 
pied ;  (2^  but  tbat  being  filled  out  by  the  company's  agent,  and  the 
Eart  of  tne  question  as  to  tenants  beine  unanswered,  the  company  only 
ad  a  covenant  that  the  building,  wnen  used,  would  be  used  for  a 
dwelling.  Hddt  also,  that  even  if  the  legal  construction  was  that  the 
house  was  then  used  as  a  dwelling,  the  company  was  estopped  by  the 
knowledge  of  its  agent. 

Alexakdkr  V,  Germania  Fibb  Ihs.  Ck) 206 

6.  ,  Agency.]    The  policy  contained  a  provision,  "  that  any  person 

other  than  the  assured  who  may  have  procured  this  insurance  to  be 
taken,  shall  be  deemed  to  be  the  agent  of  the  assured,  and  not  of  this 
company,  under  any  circumstances  whatever,"  etc.  Udd  not  to  refer 
to  agents  of  the  company,  but  only  to  insurance  brokers.  lb. 

6. ,  Life  policy — condition,  in  —  death  "  in  consequence   of  moUUion 

of  law."]  A  life  insurance  policy  contained  a  provision  rendering  it 
void  if  the  insured  should  die  "  in  consequence  of  his  violation  of  any 
law."  The  insured  was  killed  by  H.,  shortly  after  having  had  illicit 
intercourse  with  the  wife  of  H.  Jleldt  that  even  if  the  act  of  the 
insured  was  a  violation  of  the  law,  he  did  not  die  in  consequence  of  it 
within  the  meaning  of  the  policy,  and  the  policy  was  not  avoided 
thereby. 

GOBTZMAIVN  V.  GONNBCTICTJT  MUT.  LiFB  IkS.  CX) 572 

7.  ,  Fire  policy — condition  as  to  occupation^  A  policy  of  insur- 
ance against  fire  upon  a  dwelling-house  contained  a  provision  that  if 
the  house  should  be  "left  unoccupied  without  giving  immediate 
notice  to  the  company  the  policy  shall  cease  and  be  of  no  force  or 
effect."  HMy  that  the  absence  of  the  one  who  resided  in  the  house, 
without  notice  to  the  company,  for  six  weeks,  although  he  frequently 
returned  and  looked  after  the  house  and  the  property  therein,  would 
avoid  the  policy. 

Paine  v.  Aoricultubal  Ins.  Ck) 619 

8.  ,  Occupation — what  is.]     Occupation   of  a    dwelling-house    is 

living  in  it,  not  mere  supervision  over  it,  and  while  a  person  need  not 
live  in  it  every  moment  there  must  not  be  a  cessation  of  occupancy  for 
any  considerable  portion  of  time.  lb. 

9.  ,  Accident  policy — conditions  in  —  inUMcioation.]     An  accident 

insurance  policy  contained  this  condition :  *'  No  daim  shall  be  made 
under  this  policy  where  the  death  or  injury  may  have  happened  while 
the  insured  was,  or  in  consequence  of  his  having  been,  under  the  influ 
ence  of  intoxicating  drinks."  The  insured  was  accidentally  shot, 
while  intoxicated,  by  a  drunken  companion,  with  whom  he  had  been 
drinking.  Held,  that  the  policy  was  avoided.  Tbe  provision  avoided 
liability  if  the  insured  was  in  the  condition  of  intoxication,  without 
regard  to  whether  it  had  any  agency  in  producing  the  death  or  iigury. 

Shadbr  v.  Bailwat'Passengbrs'  Assurance  Company 648 

See  Agency,  546. 
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JsTEJST :  See  Gbdonal  Law,  877 ;  Evidbhcb,  299.  '*«• 

Intbbbst — Computation  of — an  payfMnU  to  mortgagee  in  poeeestion 
—  pa/yment  —  vihatU^  The  mortgagee  In  poBBesslon  of  lands  received 
certain  annus  for  land  damages  for  lands  taken  by  a  railroad  com- 
pany and  by  the  State.  Hetdt  that  such  sums  should  be  deemed  pay- 
ments on  the  mortgage,  and  the  ordinary  rule  of  computation  of  inter- 
est applicable  to  mortgages  should  be  adopted. 

Bbknbtt  «.  Cook 134 

2. ,  Annual  reete."]    In  an  accounting  when  the  judgment  or  order 

does  not  so  direct,  annual  rests  should  not  be  made,  and  annual  rests 
will  not  be  required  on  the  accounting  of  a  mortgagee  in  possession 
where  the  interest  is  in  arrear  at  the  time  he  takes  possession, 
nor  until  the  mortgage  debt  is  paid.  lb. 

8, ^2iot  aOouHMe  on  bonus — where  vntereet  paid  not  recoverable 

back,]  It  was  agreed  that  the  defendants  advancing  money  should 
receive  a  bonus  of  fifty  per  cent  on  their  advances  Msides  interest. 
Beld,  that  on  the  absence  of  a  special  promise  by  plaintiff  no  interest 
could  be  recovered  on  the  bonus.  Held,  also,  that  where  interest  had 
been  paid  on  the  bonus  without  objection  on  the  part  of  plaintiff  he 
could  not  recover  it  back  or  be  allowed  for  it  in  the  accounting. 

Chubch  «.  KiDD 454 

4. ,  WTien  it  eommenees  on  claim  for  serwees,'}    In  an  action  against 

an  attorney  for  moneys  collected  on  a  judgment  upon  which  the  attorney 
had  a  lien  for  his  services,  the  referee  allowed  plaintiff  the  amount  col- 
lected, with  interest  from  the  date  of  the  collection,  and  deducted  there- 
from a  sum  found  by  him  to  be  the  value  of  the  defendant's  services, 
upon  which  no  interest  was  allowed.  Held  error.  The  defendant  was 
entitled  to  interest  upon  the  amount  allowed  from  the  date  of  the  col- 
lection of  the  judgment. 

HOVBB  «.  HBATH 488 

6. ,  When  not  aliouHible,']    In  an  action  by  an  attorney  for  services 

where  the  account  had  never  been  settled  or  balanced,  held,  that  inter- 
est was  not  allowable. 

QODFRETD.  MOSBR 677 

8ee  Contract,  498 ;  Evtdbncb,  577 ;  Will,  582. 
iNTOXiGATiNa  Lk^uob  :  See  Excise,  102, 496. 
Intoxication  :  See  Insttrancb,  643. 

Ibreoularitt  :  See  New  Yobk  Citt,  345, 849. 

Joinder  —  of  parties  —  Tianjoinder  may  be  set  up  in  annoer.']  The  non- 
joinder of  a  person  jointly  liable  with  a  defendant  in  an  adion  may  be 
set  up  in  an  answer,  and  if  then  established,  is  a  perfect  defense. 

Mason  «.  Wells 714 

See  Corporation,  886 ;  Demurbbb,  56 ;  Pleading,  168,  701. 

JuDOMENT  on  foreclosure — 7iot  opened  on  affidavit  simply  excusing  dtfauU.] 
In  a  foreclosure  action,  the  defendant  was  absent  from  the  State, 
and  not  served  personally ;  but  attorneys,  who  were  instructed  to  do 
so  by  defendant's  attorney  in  fact,  who  had  general  charge  of  his  busi- 
ness, appeared  for  him.  Held,  that  even  though  the  attorney  in  fact 
was  not,  under  the  terms  of  his  power,  authorized  to  employ  attorneys 
to  appear  and  defend  the  action,  they,  by  their  appearance,  having 
secured  all  the  time  which  would  have  been  required  to  serve  by 
publication ;  it  not  appearing  that  defendant  was  not  able  to  procure 
redress  by  proceeding  against  such  attorneys  personally  for  such  dam- 
ages their  appearance  caused,  and  their  appearance  having  been  in  a 
form  regular,  and  the  court  having  obtained  jurisdiction  thereby,  the 
judgment  would  not  be  set  aside  on  the  mere  groimd  that  the  appear- 
ance was,  in  fact,  unauthorized. 

Powers  v,  Trbnor 281 
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JVDQUXST — ConUnfied, 

8  ,  Practice  cu  to  defauU.]     The  settled  practice  ia  againBt  setting 

aside  a  regular  default  in  a  foredosare  action  simplj  upon  affidavits 
excusing  it,  accompanied  by  an  affidavit  of  merits,  lb. 

8  ,  BTumld  not  he  reversed  far  immatericU  error.']    A  judgment 

should  not  be  reversed  for  the  admission  of  improper  testimony, 
where  abundant  other  competent  evidence  was  given  to  sustain  the 
finding,  and  the  court  can  see  that  it  occasioned  no  injury  to  the' party 
objecting  to  it 

lULLmER  «.  Lucas 577 

4  ,  Discharging  upon  conflicting  affidavits  —  Practice.]    Defendant 

claimed  that  a  judgment  against  him  for  $14,000  had  been  compromised 
and  settled,  and  plaiutifT  denied  the  same.  The  preponderance  of  evi- 
dence, considering  the  affidavits  only,  was  with  defendant.  Held,  that 
it  was  not  provident  to  discharge  so  large  a  judgment  upon  merely 
weighing  conflicting  affidavits. 

WILLIAMB  V.  iRVmO 671 

5. ,  On  conflicting  evidence  sustained.]    Where  the  evidence  before 

the  referee  as  to  the  value  of  services  was  conflicting,  Tield,  that  the 
flndlng  would  be  sustained  where,  after  considering  the  whole  evi- 
dence, the  court  could  not  say  it  was  erroneous. 

OSBORN  V,  KSBCH 870 

6.  ■  ,  Irregular  where  dice  notice  of  trial  not  given.]    In  an  action  to 

foreclose  a  mortgage  which  was  referred  defendant  received  only  two 
days'  notice  of  the  hearing  before  the  referee.  He  did  not  appear 
and  a  judgment  was  rendered  of  foreclosure  and  sale,  and  that  defend- 
ant was  liable  for  any  deficiency  thereon.  Sdd,  that  the  judgment 
was  irregular.  Defendant  was  entitled  to  fourteen  days'  notice,  unless 
he  waived  it,  and  this  right  was  not  affected  by  the  character  of  his 
defense. 

MOHRICAN  V.  BUBH 700 

See  Action,  179 ;  Appeal,  97;  Attorney,  339. 674 ;  Cbrtiosasi,  167 ; 
Costs,  367 ;  Evidence,  454, 672 ;  Execution,  140 ;  Executor, 
654;  FoRBCiiOSURB,  268;  Former  Adjudication,  130;  Jus- 
tice's Court,  95,  718;  Mortgage,  292;  Pleading,  701; 
Practice,  861 ;  Presumption  op  Ijaw,  706 ;  Sale,  27 ;  Sltp- 
plementary  proceedings,  675  ;  trusts,  65. 

Judicial  Notice  :  See  Criminal  Eyidenob,  265. 

Jurisdiction — of  action  for  personal  injuries  committed  abroad.]  The 
courts  of  this  State  have  jurisdiction  of  actions  for  personal  injuries 
committed  abroad,  where  both  or  either  of  the  parties  are  citizens  of 
the  United  States.    Be  Witt  v.  Buchanan,  54  Barb.  32.  followed. 

Newman  v.  Goddard 299 

2. ,  Of  county  court  —  when  objection  to  must  he  taken.]  In  an  action 

in  a  county  court  the  complaint  was  silent  as  to  the  residence  of 
defendants,  but  they  appeared  and  answered,  and  made  no  objection 
to  the  jurisdiction  of  the  court.  Held^  that  it  was  too  late  after  judg- 
ment to  take  the  objection  that  the  court  had  not  jurisdiction,  because 
it  did  not  appear  in  the  record  that  defendants  were  residents  of  the 
county. 

Burling  v.  Freeman 605 

See  Corporation,  386 ;  Criminal  Law,  308 ;  False  Imprisonment, 
19 ;  Judgment,  231 ;  New  York  City,  324 ;  Trespass,  588. 

Jury — Talesmen  cannot  he  summoned  for  entire  circuit.]  Ten  talesmen, 
whose  names  were  not  drawn  from  the  box  containing  the  names  of 
petit  jurors  for  the  county,  were  by  order  of  the  court  summoned  to 
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JuBT—  CanHntud,  '^«« 

serve  for  the  drcuit.  EM,  error.  TaleBmen  can  only  be  summoned 
for  a  single  trial  and  not  for  a  drcuit 

SHIELDS  O.  NlAQABA  COUITTT  SayINOS  BaNX 686 

2. ,  Statutory  wMtrueHon  —  %B.8. 487,  g  64 ;  LatM  1861,  chap.  210 ; 

1870,  chap.  409  ;  1871,  chap,  16.]  The  provision  of  2  R.  S.  487,  §  64, 
only  authorized  the  summoning  of  talesmen  for  the  single  cause  ready 
and  moved  for  trial,  and  this  provision  was  repealed  or  modified  by 
Laws  1861,  chap.  210,  so  far  that  talesmen  can  be  summoned  from  the 
bystanders  only  by  the  consent  of  the  parties  to  the  action.  The 
statute  of  1861  is  not  aflTected  by  chapter  409  of  Laws  of  1870,  or 
chapter  16  of  Laws  of  1871.  lb. 

Justice  of  thb  Peace  :  See  False  Imfbibohhent,  19. 

Justice's  CoxjRT—maneffpaid  tojutUu  on  appeai,}  For  the  purpose  of 
taking  an  appeal  from  a  judgment  rendered  b^  a  justice  of  the  peace 
against  R.,  plaintiff  left  witn  the  wife  of  the  justice  at  his  house  $7, 
supposed  to  be  enongh  to  pay  the  costs  and  return  fee.  It  was  in- 
sufficient, and  the  justice  applied  the  $7  on  the  judgment.  EM,  that 
the  money  when  paid  to  the  justice  became  the  property  of  R.  and 
no  longer  that  of  plaintiff,  and  plaintiff  could  not  maintain  an  action 
agtdnst  the  justice  for  the  same. 

RlGHTMIRE  «.  KiMBAIiL 96 

2.  ,  Practice  in — afnendment — uihen  a  matter  of  right — former 

recovery^  In  an  action  before  a  j  nstice  of  the  peace,  plaintiff  A  daimed 
damages  for  an  injury  to  his  wagon,  caused  by  collision  with  the 
defendant  B's  wagon.  B  plead  a  general  denial,  and  an  adjournment 
was  had.  On  the  adjourned  day  B  askbd  leave  to  amend  the  answer, 
by  setting  up  that  smce  issue  was  joined  an  action  had  been  tried,  in 
which  A  was  defendant  and  B  plaintiff ;  that  A  had  set  up  his  cause 
of  action  as  a  counter-claim,  had  given  evidence  thereon,  and  a  judg- 
ment had  been  rendered  in  favor  of  B.  EM,  that  B  was  entitled  to  so 
amend  as  matter  of  right,  and  the  justice  had  no  discretion  to  refuse  it. 

Ryan  v.  Lewis 662 

8. ,  Judgment  in  not  rwiewed  upon  ground  not  apedfled  in  notice  of 

appeal!]  The  review  of  a  judgment  rendered  by  a  justice  of  the  peace 
should  be  confined  to  the  grounds  particularly  taken  and  specified  in 
the  notice  of  appeal.  Accordingly  where  the  countv  court  reversed 
the  judgment  of  a  justice  upon  Rrounds  not  taken  at  tne  trial  nor  speci- 
fied in  die  notice  of  appeal,  hM,  error. 

FoWIiEB  «.  MlLLIMAK 718 

Bee   kPFRAiA,  97;   Cbbtiobabi,  167;   Cobtb,  278;   Dahagb,  711; 

TBBaPABS,  688. 

Laohxb:  «SIm  Pbactiob,  861. 

LAin>LOBD  Ain>  TEasAxrr  ^t&nant  may  not  awxU  Jwmedf  of  reeitaie  to  d^eat 
title  of  landlord.]  In  summair  proceedings  to  remove  a  tenant  where 
the  tenancy  was  denied,  hdd,  that  if  the  defendant  entered  into 
possession  under  the  plaintiff  she  could  not  avail  herself  of  recitals  in 
plaintiff's  deed  to  defeat  plaintiff's  title.  But  in  support  of  a  denial, 
that  she  had  so  entered,  she  might  invoke  the  aid  of  such  recitals,  and 
fortify  her  denial  by  other  material  evidence. 

People  ex  rel.  Mubpht  v.  Lockwood 626 

2. ,  Leaee  of  farm  —  landlord  may  retain  title  to  erope^    It  is  oompe 

tent  for  the  landlord  and  tenant  of  a  farm  to  agree  that  hay  raised  on 
the  farm  shall  remain  the  P^P^iJj  of  the  landlord  until  the  rent  shall 
be  paid.    Johneon  v.  Crofoot,  87  How.  69,  distinguished. 

McCoMBS  o.  Becker 660 
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LAin>LOBD  AND  TsNAiTT — CfcnUinued.  'aoi. 

8. ,  Qmtraet — eonHruetion  of,]    A  tenant  of  a  farm  agreed  to  take 

good  care  of  the  landlord's  oows ;  if  the  hay  on  the  farm  was  not  soffi- 
cient  to  winter  them,  the  landlord  ahoold  sapply  the  deficiency  at  the 
rate  of  $8  per  ton,  and  if  there  was  a  sarplus  the  landlord  ahoold 
have  it  and  pay  the  tenant  $3  per  ton.  Seld,  that  the  haj  on  the  farm 
wap  the  tenant's,  and  subject  to  sale  on  execution  against  him.  lb. 

4. ,  Bvidmee — performance  of  official  duty  prewmed.'\  The  pre- 
sumption is,  that  a  sheriff  who  sella  property  on  execution  has  pre- 
viously made  a  levy.  lb. 

Bee  BiViDSNCB,  677. 

Lafsb  :  Bee  Legaot,  451. 

Labgbht:  Bee  GaiMiNAii  Law,  800. 

Lbabb  :  See  LAin>LOBD  and  Tenant,  S26, 660;  Pabtnsbship,  669. 

Lbayb  to  Sub  :  Bee  Pragtiob,  206. 

Lbgagy — whsn  legatee  takes  by  purekaee — Exeeutore  —  when  pereanaliy 
liable.]  N.  in  his  will  gave  to  G.  a  legacy  of  $1,600  "  to  be  paid  to 
him  at  my  decease  upon  the  express  condition  that  the  said  C.  shall  not 
render  any  account  against  my  estate."  C.  died  before  N.  leaving  no  de- 
scendant ;  he  had  an  account  of  less  than  $1,500  against  N.  After  the 
death  of  N.  the  administratrix  of  0.  demanded  of  U&e  executors  of  N.'s 
estate,  payment  of  the  legacy,  and  never  presented  the  account  of  G. 
against  the  estate.  The  executors  distributed  the  estate  without  pay- 
ment of  the  legacy.  Held,  that  the  legacy  being  to  G.  upon  condition 
that  his  claim  against  N.  was  not  presented,  G.  would  take  it  as  a 
purchaser,  and  it  would  not  lapse  by  reason  of  G.'s  death  before  that 
of  N. ;  that  the  personal  representative  of  G.  was  entitled  to  receive 
the  legacy  and  that  the  executors  having  distributed  the  estate,  after 
notice  of  the  claim  of  such  representative  without  paying  the  legacy, 
were  personally  liable  for  its  amount. 

GOLB  «.  X^IJLBS 461 

Bee  ExBOirroB,  664. 

Lbgislatiyb  Powbb  :  Bee  Elbctionb,  686. 

Lbttbrs:  /SSse  Eyidbncb,  684. 

Lbyt  :  Bee  Landlobd  and  Tbnant,  550. 

LiBBL — imputation  of  poverty,]  A  sensational  newspaper  article,  which 
set  f ortn  that  plaintiff  was  living  in  extreme  povertv  and  destitution, 
whidi  was  false,  and  was  maliciously  published  with  the  intention  of 
injuring  plaintiffs  good  name,  etc.,  heldt  libeloui^ 

Moffatt  «.  GatjldwklIi 9S6 

2. ,  When  Ubeloue.]     While  as   an  abstract   proposition,  poverty 

ought  not  to  expose  one  to  ridicule,  one  may  be  so  circumstanced  and 
the  fact  so  put  as  to  subject  him  to  ridicule  and  nothing  else ;  and 
the  question  whether  the  matter  is  libelous  depends  upon  the  style, 
scope,  spirit  and  motive  of  every  such  publication  and  the  inquiry 
then  is,  as  to  its  material  effect,  not  omy  upon  the  general  public, 
but  upon  the  neighbors  and  friends  of  the  one  aimed  at.  lb. 

LiCBNBB :  Bee  Ajcusbicbnts,  810 ;  Ezoibb,  496,  618. 

Libn  :  Bee  Attobnbt,  289,  674 ;  Mobtgagb,  292,  826 ;  Plbading,  691 ; 

Rbal  Estate,  712 ;  Ships  and  Vbssblb,  617. 

LiFB  Estate:  Bee  Will,  106. 

Life  iNSxmANOB :  Bee  AaENCT,  645 ;  Insurance,  193,  572. 

Limitation  of  Liabilitt  :  Bee  Gommon  Gabbier,  22. 
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Lcwaot:  Bee  Practicb,  205.  »^"- 

Lunatic— iffA^  e(miract  for  neeeeeariee  binde  eHate.]  Where,  after  a 
committee  of  a  lanatic  had  been  appointed,  the  lunatic  continued  to 
lire  in  his  own  houoe  with  his  family  as  usual,  and  a  grocer  who  did  not 
know  of  the  appointment  of  the  committee,  sold  the  lunatic  groceries 
for  his  family  to  the  amount  of  |258.67.  and  it  was  shown  that  the 
groceries  were  necessarr  for  the  lunatic,  and  were  used  in  his  family ; 
hM,  tlukt  the  grocer  snould  he  paid  therefor  out  of  the  lunatic's 
estate. 

Mattbb  of  Shapbb 098 

Maoibtratb  :  See  Falbb  Impbibonmsnt,  19. 

Mandamus:  See Nbw  Tobk  Grrr,  867, 876, 882. 

Map:  See  Eyidbncb,  611. 

Marebt  Priob  :  See  Daicagbb,  14, 22. 

Marbibd  Woman  —  separate  estate  —  alimony  is  —  Attorney — claim  for 
services.']  Defendant,  a  married  woman,  employed  plaintiff  as  attorney 
to  prosecute  a  suit  for  divorce,  obtain  alimony  and  support  for  her- 
self and  child,  and  set  aside  an  ante-nuptial  agreement.  The  suits 
were  settled,  and  a  third  person,  for  the  benefit  of  the  defendant, 
received  from  her  husband  a  sum  of  money  thereupon.  Hdd^  (1)  that 
the  action  was  for  the  direct  benefit  of  her  separate  estate,  and  (2)  if 
the  agreement  between  her  and  her  husband  was  to  create  a  trust 
which  is  not  a  separate  estate,  it  did  not  deprive  plaintiff  of  his  right 
to  receive  pay  for  his  services,  and  he  was  entitled  to  have  his  con- 
tract therefor  enforced  against  defendant. 

Owen  v.  Griffin 687 

2. ,  Separate  property  of.]    Where  a  wife  who  at  the  time  of  her 

marriage  in  England  had  money  which  she  retained  and  afterward 
purchased  personal  property  therewith,  taking  the  title  to  herself 
without  objection  from  her  husband ;  held^  that  she  took  a  legal  title 
which  the  husband's  creditors  could  not  gainsay  or  question. 

Wblsh  v.  Coohbjlv 699 

See  Eyidbnob,  1 ;   Forbcloburb,  248 ;   Gnr,  528 ;   Husband  and 

WiFB,  518;  TiTLB,  568. 

Mastbr  and  Servant — liability  of  master  for  reckless  enforcement  of 
order.]  After  a  train  of  cars  had  discharged  its  passengers,  and  was 
backing  out  of  the  depot,  a  boy  jumped  on  the  oagfage  car  to  ride. 
The  baggage-man,  whUe  the  train  was  in  motion,  at  a  dangerous  place, 
violently  lucked  the  boy  off  the  car,  whereby  he  was  injured.  In  the 
baggage  car  was  a  printed  notice  from  the  railroad  company  that  no 
person  except  certain  railroad  employees  should  be  allowed  to  ride  on 
the  baggage  car,  and  another  notice  directing  conductors  and  baggage- 
men to  r&dly  enforce  the  rule.  In  an  action  by  the  boy  against  the 
oompanv  fbr  damages  for  the  injury,  held^  that  a  charge  that  although 
the  plaintiff  was  a  trespasser  if  we  baggage-man  in  the  discharge  of 
his  duty  pushed  him  off  the  train  in  an  unproper  manner  anaat  a 
dangerous  place,  defendant  was  liable,  but  if  he  was  acting  willfully 
and  DUtlldously  toward  the  plaintiff,  outside  and  in  excess  of  his 
duty,  the  baggage-man  alone  would  be  liable,  was  correct. 

RouNDB  o.  Dbl.,  Lack.  &  West.  R.  R.  Co 476 

2. ,  Charge  to  jury.]     The  court  in  charging  on  the  question  of 

damages  told  the  jury  "you  should  not  allow  any  prejudice  or  hos- 
tility against  ndlroads  to  warp  your  judffment  or  aggravate  the  dam- 
ages ;  your  verdict  should  be  tne  unbiasea  and  deliberate  expression  of 
your  honest  judgment,  such  a  verdict  as  a  sound  public  sentiment  will 
sustain."  Meld  (Booebb,  J.,  dissenting),  that  the  latter  clause  of  the 
charge  was  not  error,  lb. 

Vol.  V.  N.  Y.  Eep.  — 96 
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8. ,  Who  it  emphyer—Ifegligenos.]  G.  and  S.  occasionallj  exchanged 

labor  with  their  teams.  On  one  occasion  G.  Bent  a  driver  with  a  team 
to  draw  some  material  for  S.  HM^  that  while  so  employed  the  drirer 
was  the  servant  of  G.,  and  S.  was  not  liable  for  the  negligence  of 
such  driver. 

MiOHASL  V.  Staittok. 684 

4.  ,  Test  of  employment.']    The  power  to  discharge  is  the  teat  to 

determine  in  whose  employ  a  servant  Is.  lb. 

See  Kbgligbkob,  559. 

Measubb  of  Damagb  :  See  Daxaoes  ;  Emineitt  Domain,  215. 

Mbchanicb'  hnasf :  See  Pleading,  691. 

Memobandum  :  See  Evidencb,  680. 

MiBRBPBBSBNTATioN :  See  Statute  of  Frauds,  14. 

Mistake  :  See  Agency,  685, 589. 

Monet  :  See  Gift,  87 

Mortgage — on  canaJrboat — omiasionfrom  copy  re-JUed  of  statement  ehowing 
interest — aubeequent  filing  of  atatement.]  A  copy  of  a  mortgage  on 
a  canal-boat  was  filed  in  the  auditor's  office,  September  22,  1870. 
Another  copy  without  any  statement  exhibiting  the  interest  of  the 
mortgagee,  was  filed  September  20, 1871.  A  third  copy  with  such 
statement  was  filed  September  14, 1872.  Held,  that  under  the  statute 
(Laws  of  1864,  chapter  412)  the  mortgage  was  invalid,  by  reason  of 
the  omission  of  the  statement  exhibiting  interest,  against  a  purchaser 
in  good  faith  for  value,  in  August,  18*^,  and  the  invalidity  was  not 
eared  by  the  subsequent  filing  of  such  statement. 

.   Marsden  V.  Cornell 27 

2. .]  Notice  of  the  existence  of  the  mortgage  without  notice  of  the 

amount  due  thereon  would  not  make  the  puroiase  one  mala  fidea,  lb. 

8.  ,  Consideration — mortgagor  in  good  faith — judgment  aeeured 

on  a/ppeal  —  revival  of  lien,]  B.  recovered  judgment  against  E.,  from 
which  an  appeal  was  taken,  and  the  judgment  was  marked  "  secured 
on  appeal."  Subsequent  to  this,  F.,  who  held  notes  of  K.,  threatened 
and  was  about  to  oring  action  upon  them  and  an  account  against 
K.,  but  a  settlement  was  made  wherein  K.  executed  a  mortgage  upon 
real  estate  payable  one  year  thereafter.  After  this  and  pending  the 
appeal  from  the  judgment  of  B.,  a  new  trial  was  granted  therein 
npon  the  ground  of  newly-discovered  evidence,  the  judgment  was 
ordered  to  stand  as  security.  Hdd,  that  F.  was  a  mortgagee  in  good 
faith  for  a  good  consideration,  and  while  the  order  for  the  restoration  of 
the  judgment  of  B.  may  have  revived  the  lien,  as  of  the  date  of  the 
original  entry,  there  was  an  exception  in  favor  of  intervening  equities. 

Union  Dime  Sav.  Inst.  v.  Durtea. 209 

4.  ,  Priority  between  Uena — aurplua  money  a   on  foredoaure  sale 

—  atieeeaaioe  liena  upon  parte  ofaame  property — order  of  aale  at  fore- 
ehaure  —aureiyahip — righta  of  surety.]  Plaintiff  held  a  mortgage  on 
three  lots  for  $6,500.  Afterward  a  mortgage  was  given  by  the  owners 
to  secure  a  bond  made  by  them  to  C,  upon  two  of  the  lots.  This 
mortgage  also  covered  lajids  of  the  wife  of  one  of  the  owners.  After 
this,  M.  filed  a  mechanic's  lieo  for  the  erection  of  three  houses  on  the 
three  lots.  Plaintiff  foreclosed  his  mortgage ;  the  three  lots  were 
sold  toaether  for  $12,600,  from  which  sum  plaintiff's  mortsage  was 
paid.  The  lots  were  each  of  equal  value.  MM,  (1)  that  me  mort- 
^  of  C.  was  entitled  to  priority  in  payment  out  of  the  surplus ;  (2) 
i%  C.  had  the  right  to  have  the  lot  not  covered  by  his  mortgage 
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first  sold,  and  the  proceeds  applied  toward  the  payment  of  plaintiff's 
mortgage,  but  his  failure  to  do  so  worked  no  injustice  to  M.,  and  did 
not  affect  the  rieht  of  G.  to  the  surplus,  and  (S)  that  the  mortgage 
to  C.  of  the  lands  of  the  owner's  wife  being  in  tne  nature  of  a  surety, 
C.  could  not  and  was  not  compelled,  as  against  M.,  to  resort  first 
to  those  lands  for  payment. 

Opfbnheiher  «.  Walesb 825 

See  Attorkey,  289 ;  Ck>NTRACT,  498 ;  Eyidencb,  684 ;  Forbclobxtbb,  243, 
268, 279 ;  Oift,  528 ;  Insubancb,  46 ;  Intbbbst,  184 ;  Jtjdqmrst,  231 ; 
RsoKXYBB,  694 ;  Rsferencb,  246 ;  Trusts,  65. 

MuNiciPAii  Corporation  —  city  of  Brooklyn  —  Prospect  park — statutory 
eonetruetion.']  Lands  situated  in  a  town  adioining  the  city  of  Brook- 
lyn held  not  liable  under  the  provisions  of  the  acts  relating  to  Pros- 
pect park  in  that  city  to  assessment  for  the  expense  of  acquiring 
title  to,  and  constructing  said  i>ark.  The  provision  in  some  of  said 
acts  that  the  assessment  may  be  made  on  any  lands  outside  of  the  park 
was  intended  only  to  extend  the  area  of  assessment  to  the  whole  city, 
and  not  to  authorize  an  assessment  on  lands  of  other  towns. 

Mattsr  of  Prospbct  Park 188 

2.  .Suburban  property  not  liable  to  aeseeament  for  improvements 

in  eity.'\  It  has  not  been  the  policy  of  the  legislature  to  compel 
suburban  districts  to  pay  toward  the  expense  of  public  improvements 
in  a  city  although  sadi  districts  .may  have  been  benefited  by  such 
improvements.  lb. 

8. fDuty  as  to  street  —  Street  —  sidewalk  part  of]  It  is  conclu- 
sively established  in  this  State  that  a  municipal  corporation  is  liable 
to  one  sustaining  injury  by  reason  of  Its  neglect  to  keep  its  streets  in 
a  safe  condition,  and  a  sidewalk  is  a  part  of  the  street. 

Wilson  «.  Citt  of  Watbrtown 5T9 

4. ,  Negligence — ly  city  as  to  street,]    In  an  action  against  a  dty  for 

injury  to  plaintiff,  caused  by  a  dangerous  obstruction  upon  a  sidewalk, 
TiM,  that  the  fact  that  the  obstruction  was  created  by  a  railroad  com- 
pany which,  under  lawful  authority,  was  constructing  its  track  across 
the  street  at  the  place  where  the  obstruction  was  located,  did  not 

exonerate  the  city.  lb. 

> 

5.  ,  Parties,]    In  such  case  both  the  city  and  the  railroad  company 

would  be  liable  to  the  person  injured,  and  the  city,  in  event  of  a  recov- 
ery against  it,  would  lukve  a  right  of  action  over  against  the  railroad 
company.  lb. 

See  Highway,  621 ;  Nbw  York  City,  219,  848,  845,  849.  867,  871, 
876 ;  Statutory  CJonstruction,  61 ;  Taxation,  898. 

MiTNioiPAL  Law  :  See  Ecglbsiabtical  Law,  98. 

Mubdbr:  See  Court,  489 ;  Grdohal  Eyidbncb,  489. 

National  Bank  :  See  Usury,  484. 

Nboliobncb— A^M  aemuioTned  to  run  a/ww,]  Defendant  left  his  horse, 
which  was  accustomed  to  run  away,  which  fact  defendant  knew,  in  a 
public  street  unhitched  in  charge  of  a  bov  fourteen  years  old,  who  was 
not  well,  and  incapable  of  managing  the  horse.  The  horse  took 
fright  and  run  away,  and  ran  a^nst  and  fatally  injured  plaintiff's 
horse,  which  was  hitched  in  the  street.  Held,  that  defendant  was 
guilty  of  negligence,  which  rendered  him  liable  for  the  loss  of  plain- 
tiff's horse. 

FrAZBB  «.  KiMLBR 16 

8. ,  Contributory  negligence  ^caution  required  of  girl  seventeen  years 

M,]    Plaintiff,  a  girl  in  her  seventeenth  year,  while  crossing,  at  a 
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street  crosBing,  defendants'  tracks,  five  in  number,  had  passed  over  two 
tracks  and  was  standing  near  the  third  track  awaiting  the  passa^  of 
an  express  train.  She  looked  once  up  and  down  the  track  as  she 
stopp^.  While  she  waited,  an  engine,  which  approached  without 
signal,  ran  into  and  injured  her.  JaM,  that  the  same  decree  of  cau- 
tion was  not  required  of  her  as  of  an  older  person,  and  the  question 
whether  she  was  negligent  was  one  for  the  jury. 

Haycroft  v.  XiAkb  Shorb  &  Mich.  South.  Railwat  €k>. . . .    49 

3. ^  Contributarv  negligence — croiting  railroad  track."]    Plaintiff's 

intestate  was  killed  by  a  locomotive  on  defendant's  railroad  while 
crossing  the  defendant's  track  on  a  village  sidewalk.  It  was  shown 
that  upwards  of  twentj-six  feet  before  reaching  the  track  defendant 
could,  by  turning  her  head,  have  seen  the  approaching  locomotive  for 
a  long  distance,  and  that  there  were  no  other  trains  or  engines 
passing  at  the  time.  Held,  that  the  intestate  was  guilty  of  contribu- 
tory negligence  such  as  to  avoid  a  recovery  for  her  death. 

Mitchell  «.  N.  Y.  Cent.  &  Hxtd.  Bit.  Railboad  Ck) 12S 

4. ,  Damages -^nominal  damages.]  On  the  trial  of  the  action  plain- 
tiff, who  was  husband  of  the  mtestate,  proved  no  special  damage. 
BM,  that  if  defendant  was  liable,  only  nominal  damages  could  be 
recovered.  lb. 

5.  Duty  of  master  to  servant  —  master  need  not  employ  the  most 

improved  machinery.]  While,  in  the  case  of  passengers,  railroad  com- 
panies are  bound  to  avail  themselves  of  all  new  inventions  and 
improvements  known  to  them  which  will  contribute  to  the  safety  of 
their  passengers,  the  utility  of  which  has  been  tested,  and  the  adop- 
tion of  which  is  within  their  power  so  as  to  be  reasonably  practicable, 
they  are  not  so  bound  as  to  employees. 

Salters  v.  Prbs.  of  Del.  &  Hud.  Canal  Co 559 

6. ,  Common. swit^.]    Accordingly,  where  an  employee  was  injured 

in  consequence  of  an  open  switch,  the  switch  being  a  common  one,  but 
not  open  in  consequence  of  any  defect  in  its  construction  or  for  want  of 
proper  repair,  held,  that  a  common  switch  being  as  safe  as  any  other 
if  properly  cared  for  (Piper  v.  i^.  Y.  C.  d  H.  E.  E.  B.  Co.,  1  N.  Y.  Sup. 
292),  the  want  of  a  target  switch  which  by  its  signals  would  have 
given  notice  of  the  danger  and  avoided  the  accident  was  not  negli- 
gence on  the  part  of  the  railroad  company.  lb. 

-,  Ihity  of  ferry  company  to  furnish  safe  approaches.]  In  an  action 


brought  against  a  ferry  company  for  the  loss  of  a  horse,  caused  by 
defendants'  negligence,  the  court  charged  that  it  was  the  duty  of 
defendants  to  use  all  improved  and  perfect  means  and  implements 
and  appliances  to  boats,  bridges,  and  the  approaches  thereof.  Heid, 
correct. 

Smith  v.  East  Rrv.  Ferry  Co 

8.  ,  Notice  of   danger  —  taking  ferriage.]     There  was    eyidence 

that  the  ferry-master  gave  notice  to  those  driving  horses  that  if 
any  body  went  on  to  the  bridge  by  which  the  boat  was  approached 
thev  would  have  to  do  it  at  their  own  risk.  The  court  charged,  if 
sucn  notice  was  given  and  yet  ferriage  was  taken  from  persons 
who  heard  it,  and  their  vehicles  passed  through  the  g^te  to  the  bridge 
and  boat,  the  notice  was  of  no  avail.    Held,  correct.  lb. 

See  CoiCMON  Carrier,  22 ;  Guardianship,  4 ;  Highway,  6,  12,  594» 
621 ;  Master  and  Servant,  475,  684 ;  Municipal  Corpora- 
tion, 579. 

Negotiable  Inbtruuent  :  See  Bill  of  Ezchanob  ;  Check  ;  Promissory 

Note. 
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New  Trial — Netdjf-diseovered  etidmce — what  evidence  toiff  net  warrant 
— preeumptien  of  performance  of  official  d«<y.]  At  a  trial  in  wUch 
a  tax  title  to  certain  lands  was  at  issue,  the  oontrovenj  was  whether 
an  assessment  roll,  which  could  not  be  found,  contained  an  assessment 
on  the  lands  and  was  verified  bj  the  assessors.  Evidence  was  given 
to  prove  and  disprove  such  defects,  and  that  the  tax  roll  which  was 
delivered  to  the  collector  was  defective  in  like  manner.  The  jury 
found  in  favor  of  the  regularitv  of  the  assessment.  The  tax  roll  was 
after  the  trial  found  in  a  mutilated  condition,  and  it  did  not  contain 
the  assessment  or  verification.  HM,  not  sufficient  to  authorize  a  new 
trial,  as  (1)  the  defect  in  the  tax  roll  would  not  be  evidence  that  the 
assessment  roll  was  in  like  manner  defective,  and  (2)  the  loU  being 
mutilated,  the  presumption  was  that  such  assessment  and  verification 
were  upon  the  missing  parts. 

Darbee  9.  Elwood 148 

New  Yobk  Citt — Board  of  education — unauthorized  contrtustfor  public 
work — Habmty  of  city  therefor.]  The  board  of  education  of  New  York 
dtv,  created  bj  Laws  1851,  cnapter  886,  which  had  the  control  of 
public  school  expenses,  by  a  regulation  which  it  was  authorised  to 
make,  gave  power  to  the  trustees  of  eadi  ward  to  expend  a  certain 
sum,  and  no  more,  for  repairs  to  school-houses.  Plaintiff,  during  the 
existence  of  the  board  mentioned,  under  direction  of  the  trustees, 
made  repairs  on  the  school-houses  of  a  ward,  but  the  amount  allowed 
to  the  trustees  was  expended  without  paving  plaintiff  therefor.  By 
Laws  1871,  chapter  874,  the  board  of  education  was  abolished  and  its 
duties  and  powers  were  vested  in  a  department  of  the  city.  Subse- 
quently, the  commissioners  having  charge  of  that  department  acknowl- 
edged the  justice  of  the  plaintiff's  claim  for  such  repairs,  and  claims 
by  others  of  like  nature,  and  requested  an  appropriation  from  the 
board  of  apportionment,  which  had  control  of  such  matters,  to  pay  the 
same ;  but  no  action  was  taken  thereon  by  the  board  of  apportion- 
ment. Held,  (1)  that  the  board  of  education  was  a  corporate  body 
during  its  existence,  capable  of  being  sued,  and  that  the  city  of  New 
York  was  not  liable  for  its  contracts  or  torts ;  (3)  that  the  employment 
of  plaintiff  was  in  excess  of  the  powers  of  the  ward  trustees,  and  the 
board  of  education  was  not  liable  therefor ;  (8)  that  the  change  in 
the  control  of  the  public  schools  did  not  affect  the  matter,  or  render 
the  city  liable,  and  (4)  that  the  acknowledgment  of  the  Justice  of  the 
claim  by  the  commissioners  of  instruction  did  not  impose  any  obliga- 
tion upon  the  city  to  pay  the  same. 

MrUiBR  V.  Matob  of  New  York dlO 

2. ,  Public  schode — teachers  in,  not  public  officers — removal  of  teachers.] 

The  teachers  employed  in  the  public  schools  of  New  York  dty  do  not 
hold  a  public  office,  but  are  mere  employees  of  the  trustees ;  but  the 
manner  of  employipg  and  removing  tnem  is  regulated  bv  statute. 

People  ex  rel.  Murphy  «.  bTd  of  Education  of  new  York.  .  884 

8. ,  Potcer  of  trustees.]  By  Laws  1864,  chap.  861,  §  12,  it  is  provided 

that  a  majority  in  number  of  the  trustees  may  remove  a  teacner,  pro- 
vided the  removid  be  approved  in  writing  by  a  majority  of  the  inspec- 
tors ;  but  the  teacher  may  appeal  to  the  board  of  education,  which 
board,  after  hearing  the  answers  of  the  trustees,  may  reinstate  the 
teacher.  Sield,  that  the  approval  of  the  inspectors  need  not  be  given 
at  the  meeting  of  the  board  of  trustees,  when  the  removal  is  ordered; 
that  the  hearing  upon  appeal  to  the  board  of  education  is  not  neces- 
sarily in  the  nature  of  a  judicial  trial ;  and  that  a  refusal  by  the  board 
to  require  the  statements  before  them  on  appeal  to  be  made  under 
oath,  was  not  a  ground  for  inteorference  by  the  court.  lb. 


,  Appeal.]  Upon  such  an  appeal  from  an  order  removing  a  teacher 

for  incompetence,  the  teacher  offered  to  prove  that  her  Incompetence 
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was  due  in  part  to  the  incompetence  of  the  principal  of  the  BchooL 
Held,  that  a  refusal  by  the  board  ol  education  to  investigate  that 
question  was  proper.  lb. 

6. ,  Jwrisdiciion — of  court  to  reinstate  teacher.}  ^e^d,  also,  that  there 

was  no  power  vested  in  the  court  to  reixistate  a  teacher  by  a  reversal 
of  the  action  of  the  board  of  education.  lb. 

6. ,  Aiseesment  for  etreet  improvemente  —  intereet.required  to  euetain 

petition  to  vacate!\  Upon  proceedings  to  vacate  an  assessment,  the  affi- 
davit of  the  petitioner  stated  "that  at  the  time  of  the  above-named  as- 
sessment, she  was,  and  still  is,  held  liable  for  the  payment  of  the 
assessment  imposed  on  the  lot  mentioned  and  described  in  said  peti- 
tion." Hdd  (Lawbbnob,  J.,  dissenting),  that  this  was  inadequate  to 
show  any  right  on  the  part  of  the  petitioner  to  institute  the  proceed- 
ings.   Peti^  of  PhiUipe,  4  N.  T.  Sup.  484,  followed. 

Petition  of  Littlb 343 

7. ,  PiMicaUon.}  It  was  objected  by  the  petitioner  that  the  proceed- 
ings authorizing  the  work,  which  occurred  in  1868,  were  not  published 
in  all  the  newspapers  employed  by  the  corporation  as  required  by 
statute.  The  proof  was  that  certain  newspapers  were  designated  by 
the  common  council,  in  1867,  to  publish  dty  notices,  etc., for  that  year. 
add,  that  it  failed  to  show  any  designation  of  papers  except  for  the 
year  1867,  and  any  employment  whatever  within  the  ruling  in  Peti- 
tion of  PhiUips,  supra,  lb. 

8. ,  Aseesement  for  street  ipiprovements — lohat  is  not  fraud  in.]  In 

an  assessment  for  paving  a  street,  two  lots  which  were  within  the 
area  legally  liable  to  assessment,  but  which  did  not  front  on  any  street, 
and  wmch,  at  most,  would  have  been  liable  to  only  a  nominal  assess- 
ment, were  not  assessed.  Held,  that  there  being  no  proof  of  actual 
fraud,  the  omission  in  question  would  not  be  legal  fraud,  such  as 
would  invalidate  the  assessment. 

Petition  op  Voobhis 345 

9. ,  Presumption.]  The  petitioner  claimed  that  certain  of  his  lots  were 

not  within  the  distance  liable  to  assesq/nent.  Held,  that  it  was  upon 
him  to  show  that  fact  clearly  and  without  doubt.  lb. 

10.  ■  ,  IrregiUarity — what  is  not  substantial.]  It  was  claimed  that  cross- 
walks were  illegally  included  in  the  contract  for  which  the  assessment 
was  made.  i7e^„tnat  if  this  was  irregular,  the  most  that  would  be 
done  would  be  a  reduction  of  the  assessment,  but  that,  without  proof 
of  fraud,  it  would  not  be  held  to  be  a  substantial  irregularity.  lb. 

11.  ,  Assessment  for  sewerage — statutory  construction — Laws  1865, 

chap.  821.]  By  Laws  1865,  chap.  821,  the  Croton  Aqueduct  Board  is  (g  2) 
required  to  lay  out  the  city  of  New  York  into  districts,  to  make  maps 
and  plans  for  the  purposes  of  exhibiting  a  plan  of  sewerage,  which 
plans  are  (g  4)  declared  to  be  the  permanent  plan  for  the  sewerage 
of  each  district,  subject  to  such  modification  as  might  become  neces- 
sary by  reason  of  the  alteration  of  street  grade  or  otherwise,  and  it 
is  (§  8)  declared  to  be  unlawful  to  construct  a  sewer  unless  it  shall  be 
in  accordance  with  such  plans.  Held,  that  the  last-mentioned  provis- 
ion was  subject  to  that  contained  in  §  4,  allowing  a  modification,  etc., 
and  that  an  assessment  for  a  sewer  constructed  on  a  plan  different 
from  the  plans  made  by  the  Croton  Aqueduct  Board,  would  not  be 
vacated  on  that  groimd,  the  modification  having  been  properly  made. 

Petition  op  Williamson 849 

12.  ,  Evidence — presumption  in  faoor  of  official  acts.]  Held,  alao^  that 

in  support  of  the  assessment,  the  presumption  would  be  that  such 
modification  was  properly  made.  lb. 
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18. ,  IrreguUjmtyJ]  Hdd,  further,  tliat  if  the  fonnalities  required  to 

make  such  modification  were  not  complied  with,  it  was  an  irregularity 
whidi  was  cured  by  the  provision  of  Laws  of  1872,  chap.  580,  §  7.  lb. 

14.  ,  Board  of  Education  not  pa/rt  of  the  city  government — Statutory 

'  construction  —  Mandamus — comptroller  and  auditor  of  city  not  parties 
to  proceedings  hy,  upon  claim  against  Board  of  aducation.]  The 
Board  of  Education  of  the  city  of  New  York,  prior  to  the  amend- 
ment of  the  city  charter  in  1871  (Laws  1871,  chap.  574),  was  never  a 
department  of  the  city  government,  but  a  separate  organization  hav- 
ing its  own  separate  funds,  and  empowered  to  draw  money  from  the 
city  treasury  in  accordance  with  special  statutes ;  and  by  Laws  1873, 
chap.  112,  it  was  again  reconstructed  as  a  distinctive  educational 
branch  of  government,  and  not  made  a  part  of  the  dty  government. 
By  Laws  1847,  chap.  206, 1851,  chap.  886.  and  1866,  chap.  264,  moneys 
required  for  the  purposes  of  the  college  of  the  city  of  l^ew  York 
were  directed  to  be  drawn  from  the  treasury  of  the  city  onlr  by  the 
draft  of  the  president  of  said  board,  countersigned  by  the  clerk 
thereof.  Held,  that  to  proceedings  by  mandamus  to  compel  the  pay- 
ment of  a  claim  due  for  repairs  made  upon  the  college  building  the 
above-mentioned  president  and  clerk  were  pr^er  parties,  but  the 
auditor  and  the  comptroller  of  the  city  of  New  York  were  not. 

Pboflb  ex  rei,  Ksdiak  v.  Nbilson  867 

15. ,  Agency  —  city  officials  special  agents  who  cannot  Hnd  city  hy 

unauthorized  acts  —  (tcceptanee  by  other  agents  of  dty  not  ratiflcationA 
The  New  York  city  officials  are  agents  acting  under  clearly  defined 
limitations  and  restrictions  of  law,  imposed  either  by  statute  or  ordi- 
nance, and  an  excess  of  their  authority  cannot  bind  the  city  or  subject  it 
to  any  action.  The  only  remedy  by  persons  performing  services  for, 
or  furnishing  materials  to  the  city  upon  an  unauthorized  direction  of 
an  officer,  is  against  the  officer,  and  it  does  not  follow,  as  in  private 
agencies,  that  a  ratification  of  the  official  act  can  be  inferred  from  the 
fact  that  the  work  or  materials  are  accepted  by  other  officials  of  the 
city. 

BuBKS  V.  Matob  of  Nbw  York 871 

16. .]  Accordingly,  where  plAintiff  received  from  the  deputy  street 

commissioner  a  general  order  to  repair  wells  and  pumps  for  the  city, 
such  officer  havmg  no  authority  to  give  such  order,  held^  that  the 
plaintiff  had  no  remedy  for  the  work  done  thereunder  against  the 
city,  but  only  against  the  deputy  street  commissioner.  lb. 

17. ,  Commissioners  of  new  court-house-^city  not  liable  forunauthor- 

teed  contracts  by.]  The  commissioners  of  the  new  county  court-house 
of  New  York  ?teld  to  be  special  agents  with  a  limited  and  well- 
defined  authority  for  a  specific  object.  Held,  also,  that  it  was  the 
duty  of  those  dealing  with  them  to  Inform  themselves  of  the  extent 
of  such  authority,  and  an  authority  from  the  commissioners  to  their 
treasurer  to  borrow  money  did  not  impose  a  liability  upon  the  city 
to  repay  a  loan  made  to  the  treasurer. 

Pboplb  ex  rel.  Tenth  Nat.  Bank  of  N.  Y.  t>,  Gbebn 876 

18.  ,  Statutory  construction — LaiM  of  1872,  chap,  9.]    By  Laws  1872, 

chapter  9,  the  creation  of  a  fund  by  the  sale  of  bonds  of  the  city  of  New 
York  not  exceeding  a  specified  amount  is  authorized  and  directed 
for  the  purrose  of  paying  certain  debts  specially  described,  and  in 
addition  to  that  to  pay  all  moneys  advanced  by  banks,  etc.,  prior  to 
December  81,  1871,  to  or  for  the  use  of  any  of  the  departments  or 
commissions  of  the  city  and  county  of  New  York.  Upon  an  applica- 
tion for  a  mandamus  to  compel  the  oomptroUer  of  the  city  to  pay  the 
amount  advanced  by  a  bank  to  a  commission,  held,  that  to  bring  the 
claim  within    the  provision  of  the  statute    not   only  should  the 
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adyanoe  be  shown  but  It  aboald  satiBfactorilj  appear  that  it  was 
made  to  or  for  the  use  of  the  oommiflflioners,  and  an  affidavit  by  the 
president  of  the  bank  stating  that  money  was  drawn  from  the  maIl 
on  the  checks  of  the  treasurer  of  Ihe  commissioners,  and  "  that  depo- 
nent believes  and  asserts  that  said  advances  were  made  to  and  for  the 
use  of  the  commissioners/'  etc.,  was  insufficient,  the  latter  state- 
ment being  a  conclusion  of  la^  and  the  former  not  evidence  that 
the  money  was  advanced  for  the  use  of  the  commissioners.  lb. 

19.  ,  Evidencs  —  admissum  of  <igent.]  HM,  also,  that  a  certificate  of 

the  commissioners  to  the  same  effect  made  more  than  a  month  after 
the  last  check  was  drawn  was  not  evidence  against  the  city.  Sach 
certificate  was  only  the  admission  of  an  agent,  and  could  not  be  used 
to  create  a  liability  against  the  dty  as  principal.  lb. 

20. ,  Mandamus — when  iame  of  fact  cannot  &0  tried  on  motion  far.] 

The  question  whether  the  advances  were  made  to  the  commission 
was  controverted.  Held,  that  it  was  an  issue  of  fact  that  could  be 
tried  only  according  to  the  course  of  the  common  law  and  not  upon 
a  motion  for  a  mandamus.  lb. 

81. ,  Statutory  eonttruetion  —  Lowe  of  1^72,  chap.  9 — Mandam/us — 

validity  of  disputed  claim  wiU  not  be  examined  on  motion  for  J]  By  Laws 
1873,  <^p.  9,  the  creation  of  a  fund  by  the  sale  of  bonds  of  the  dty  of 
New  York,  not  exceeding  a  specified  amount,  is  authorized  and  directed 
for  the  purpose  of  paying  certain  debts  specially  described,  and,  in 
addition  to  that,  to  pay  all  moneys  advanoMl  by  banks,  etc.,  prior  to 
December  31,  1871,  to  or  for  the  use  of  any  of  the '  departments  or 
commissions  of  the  city  and  county  of  New  York.  HM,  that  it 
was  not  intended  to  authorize  the  creation  of  a  fund  for  the  pay- 
ment of  claims  which  were  not  legally  established,  and  that  a  man- 
damus would  not  lie  to  compel  the  issue  of  bonds  to  create  a  fund  to 
pay  a  claim  by  a  bank  for  moneys  advanced  to  a  commission,  which 
claim  was  disputed.  Held^  also,  that  the  validity  of  the  claim  could 
not  be  examined  on  the  hearing  and  determination  of  a  mandamus. 
Peoflb  ex  rel.  Tenth  Nat.  Bk.  of  N.  Y.  «.  Bd.  op  Appor- 
tionment   dS2 

See  Taxation,  895. 

Non-resident  Lanbs  :  See  Taxation,  84. 

Nonsuit  :  See  Trial,  631. 

Note:  See  Prohissort  Note. 

Notice  :  See  Appeal,  97 ;  Attorney,  674;  Chbok,  255 ;  OONSTiruTiONAL 
Law,  89 ;  Evidencb,  605  ;  Mortgage,  27 ;  NBaLiOENCB,  689 ;  Proac- 
issoRY  Note,  57 ;  Warranty,  68. 

Notice  OF  Trial;  /See  Judoicbnt,  700. 

Objection  :  See  Certiorari,  260 ;  Gonbtitutional  Law,  617 ;  CRnaNAL 
Evidence,  670;  Criminal  Law,  808;  Evxdencb,  684;  Juris- 
diction, 695 ;  Trial,  489 

Obligation  of  Contract  :  See  Excise,  102. 

"  Occupation  : "  See  Insurance,  619. 

Officer  :  See  Assessment,  845 ;  Highway,  531 ;  Landlord  akd  Teit- 
ANT,  550 ;  New  York  City,  824. 

Official  Discretion  :  See  Statutory  Construction,  61. 

Official  Duty  :  See  New  Trial,  148 ;  Taxation,  84. 

Opinion  *  See  Criminal  Evidence,  489 ;  Evidence,  402, 672. 
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Ordsb  :  See  Fosbclosurb,  279 ;  Pbactiob.  270. 

Oyxbrulbd  Cabbs  :  See  Oabbs  DiSTmouiBHSD,  Etc. 

Oteb  and  Tbbminer  :  See  Coubt,  439. 

Parol  Etcdbncb  :  See  Eyidbncb,  81, 454. 

Pabtibs — action  for  wrongful  entry  upon  real  estate — who  inay  main- 
tain—  Poeseenon,']  The  owner  of  a  mill  contracted  to  sell  it  to  T.  at 
a  specified  price,  T.  to  take  poesession  but  not  to  own  the  mill  or  the 
machinery  until  the  price  was  paid.  T.  took  poeseBsion.  Subse- 
quently, the  mill  was  conveyed  by  the  owner  to  one  S.,  who  con- 
veyed to  plaintiff,  who  took  subject  to  the  contract  with  T.  After  the 
conveyance  to  S.,  T.,  without  authority,  sold  some  of  the  machinery 
to  defendants,  who  entered  the  mill  and  took  it  away.  Held,  that  de- 
fendants were  Uable  in  an  action  for  unlawful  entry  into  and  injury 
to  the  mill,  and  that  plaintiff  was  entitled  to  bring  such  action,  not- 
withstanding T.  was  in  actual  possession  of  the  mlu  and  plaintiff  waa 
not. 

Adams  v.  Fabr .' 69 

See  Attachmbkt,  274;  Corporation,  224,  886;  Forboloburb, 
268 ;  Joinder,  714 ;  Municipal  Ck)RPORATiON,  679 ;  New  York 
Cttt,  867 ;   Plbadino,  168, 701 ;  Sitrrooatb'b  Court,  676. 

Partition:  See  Boundary,  681. 

Partnership  —  duties  of  partners  to  each  other — individual  trans- 
actions  of  partner.  ]  A  firm  agreed  to  pay  B.,  the  owner  of  a  pat- 
ented invention  upon  stoves,  a  specified  royalty  for  the  exclusive  use 
of  such  invention  and  right  to  manufacture  and  sell  stoves  contain- 
ing it,  within  a  certain  district.  AAer  the  agreement  was  made, 
C,  a  member  of  the  firm,  without  the  knowledge  of  his  partners, 
agreed  to  use  his  influence  to  introduce  the  invention  to  the  trade 
generally,  outside  of  the  said  district,  for  fifty  per  cent  of  the  amount 
of  royalty  received,  including  that  to  be  paid  by  the  firm.  C. 
afterward  received  fifty  per  cent  of  the  amount  paid  by  the  firm,  but 
it  did  not  appear  that  C.  used  any  influence  to  introduce  the  inven- 
tion, or  that  the  firm  lost  any  profit  or  were  in  any  way  injured  in 
business  by  the  a^^ement.  Mdd,  that  the  arrangement  by  C.  was 
one  that  conflicted  with  the  interests  of  the  firm,  was  a  violation  of 
his  duty  as  a  partner,  and  the  firm  were  entitled  to  the  profits  made 
by  him  thereunder. 

Manufactxtrerb'  Nat.  Bank  of  Troy  v.  Cox 126 

2.  ,  Estoppel.]    A  settlement  of  the  firm  business  between  C.  and 

his  partners,  after  one  of  them  suspected  the  arrangement,  held,  not 
to  preclude  the  ri^ht  of  the  other  partners  to  mamtain  an  action 
against  C.  for  the  amount  received  by  him.  lb. 

8.  Who  is  a  partner  —  dormant  partner — liability  of]  M.  en- 
tered a  firm  upon  the  understanding  that  he  was  to  be  a  special 
partner,  with  limited  liability.  He  paid  a  specified  sum  toward  the 
capital  stock,  upon  which  he  was  to  receive  legal  interest  and  one- 
fourth  of  the  profits.  The  statute  in  relation  to  limited  partnerships 
was  not  complied  with,  but  M.'s  name  did  not  appear  in  me  firm,  and 
he  took  no  part  in  the  management  of  the  business.  M.  was  induced 
to  enter  the  firm  by  the  fraudulent  representations  of  his  partners, 
and  withdrew  as  soon  as  he  discovered  the  fraud.  Held,  that  M.  was 
a  general  partner,  and  as  such  was  liable  for  the  contracts  of  the  firm 
while  he  so  remained. 

TouRNADE  «.  Haobdorn 288 

4.  tLeasehyfirm — dealh  of  partner — death  of  all  partners — con- 
tinuance of  business  under  M  firm  name  —  when  personal  represen- 

Vol.  V.N.  Y.  Rep.  — 97 
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tativM  not  liable,]  The  finn  of  T.,  I.  &  Ck>.,  oompoaed  of  T.  k  I., 
leased  a  store.  Afterward  T.  died,  and  about  a  year  after  him  I 
died.  HM,  that  upon  the  death  of  T.,  the  interest  in  the  lease  vested 
in  the  surviving  partner,  and  the  continued  occupancy  bv  I.  of  the 
store  under  the  old  firm  name,  imposed  no  liability  upon  tne  personal 
representatives  of  T.,  and  that  upon  the  death  of  I.  the  firm  ceased 
to  exist,  and  the  continued  occupancy  of  the  premises  under  the  firm 
name  could  only  create  a  presumption  that  a  new  firm  had  been  formed 
under  the  old  name,  and  would  not  be  enough  to  charge  the  represen- 
tatives of  T.  and  I.  with  any  joint  liability  for  the  rent. 

Hbmbnwat  V,  Wilson d89 

See  Dbfbnse,  284. 
PAflSBMGBB :  See  Cohhok  Cabbisb,  656. 
Patent  Right  :  See  Ck>NTRAGT,  707.  , 

Payment  :  See  Intbbbst,  189 ;  Pleading,  828,  718. 
Peace  Wabbant  :  See  Vaijbe  Imfbisonhent,  19. 

Penalty:  See  Amubeicsnts,  810 ;  Statute  of  Limitation,  575;  Ububy, 

484. 

Pebbonal  Injubieb  :  See  Jubibdiction,  299. 

Pleading  —  construction  of — action  on  contract.]  The  complaint  set 
up  that  defendant's  grantor  covenanted  to  use  for  operating  his  saw- 
n&ll  only  the  surplus  water  after  plaintiff*s  grist-mill  had  been  sup- 
plied, and  to  keep  tight  gates  to  the  saw-mill  conduit  to  prevent 
leakage ;  that  defendant  diverted  the  water  for  the  purpose  of  operat- 
ing the  saw-mill  or  some  other  purpose,  so  that  there  was  not  e'nouffh 
water  to  operate  the  grist-mill ;  tnat  defendant  did  not  keep  tight 
gates,  and  that  defendant  raised  the  dam,  thereby  raising  the  wat«r 
so  as  to  injure  the  plaintiflTs  grist-mill  and  lands.  There  was  no 
Imputation  that  the  acts  were  wrongfully  or  intentionally  done.  Held, 
that  a  cause  of  action  upon  contract,  and  not  one  in  tort,  was  set 
forth. 

Beabd  «.  Yates 76 

2.  ,   Variance — recovery  in  tort  not  aUoieed  in  action  on  contact,] 

Where  the  complaint  set  forth  certain  acts  as  a  breach  of  covenant 
and  the  covenant  was  not  proved  —  Held,  that  plaintiff  oould  not 
recover  upon  the  liability  of  defendant  at  common  law  for  tortious 
injuries  to  plaintiff's  property.  Where  an  action  is  brought  on  cou' 
tract  plaintiff  cannot  recover  in  tort.  lb. 

8. ,  Non-joinder  of  partiee.]    In  an  action  bv  one  member  of  s 

firm  for  injuries  done  to  firm  property  neither  the  complaint  nor  the 
answer  showed  a  nonjoinder  of  parties.  Held,  that  the  dismissal  of 
the  complaint  for  nonioinder  was  error. 

Dickinson  v.  VANDBRPOEii 168 

4.  ,  Nonjoinder  mtut  be  pleaded.]  Where  a  defense  of  nonjoinder  of 

parties  plaintiff  exists,  and  is  not  disclosed  by  the  complaint,  it  must 
be  set  forth  in  the  answer.  lb. 

6. ,  Supplemental    complaint  —  different   cause   of  action — daim 

acquired  ajter  commencement  of  euitA  In  an  action  aeainst  B.  and  S., 
plaintiff,  in  his  complaint,  alleged  that  he  had  employed  S.  to  pur- 
chase some  lands  belonging  to  D.  for  $10,000 ;  that  thereafter  S.,  for 
the  purpose  of  injuring  plaintiff,  procured  the  lands  to  be  purchased 
by  and  conveyed  to  B.,  who  knew  of  the  employment,  etc.,  of  S.,  for 
$9,000,  and  asked  that  the  conveyance  to  B.  be  declared  to  be  for  the 
benefit  of  plaintiff,  etc.  The  action  was  referred  and  tried,  and  tiie 
referee  gave  notice  that  he  had  decided  in  favor  of  defendant.    Before 
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the  report  was  filed,  plaintiff  asked  to  be  allowed  to  serve  a  supple- 
mental complaint  setting  forth  that  S.  was,  at  the  time  of  the  con- 
veyance, employed  by  D.  to  sell  the  lands  for  the  best  price ;  that  S. 
did  not  inform  D.  of  plaintiff's  offer,  bat  procured  the  sale  to  B.  at 
a  less  sum ;  that  B.  had  notice  of  the  facts,  and  tliat  plaintiff  had 
acquired  the  interest  of  D.  in  the  cause  of  action  for  these  facts 
against  B.  and  S.,  after  the  case  had  been  submitted  to  the  referee, 
and  asked  that  the  conveyanoe  be  adjudged  to  be  in  fraud  of  the 
rights  of  D.    EM,  that  such  complaint  was  not  allowable. 

TlFFAlTT  «.  BOWBRXAN 169 

6. ,  8uppl&mental  complaint — new  cause  of  acHon.]  A  supple- 
mental complaint  must  be  consistent  with  and  in  aid  of  the  case 
made  by  the  original  complaint.  A  new  and  substantive  cause  of 
action  cannot  be  set  up,  more  especially  one  to  which  plaintiff  was  not 
entitled  when  he  commenced  the  action.  lb. 

7. ,  PaymetU  muet  be  pleaded — wtrianee.]    In  an  action  on  a  note,  the 

answer  did  not  aver  payment  or  settlement,  but  there  was  proof  of  a 
settlement,  and  the  giving  of  a  new  note  for  the  one  in  suit,  ao  motion 
was  made  to  conform  the  proceedings  to  the  proof.  Heldt  that  the 
defense  of  payment  or  settlement  not  having  been  pleaded  could  not 
be  regarded  by  the  court. 

SBWABD  «.  TORBBKCB 828 

8. ,  PHvolotu   anetoer,']    In  an  action  against  a  railroad  company 

for  injuries  received  by  plaintiff  while  riding  on  defendant's  ears,  the 
answer  set  forth  that  the  defendant  "upon  its  information  and  belief 
says  that  said  plaintiff  was  not,  by  reason  of  said  collision,  bruised  or 
injured,"  etc,  thus  denying  several  allegations  of  the  complaint,  "  and 
that  said  plaintiff  has  not,  bv  reason  of  the  premises,  suffered  damages/' 
etc.  Held,  not  a  good  denial,  and  an  order  giving  judgment  on  the 
answer  as  frivolous  affirmed.  Held,  also,  that  the  objection  to  the 
validity  of  the  answer  could  not  be  obviated  by  a  liberal  construction 
under  section  159  of  the  Code.  The  rule  requiring  such  construction 
does  not  dispense  with  the  necessity  of  conforming  pleadings  In  all 
essential  particulars  to  the  requirements  of  the  statute. 

POWBRSV.  R.,  W.  AND  O.  R.  R.  Co 449 

9. ,  Omission  to  answer  admits  aUegations  of  complaint — Aceount- 

ingA  A  complaint  stated  that  plaintiff  owned  a  share  in  a  vessel,  and 
the  defendants  the  remaining  shares ;  that  plaintiff  made  repairs,  to 
the  vessel, and  furnished  materials  therefor  to  the  value  of  $2,101.60; 
that  defendants  promised  to  pay  their  share  of  the  amount;  that 
they  had  paid  $500,  and  that  there  remained  due  $1,551.64,  and  the 
complaint  asked  for  an  accounting.  Defendants  demurred;  the 
demurrer  was  overruled  and  defendants  did  not  answer;  and  an 
accounting  was  ordered  before  a  referee.  Held,  that  defendants,  by 
omitting  to  answer,  admitted  the  allegations  of  the  complaint,  one  of 
which  was  that  there  was  due  plaintiff  for  repairs,  etc.,  $1,551.64,  and 
the  admission  of  that  item  by  the  referee,  as  proved,  was  proper. 

Darling  «.  Brbwbter 670 


10. 


11. 


,  Oomplaxnt  on  action  to  enforce  mechanics^  lien — allegation  of 

ownership.]  In  an  action  upon  a  mechanics'  lien  filed  against  S.  as 
owner,  and  another,  the  complaint  alleged  that  C.  has  "  some  interest 
in  said  premises  as  owner  thereof,  and  that  at  the  time  of  filing  said 
notice  of  lien,  he  was  under  a  ^ntract  with  ^e  defendant  S.  to  convey 
said  interest  to  the  said  S.'*  Held,  that  the  complaint  was  insufficient 
in  not  alleging  any  thing  requiring  C.  to  convey  to  S. 

Jbnbs  V,  Parsons. 691 

',  Complaint  in  action  on  undertaking.]   A  complaint  alle^d  that 

by  reason  of  the  false  representations  of  defendant,  plaintilfh  were 
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induced  to  sign  an  nnflertaking  on  an  appeal  by  defendant,  from  the 
judgment  of  the  Supreme  Court  of  the  State  of  New  York,  which 
appeal  was  to  the  Court  of  Appeals,  and  referred  to  the  undertaking, 
which  mentioned  aiudg^ent  recovered  in  the  Supreme  Court,  general 
term.  Held,  a  sufadent  averment  that  the  judgment  was  recovered 
in  a  court  in  the  State  of  New  York. 

Batbsv.  Mbbbick 701 

12.  ,  What  aUegatians  mffleierU.]    The  complaint  alleged  that  the 

undertaking  was  dulj  filed  and  accepted,  and  was  used  as  a  sufficient 
undertaking  on  said  appeal,  and  stayed  all  proceedings  on  the  judg- 
ment appealed  from,  and  that  said  judgment  appealed  from  was 
affirmed  in  all  things.  HM,  that  this  was  sufficient  to  show  that  the 
appeal  was  perfected,  and  every  thing  that  the  law  required  done. 
The  facts  showing  an  affirmance  of  the  judgment  were  not  required; 
it  was  sufficient  to  allege  that  it  was  affirmed.  HMt  also,  that  the 
undertaking  being  accepted,  and  operating  to  stay  proceedings,  defend- 
ant was  estopped  from  questioning  its  validity,   lb. 

18. ,  IrngvloT  judgment — joint  KabiUty — prineipal  and  turety  — 

Estoppel.']  It  was  alleged  that  upon  a  remittitur  from  the  Court  of 
Appeals,  a  judgment  was  entered  in  the  Onondaga  clerk's  office 
against  the  defendant ;  that  thereupon  plaintiffs,  upon  the  undertak- 
ing, became  jointly  liable  with  defendant  to  pay  said  mdgment ;  that 
plaintiffs  were  compelled  by  the  undertaking  to,  ana  did  pay  a  sum 
named  and  that  the  payment  was  made  jointly.  Held,  (1)  that  the 
objection  that  the  judgment  was  not  re^marly  entered  could  not  be 
raised  by  demurrer  in  this  action,  and  that  (3)  the  complaint  stated 
fkcts  sufficient  to  charge  defendant  with  a  liability  to  plaintiffii 
jointly.  lb. 

14. ,  Payment  after  iuit  commenced.]  Payment  after  suit  com- 
menced should  be  set  up  by  way  of  supplemental  answer  and  not  by 
way  of  amendment. 

Fabm.  and  Mbch.  Bank  of  Buffalo  «.  Sfbaoub 718 

See  Action,  176,  179;  Amendment,  80;  Complaint,  696 ;  Corpora- 
tion, 224 ;  Criminal  Law,  467 ;  Dsfensb,  284 ;  Dbmurbbr,  56 ; 
LiBBL,  256. 

PuEDGB :  See  Bailment  692. 

Policy  :  See  Inbttrancb,  46, 120, 572. 

Possession:  See  Gift,  87;  Parties,  59;  Trespass,  588 ;  Trust,  65. 

Power  :  See  Trust,  596, 605 ;  Will,  248. 

E^RACTiCAL  Location  :  See  Boundary,  628. 

Practice — leaeeto  sue  committee  of  lunatic.]^  Where,  upon  a  motion  to 
sue  the  committee  of  a  lunatic,  the  affidavits  of  the  moving  and  oppos- 
ing parties  were  conflicting  and  irreconcilable,  Jield,  that  it  was  not 
proper  to  decide  the  conflict  upon  a  motion,  and  leave  should  be  given 
to  sue.  Leave  to  sue  should  not  be  denied  when  the  party  applying 
shows  a  tMise  whereon,  if  established,  a  court  of  equity  would  grant 
relief. 

Matter  of  Wing 205 

2. ,  Order  ofpubHcation — what  must  be  shown  to  obtain,]    To  obtain 

an  order  for  publication  against  a  non-resident,  it  must  be  made  to 
appear,  (1)  That  the  defendant  cannot  after  due  diligence  be  found 
within  the  State  ;  (2)  that  a  cause  of  action  exists  against  such  defend- 
ant, or  that  he  is  a  proper  party  to  an  action  relating  to  real  property 
in  this  State ;  and  (8)  that  the  defendant  is  not  a  resident  of  this  State. 

BixBY  V,  Smith ^TO 
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Pragticb  —  C(mHnued,  »a«i. 

8. ,  Brr&neouB  ground  for  right  decision^    A  correct  decision  will 

not  be  reversed  because  the  reason  upon  which  it  may  have  been 
placed  may  prove  to  be  untenable. 

Stbvbhs  t>.  Ck)BN  BxcHANOB  Bank 288 

4. ,  Entry  of  release  of  jicdgment  cannot  be  attacked  in  collateral 

proceeding,}  In  an  action  upon  a  judgment  it  appeared  that  the  jud^;- 
ment  had  been  released  and  an  ent^  inade  on  the  county  clerk's  records 
to  that  effect.  Heid,  that  a  motion  by  plaintiff  to  cancel  the  entry  ol 
release,  on  the  ground  that  the  release  was  fraudulently  made,  was 
properly  denief  The  release  could  not  be  attacked  nor  the  entry 
avoidea,  save  in  a  direct  proceeding  for  that  purpose. 

ROMAIK  «.  l^ABTH 861 

5. ,  Amendment — ofeomolaint  when  aUotoed — Laches.  ]   The  action 

was  commenced  April  25, 1878,  and  the  plaintiff's  attorney  then  knew 
of  the  release.  In  August,  1874,  plaintiff  moved  to  amend  the  com- 
plaint by  setting  up  that  the  release  was  null  and  void  and  fraud- 
ulently made.  £[M,  that  the  amendment  should  be  allowed,  and  that 
so  much  time  had  not  elapsed  before  the  motion  as  to  justify  the  court 
in  hol(ting  that  the  plaintiff  should  be  barred  in  showing  the  facts.  lb. 

6. ,  Bevieto  at  general  term  upon  ease  and  exceptions  pursuant  to 

Code,  g  268 — diligence  required  to  entitle  paHy  to  such  review.']  The 
object  of  the  provision  of  section  268  of  the  Code  that  when  the  decision 
filed  under  section  267  does  not  authorize  a  final  judgment,  but  directs 
further  proceedings  before  a  referee  or  otherwise,  either  party  may 
move  for  a  new  trial  at  the  general  term  upon  a  case  and  exceptions 
is  to  facilitate  proceedings  and  save  the  lalx>r  and  expense  of  a  refer- 
ence until  the  case  can  be  reviewed  at  general  term  on  the  Questions 
decided,  and  the  party  desiring  the  benefit  of  the  provision  snould  be 
diligent  in  seeking  its  advantages.  Accordingly,  where  the  motion 
was  not  made  until  two  years  after  a  judgment  and  until  after  the 
reference  had  been  had  and  the  report  m£de  ,*  Held,  that  the  motion 
should  not  be  entertained. 

Chxtrch  V,  KiDD 454 

7. ,  Case  settled — not  cdrrected.]    Upon  a  motion  to  correct  a  case 

after  settlement,  held, "  I  know  of  no  practice  which  will  justify  this 
court  at  general  term  correcting  the  case  as  settled  on  motion." 

PoBTEK  i).  Parks 684 

8. ,   When  action  in  tort    survives — severance —  Waiver.}     After 

judgment  in  favor  of  plaintiff  against  G.  and  others^  in  an  action  for 
tort,  pending  an  appeal,  O.  died.  His  executors  procured  an  order 
substituting  them  as  defendants.  The  appeal  was  prosecuted  by 
them,  and  .a  judgment  ordering  a  new  trial  obtained.  Held,  (1)  that 
the  action  did  not  abate  as  to  G. ;  (2)  that  as  the  survivors  could  not, 
in  an  action  of  this  nature,  be  united  with  the  representatives  of 
G.,  the  proper  motion  would  be  for  a  severance  of  the  action ;  (8) 
but  under  the  circumstances  the  order  of  substitution  would  not  oe 
vacated  on  the  application  of  the  representatives  of  G. 

Arthub  v.  Gbiswold 696 

iSM  Action,  80, 176. 179  ;  Amendmbnt,  80;  Appeal.  97,  204,  829; 
Abbbst,  294 ;  Attachmbnt,  274 ;  Attornet,  289 ;  Cebtiobabi, 
167, 260,  609 ;  CJode  of  Civil  Pbocedure,  etc.  ;  Complautt, 
696 ;  Constitutional  Law,  617 ;  Costs.  52, 184, 278, 858, 857, 522, 
690 ;  Damages,  711 ;  Evidence,  454,  682,  692  ;  Forbclosube, 
243,279;  Injunction,  488, 686 ;  Intebest,  184 ;  Joindbb,  714; 
Judgment,  281,  577,  671,  679,  700;  Jurisdiction,  299,  696; 
Jury,  585:  JusticeIs  Coubt,  95,  662,  718;  New  Trial,  148; 
Pleading,  718 ;  Presumption  of  Law,  706 ;  Bbceiver,  694 ; 
REFiaiENCE,  186, 246, 297, 805,  680, 688, 710 ;  Rules  of  Supreme 
Court  ;  Streets,  436 ;  Supplementary  Proceedings,  271, 675 ; 
Subrooate'b  Court,  675 ;  Trial,  489, 581,  681 ;  Will,  562. 
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pRfiHiTTM :  See  Insubaivcb,  198. 

Pbeferencb  :  See  Fraudt7Lbnt  Cokyetanos,  294.  i 

PiiBMiUM  NoTB :  See  Insuraiycb,  4C. 

PRBBXTKFTION  OF  FaCT  :  See  HlGBTWAT,  12. 

Pbebumption  of  Law  —  Of  eorrectneee  ofjttdgment  from  lapse  of  time — 
Practice,^  In  1855,  plaintiffs  brought  a  croBS-action,  and  in  tuelr  com- 
plaint, which  was  verified,  alleged  the  existence  of  a  judgment.  In 
1861,  discovering  that  such  judgment  could  not  be  found,  upon  an  affi- 
davit that  they  could  disprove  the  facts  supposed  to  be  established  by 
the  judgment,  th,e7  obtained  an  order  to  strike  the  allegation  of  the 
existence  of  the  judgment  from  the  complaint.  Held,  that  the  order 
should  not  be  construed  as  opening  the  question  further  than  to  permit 

Slaintiffs  to  make  good  their  affirmation,  and  having  failed  on  the  evl- 
ence  to  do  so  the  one  on  whose  favor  the  judgment  was  given  was 
entitled  to  invoke  the  repose  of  time  upon  its  conclusiveness,  and 
freedom  from  technical  errors. 

McKat  9.  Simpson 706 

See  AsaBSBMENT,  845 ;  CoirrRAcr,  143 ;  E^v^>BNCB,  402 ;  Landlord 
AND  Tenant,  550 ;  New  Trial,  148 ;  New  Tore  City,  345, 
349;  Taxation,  84. 

Pbicb  :  See  Damages,  14,  22. 

Principal  and  Agent  :  See  Agency. 

Priority  of  Lien  :  See  Mortgage,  292, 325. 

Prisoner  :  See  Criminal  Law,  308. 

Privity  :  See  Former  Adjudication,  130. 

Probate  of  Will  :  See  Evidence,  89,  402 ;  Will,  402 

Promise  :  See  Defense,  234. 

Promissory  Note — evideTice — joint  maker  cannot  show  bj/ parol  that  he 
signed  as  surety.']  In  an  action  npon  a  Joint  and  several  promissoiy 
note,  hM  (following  Campbell  v.  Tate^  7  Lans.  870),  that  a  joint  maker 
could  not  show  by  parol  that  he  signed  the  note  as  surety  only. 

Benjamin  t>.  Arnold 54 

2.  ,  indorsement — holder  for  value  without  notice  of  defect.    In  an 

action  by  the  holder  in  good  faith  for  value,  etc.',  against  the  indorser  of 
a  promissory  note  purporting  to  be  made  by  a  firm,  heldy  that  the 
defenses  that  the  makers  were  not  partners  and  that  the  note  was 
without  consideration  and  in  fraud  of  the  bankrupt  act,  were  not 
available,  as  (1)  the  indorsement  was  a  guaranty  that  the  prior  acts 
were  valid  and  signatures  genuine,  and  to  (2)  plaintiff  was  a  holder 
before  maturity  for  value  without  notice  of  such  defects. 

Dalrymple  t>.  Hillendrand 67 

3. ,  Promissory  note — transfer  of  title  to,  wUhowt  deHi^ery.]    The 

payee  of  a  promissory  note  for  $87  m  writing  agreed  to  sell  the  same 
to  H.  for  a  specified  price,  which  H.  afi^reed  to  pay.  Afterward,  and 
before  maturity,  such  payee  transferred  the  note  for  value  to  plaintiff, 
who  knew  of  the  agreement  with  H.  Held,  that  the  sale  to  H.  was 
valid,  and  plaintiff  was  noXSkhoruifide  holder  of  the  note  and  could 
not  recover  thereon. 

Sheldon  v.  Parker 616 

See  Agency,  25 ;   Consideration,  689 ;   Evidence,  81 ;   Gift,  87 ; 
Insurance,  46 ;  Sale,  183 ;  Warranty,  68.  • 

Protisional  Remedies  :  See  Arrest,  294 ;  Attachment,  274 ;  Injunc- 
tion, 483,  686. 
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PiJBLiOATioi? :  Bee  Fobbclosubb,  279 ;  Practicb,  279.  '^a- 

Pui/TENET  Ebtatb— f<^  toA  The  title  to  the  Pulteney  estate  7iM  valid 
{Pe(yple  v.  Snyder,  41  N.  Y.  897). 

HowABD  V.  Moot 89 

i6^  GONBTTnTTIONAL  LXW,  89. 

PuBCHASB :  See  Mobtoagb,  27 ;  Salb,  27. 

PUBOHASER:  S00  FOBBCLOSXTBB,  268,  279. 

QtnssTiON  FOB  JuKY:  See  Negliobncb,  49. 

Railroad:  See  Comkon  Cabribr,  $56;  Corporation,  659;  EMnnsNT 
Domain,  84 ;  Highway,  12 ;  Mastbr  and  Sbryant,  475 ;  Municipal 
Corporation,  579 ;  Nrgligencb,  49, 122, 559 ;  Water,  651. 

Ratification:  See  Agbnot,  199;  Check, 288;  Corporation,  224;  Nbw 

York  City,  871. 

Rbal  Estate  —  equitable  interest  in  lande  for  purehcu&moneye  <tdoaneed,'\ 
8.  advanced  moneys  toward  the  payment  of  the  purchase-price  of  land 
conveyed  to  her  father.  JSM,  that  she  had  an  equitable  interest  in 
the  land  to  the  extent  of  her  advances. 

Murphy  v.  Murphy 712 

See  Action,  176,  179 ;  Boundary,  490,  628,  681 ;  Comhibsions,  868 ; 
Constitutional  Law,  89 ;  Damages,  709 ;  Deed,  178 ;  Emi- 
nent Domain,  84;  Estoppel,  109,  628;  Byidencb,  454,  707; 
Frattdulknt  Conveyance,  195 ;  Highway,  178 ;  Parties,  59 ; 
Pui/TENEY  Estate,  89 ;  Taxation,  84 ;  Title,  568 ;  Trespass, 
588;  Trust,  65,  596,  605;  Water,  651;  Watercourse,  611, 
625. 

Receipt  :  See  Common  Carrier,  22. 

Receiver — of  rente  and  profits — tpTien  order  appointing  toiUnat  be  dis- 
turbed,} Upon  an  appeal  from  an  order  at  the  special  term  ap]>ointing 
a  receiver  of  the  rents  and  profits  of  mortgaged  premises  after  a  default, 
and  pending  a  foreclosure  action  where  me  mortgage  contained  a  stip- 
ulation that  the  mortgagees  should  be  entitled,  under  such  circum- 
stances, to  a  receiver,  the  defense  alleged  was  usury,  but  that  was  not 
positively  sworn  to,  but  only  on  information  and  belief ;  held,  that  the 
order  should  be  affirmed. 

Knickerbocker  Life  Ins.  Co.  0.  Hill 694 

Rbcital:  See  Estoppel,  581 ;  Landlord  and  Tenant,  626. 

Redemption  :  See  Execution,  140 ;  Trusts,  65. 

Reference — compulsory  rtferenee  —  aetion  soutuUng  in  tort]  In  an 
action  by  the  receiver  of  a  corporation  for  monevs  fraudulentlv 
obtained  from  such  corporation,  the  complaint  alleged  Uiat  the  defend- 
'  ants  were  enabled  to  and  did  keep  false  accounts  on  the  books  of  the 
company,  and  asked  to  recover  the  actual  balance  due  from  defend* 
ants  to  the  corporation.    Held,  a  referable  cause. 

Bbnsel  v.  Galt 186 

2.  .   To  determine  claims  to  surplus  moneys — pot/oer  of  court  oner.'] 

The  object  of  a  reference  to  ascertain  the  rights  of  claimants  to  surplus 
moneys  upon  foreclosure,  is  to  inform  the  court,  and  the  court,  upon 
the  coming  in  of  the  report,  has  the  power  to  confirm  or  set  aside  the- 
same,  or  refer  back  for  further  proofs,  as  it  may  deem  just  or  equi- 
table. There  is  hardly  any  analogy  between  motions  for  and  the  grant- 
ing of  new  trials  and  the  exercise  of  equitable  powers  over  proceedings 
of  the  nature  mentioned. 

Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Salem 246 
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Bbverencb  —  Continued. 

8.  — ,  To  take  testimony  upon  question  of  contempt  —  cowrt  may 
order.]  Upon  an  order  to  show  cause  why  she  should  not  be  punished 
for  contempt  in  assisting  in  the  disobedience  of  an  order  of  the  court, 
respondent  filed  an  afSdavit  denying  such  contempt,  and  setting  forth 
facts  in  support  of  such  denial.  HM,  that  it  was  within  the  general 
power  of  tne  court  to  order  a  reference  to  take  testimony  for  the 
information  of  the  court  upon  the  subject  of  the  contempt. 

Pboflb  ex  rel.  Alexander  v.  Ajj&kandes, 397 


V  Findinge  on  settlement  of  case."]  PlaintifT,  after  an  adverse  report 


by  a  referee,  made  a  case  with  exceptions,  and  on  the  settlement  of 
the  same  proposed  a  number  of  additional  findings.  To  those  whidi 
the  referee  did  not  find  the  case  stated  this  :  "  The  referee  declined 
so  to  find,  and  to  such  declination  appellant  duly  excepted."  Plain- 
tiff thereupon  moved  that  the  referee  *'be  required  to  find  for  or 
against  all'  the  fin4lngs  requested."  Held,  that  the  plaintiff  was  in 
position  to  review  on  appeal  every  question,  both  of  law  and  fact,  that 
could  properly  be  raised  both  as  to  the  effect  of  the  findings  and 
the  propriety  of  the  refusals,  and  an  order  denying  plaintiff's  motion 
was  correct. 

Excelsior  Petroleum  Go.  v.  Lact 805 

5. ,  Befueal  to  find  — practice  on!]  The  practice  in  relation  to  refusals 

by  referees  to  pass  upon  questions  of  fact,  laid  down.  lb. 

6.  ,  Effect  of  refumt  to  find.]    Where  a  referee  declines  to  find  as 

requested,  it  must  be  deemed  a  ruling  that  the  evidence  would  not 
justify  such  finding,  or  that  it  is  not  material  to  the  issue.  lb. 

7.  ,  Reservation  of  decision  by  referee.]    The  practice  by  referees  of 

reserving  decisions  upon  the  admissibility  of  evidence  considered  and 
condemned. 

Lathrop  d.  Braichall 680 

8.  ,  Admission  by  referee  of  testimony  svJbject  to  cbjection.]    Where 

evidence  which  was  objected  to  was  admitted  by  a  referee  subject  Xo 
objection,  and  the  referee  never  decided  the  objection,  but  no  objec- 
tion was  taken  to  the  course  of  the  referee,  held,  that  the  party  object- 
ing to  the  evidence  must  be  deemed  to  have  assented  to  the  course  of 
the  referee,  and  there  was  no  error  within  the  case  of  Sharpe  v.  Free- 
man, 45  N.  Y.  802. 

Clark  «.  Donaldson 683 

9.  ,  When  findings  of  fact  mil  not  he  disturbed.]  Where  the  ques- 
tion is  one  of  fact  and  there  is  abundant  evidence  to  sustain  the  find- 
ings of  a  referee,  the  findings  will  not  be  disturbed  on  appeal. 

Rosecrancb  «.  Hollibter 710 

See  Attorney,  289 ;  Practice,  454. 
Begibtrt  Law  :  Bee  Elections.  636. 
Bblationbhif  :  JSee  Contract,  566 ;  Services,  711. 
Beleabb:  iS^  Practice,  361. 
Bbligious  Corporation  :  See  Taxation,  61. 
Bbmaindbr  :  See  Will,  105. 
Reply  :  See  Damages,  711. 
Beprbsbntationb  :  See  Estoppel,  109. 
Rents  and  Profits  :  See  Trust,  596. 
Rescission  :  See  Contract,  553. 
Rbberyation:  See  Deed,  173. 
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Bb8  Gbsta  :  See  Byidenob,  209, 680,  686. 

Bbsigkation  :  See  Gobfobation,  197. 

BsvBNTJB:  /Sm  Pbacticb,  454. 

Bkvibw  :  See  Cebtiobabi,  260 ;  Subbogatb's  Coubt,  675. 

RsviBBD  Statutbs  :  See  Indians,  6. 

BiPABiAN  OwifSB :  See  WateBtOOUBSB,  625. 

RiVEB :  See  Watsr-coubsb,  625. 

Bobbbrt:  See  CRDcmAL  Law,  802,  829. 

Boll  :  See  Taxation,  47. 

Bulbs  of  Sufbemb  Ck)i7BT : 

Bule97 288 

Bule77 247 

Bnle41 '. 806 

Salb — what  is — c(mf>6rHon.  ]  C.  converted  a  boat .  The  owner  obtained 
judgment  against  G.  therefor,  which  G.  paid,  ffetd,  a  purchase  of  the 
boat. 

MaBSDBH  «.  GOBNBLL. 27 

2. ,  Cf  corporate  stock  —  whatie  —  Tender, "l  Defendant  gave  plaintiff 

his  note  for  the  purchase  price  of  some  railroad  stock,  pl^ntiff  giving 
back  a  bill  of  sale,  in  wmch  it  was  recited  that  the  stock  had  been 
transferred  to  defendant  but  that  plaintiff  was  to  hold  the  same  for  the 
payment  of  the  note,  and  that  pUontiff  would  deliver  the  stock,  spe- 
-  dfying  the  particular  certificates,  upon  such  payment.  In  an  action 
on  the  note,  hM,  that  the  transaiction  was  a  sale  and  not  an  execu> 
tory  agreement,  and  plaintiff  was  not  bound  to  tender  the  stock  or 
make  any  formal  transfer  thereof  on  the  books  of  the  raUroad  company 
until  payment  or  tender  thereof  by  defendant. 

Jambs  «.  Hamilton 188 

8. ,  What  ie  not  — Wcvrranty — of  genuinenees  of  corporate  hondsA  B. 

pledged  some  forged  bonds  with  A.  as  security  for  a  loan.  Snose- 
quently  B.  negotiated  a  sale  of  the  bonds  to  B.,  and  A.,  by  direction 
of  B.,  delivered  them  to  B.  and  received  from  B.  the  proceeds,  out  of 
which  he  retained  the  loan,  paying  the  balance  to  B.  A.  did  not  know 
that  the  bonds  were  forged.  HeUL,  that  the  bonds  were  not  sold  by  A 
and  he  did  nothing  to  render  Mm  liable  for  a  warranty  of  their  gen- 
uineness. 

Bakbb  v.  Abnot 215 

See  Agbnct,  51 ;  Gommissions,  868;  Gontract,  148,  677,  707;  Dam- 
ages, 14 ;  Insxtbancb,  46, 120 ;  Pbomissobt  Notb,  616 ;  Statxtte 
of  Fbauds,  14. 

Salb  ok  Exboution  :  See  Exbcution,  140 ;  Lakdlobd  and  Tenant,  550  : 

Tbust,  65. 

Salb  on  Fobbclosubb  :  Su  Fobbclobubb,  248, 268, 279 ;  Mobtgagb,  825. 

Schools  :  See  New  Yobk  Gitt,  219, 884. 

ScHiTTLEB  GouNTY :  See  County,  708. 

Sbpabate  Estate  :  See  Mabbibd  Woman,  687. 

Sbbyant  :  See  Mastbb  and  Sebyant,  475, 684 ;  Negligence,  559. 

Sebyices — when  eon  not  liable  to  mother  for.]  A  ^dow  resided  with  her 
son,  and  kept  house  for  him,  without  any  agreement  for  wages.  Held, 
that  the  law  would  not  imply  an  agreement  to  pay  wages. 

GOOFEB  V.  TUBNEB. 711 

See  Attobnby,  289 ;  Estoppel,  679 ;  Intebbst,  488. 
Vol.  V,  N.  T.  Rep.  — 98 
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SETTLracEST:  See  OuABDiAiraHiP,  237.  ■Mi' 

4 

Sbyb&akcb  :  8m  Pbagtice,  696. 

Shebitf  :  See  Attachment,  274 ;  Laitoloiid  and  Tbkakt,  550. 

Ships  and  Vsbsbls — eanal  hoot  —  U  a  i>es$el.  Objection — to  vdUdify  of 
law.]  Canal  boats  are  vessels  within  the  "  act  to  provide  for  the  col- 
lection of  demands  against  ships  and  vessels."  (Laws  1862,  chapter 
482.)    Orcnoford  v.  GoUine,  46  Barb.  269,  followed. 

Emmons  v.  Wheeler 617 

Sidewalk:  See  Highway,  621 ;  Mitnicifaii  Ck>BPOBATiON,  579. 

Slander — wordeTiea/rd  only  by  person  spoken  about  no  slander  J]  The 
mere  speaking  of  slanderous  words  which  are  heard  only  bj  the  per- 
son spoken  of  are  no  slander. 

Haile  V,  Fuller ■. 716 

SociBTT  TOR  Reformation  of  Juvenile  Delinqxtentb  :  See  Amuse- 
ments, 810. 

Sfboial  PROGEBDma :  See  Certiorari,  167, 260  609 ;  Eminent  Domain, 
84,698;  New  York  Citt,  876, 882 ;  Reference,  297;  Street, 
486 ;  Sufflementart  Proceedings,  271, 675. 

Special  Term:  SeeCoer^eidO. 

Statute  of  Fraxtds — third  person  not  liable  for  false  representations  affect- 
ing contract  void  by.]  ».  agreed  to  sell  plaintiff  a  quantity  of  cheese. 
The  agreement  was  void  under  the  statute  of  frauds.  In  consequence  of 
the  fraudulent  misrepresentation  of  defendant  who  caused  S.  to  believe 
that  plaintifT  had  concluded  not  to  take  the  cheese,  S.  did  not  deliver  it. 
JBeld  (overruling  Benton  v.  Pratt,  2  Wend.  885,  and  following  Dung  v. 
JParker,52  N.f.  494),  that  plaintiff  could  not  maintain  an  action  agaJJist 
defendant  for  the  damages  resulting  from  the  failure  of  S.  to  de- 
liver the  cheese. 

Rice  v.  Manlbt 14 

See  Eyidencb,  454. 

Statute  of  Limitation  —  action  for  penalty — Animals  at  large  in  high- 
tDay.]  In  an  action  to  recover  penalties  under  the  statutes  i^lating  to 
animals  running  at  large  in  the  highways  (Laws  1862,  chap.  459  ;  1867, 
chap.  814 ;  1869,  chap.  &4),  keldj  (1)  that  the  objection  that  the  action 
was  not  brought  within  one  year  (Code,  8  96)  could  be  taken  only  by 
answer ;  (2)  that  the  limitation  in  section  7  of  the  act  relates  to  pro- 
ceedings in  taking  up  animals  running  at  large  and  not  to  the  penal- 
ties given  by  section  1,  and  (8)  that  such  penalties  are  recoverable  by 
action. 

Cotton  v.  Maurer 675 

See  Husband  and  Wife. 
Statutes  Construed,  Passed  Upon,  Explained  or  Cited. 

Rbyised  Statutes. 

Vol.  1,  p.  391,  §§  12,  13,  39 ;  p.  898,  §  17, 158, 169 ;  p.  394,  §  30, 40 
p.  896,  §  87,  37,  88 ;  p.  397,  g§  1,  8, 9, 10, 18, 37 ;  p.  899,  §  10, 43 ;  p 
402,  §  26,  43 ;  p.  403, §  28,  37;'p.  405,  §  48,  87 ;  p.  419,  §  2,  41 
p.  505,  8§  19.  22,  38 ;  p.  506,  §§  24,  25,  38 ;  f).  511,  §§  47,  49.  5( 


50, 
S8 ;  p.'5li,§  63, '582,'  §33;  p.  Bfo,  §  125,  533^  p.  647,"§  24, 261 ;  p 
715,  7 ;  p.  727,  §  44,  569 ;  p.  735,  §  112, 254;  p.  739,  §  143,  570 , 
p.  739,  8  147,  70 ;  p.  742,  §§  19, 20, 21,  649 ;  p.  772,  §  3,  486.    VoL 
2,  p.  58,  §  14,  411  ;  p.  60,  §  28 ;  p.  68,  §  35. 411 ;  p.  66,  §  52,  453 
p.  66,  §  57,  410 ;  p.  67,  §  55, 331 ;  p.  70^,  §§  3,  5, 6,  8,  9,  12,  15 
16, 18,  21, 101 ;  p.  71,  §  14. 101 ;  p.  71,  §  17, 100 ;  p.  88,  S  33,  650 
p.  92,  §  54, 238;  p.  94,  §  65, 656 ;  p.  95,  §  71, 656;  p.  109,  g  55,  254 
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p.  704,  §  1/21 ;  p.  705 ;  g  8,  21 ;  p.  714,  715,  §g  22,  28,  26,  8(^ ;  p. 
718,  §  50,  800 ;  p.  788,  588. 

Sbssioic  Laws. 

818,  chap.  29,                               7  1860.  chap.  508,  261 

818,  chap.  86,                             487  1861,  chap.  210,  587 

821.  chap.  10,                              90  1861,  chap.  298,  806 

824,  chap.  126,                            816  1862.  chap.  281,  818 

826,  chap.  24,                             817  1862,  chap.  459,  575 

827,  pages.l,  2,  7  1862,  chap.  487,  618 
829,  chap.  802,  818, 816, 817  1868,  chap.  88,  624 
881,  chap.  181,  817  1868,  chap.  108,  898,  400 
881,  chap.  186,  818  1868,  chap.  226,  448 
837,  chap.  481,  88  1864,  chap.  851,  886, 887, 880 
889,  chap.  18,  818, 816, 818  842, 848 
889.  chap.  209,  488  1864,  chap.  412,  28 
840,  chap.  100,  818  1865,  chap.  821,  850 
848,  chap.  280,                           896  1866,  chap.  264,  868, 870 

846,  chap.  148,                           818  1866,  chap.  473,  6 

847,  chap.  206,  870  1866,  chap.  761,  158 
847,  chap.  252,  818  1866,  chap.  858,  190 
847.  chap.  410,  142  1867,  chap.  814,  575, 576 
847,  chap.  455.  44  1867,  chap.  887,  8 
847,  chap.  460,                           818  1868,  chap.  814,  192 

847,  chap.  490,                           415  1868,  chap.  853,  874 

848.  chap.  40.  198  1869,  chap.  814,  660 
850,  chap.  140,                           581  1869,  chap.  856,  500, 604, 520 

850,  chap.  298,                             48  1869.  chap.  858,  509 

851,  chap.  176.  40, 158  1869,  chap.  876,  874 
851,  chap.  254,  818  1870,  chap.  187,  870 
851,  chap.  886,  220,  818, 888,  870  1870.  chap.  168,  487 
858.  chap.  608.                           818  1870,  chap.  175,  604, 506 

853,  chap.  654,                           158  1870,  chi^>.  883,  849,  874 

854.  chap.  101,                            888  1870,  chap.  409,  588 

854,  chap.  282.                             85  1871,  chap.  16,  588 

855,  chap.  337,  808  1871,  chap.  874,  221 
855,  chap.  427,  87, 48, 44. 396  1871 ,  chap.  574,  870 
855,  chap.  589,  818  1872.  chap.  9.  878, 882, 884 
857,  chap.  345.  708  1872,  chap.  278,  626, 627 
857,  chap.  446,  158,  872, 878.  456  1872.  chap.  570,  687,  640 
857,  chap.  628,            499, 508, 504  1872,  chap.  580,  852 

509,  520  1872.  chap.  715.  192 

857,  chap.  759,                            809  1872.  chap.  836,  812 

858,  chap.  338.              45,  845,  850  1878,  chap.  112,  221, 886, 870 

859,  chap.  802,  396  1873v  chap.  885,  869 
859,  chap.  312.  395  1873,  chap.  549,  520 
859,  chap.  390,  809  1873.  chap.  609,  217,  698 
859,  chap.  466,                            190  1873,  chap.  646,  102, 108 

859,  chap.  491,                           808  1874.  chap.  312,  848, 849, 850 

860,  chap.  848,  9  1874,  chap.  313.  848 
860,  chap.  488,                            190  1874.  chap.  583,  882 

See  Ck)DB  OF  CiTEL  Procbdubb,  Citbd,  bto. 

Statutory  Constbuction — charter  of  S^fraeuee  — Official  dUcreHon,]  The 
charter  of  SjracoBe  provides  that  when  anj  street  or  alley  is  opened, 
the  commiasioners  for  that  purpose  shiJl  direct  such  part  of  the  ex- 
penses of  the  improvement ''  to  be  assessed  upon  the  city,  and  such 
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part  locally,  w  they  shall  deem  just."    HM,  that  the  oonimiBsioiien 
nad  no  anthoritj  to  exempt  the  citr  wholly  from  aaseBsment. 

PsoFLE  ex  rel.  Howlbtt  v.  Matob  of  Syracuse 61 

See  Action,  176, 179 ;  Amubeicents,  810 ;  Ck>N8TiTUTiONAL  Law,  89  ; 
OOBFOBATioN,  197 ;  CoTJirtY,  708 ;  Elections,  686 ;  Eminent  Do- 
main 84;  Evidence,  402;  Excise,  102,  496;  Execution,  140; 
False  Imprisonment,  19 ;  Highway,  207 ;  Indians,  6 ;  Jury,  585 ; 
Mortgage,  27 ;  Municipal  Corporation,  188 ;  New  York  Cttt, 
219, 848,  849, 867,  876, 882 ;  Bhips  and  Vessels,  617 :  Statute  of 
Limitation,  675 ;  Taxation,  84,  898 ;  Title,  568 ;  Trust,  596, 
605 ;  Water-course,  625. 

Stipulation:  ^SSm  Evidbncb, 692. 

Stock  :  See  Sale,  188. 

Stockholder  :  See  Corporation,  224, 886, 659. 

Stream  :  See  WateRtCOURSe,  611, 625. 

Street  —  opening  of — when  report  of  commissionere  vnU  not  he  dittwrbed^ 
In  a  moJion  to  set  aside,  for  fraadulent  mistake  in  the  report,  the  con- 
firmation of  a  report  of  oommlBsioners  for  opening  a  street,  it  appeared 
that  no  objections  were  filed  to  the  report  by  the  moving  party  before 

,  confirmation,  although  an  opportunity  existed  therefor,  ana  that  the 
order  of  confirmation  was  made  January  80,  and  the  proceedings  to  set 
aside  were  not  initiated  until  June  12  thereafter.  Held^  that  the  con- 
firmation could  not  be  disturbed  except  for  fraud. 

Matter  of  Lexington  Aybnue 480 

See  Deed,  178 ;  Highway,  178,  621 ;  Municipal  Corporation,  579 ; 

New  York  City,  843, 345. 

Suburban  Districts  :  See  Municipal  Corporation,  188. 

SuPBRTisoR :  See  County,  703 ;  Taxation,  898. 

Supervisors  Warrant  :  Bee  Taxation,  34. 

Supplemental  Complaint  :*i8is«  Pleading,  169. 

SUFPLEMENT4RY  proceedings — debtor  of  judgment  debtor — Contempt  —  - 
f>alidity  of  ctedgnment  cannot  be  trim  m  proceeding  for.]  Upon  the 
examination  of  B.,  a  debtor  of  a  judgment  debtor,  under  Code,  §  294, 
B.  admitted  that  he  was  indebted  to  the  judgment  debtor,  but  it  after- 
ward appeared  that  before  the  proceedings  were  instituted  the  ju^- 
ment  debtor  had  assigned  to  another  person  his  claim  against  S. 
Held,  (1)  that  B.  was  not  in  contempt  for  refusing  to  pay  to  the  judg- 
ment creditor  the  amount  of  his  indebtedness,  and  (2)  that  the 
validity  of  the  assignment  could  not  be  tried  in  the  proceeding 
mentioned. 

Beebb  v.  Eenyon 371 

2.  ,  Judgment  in  personam.]    Supplementary  proceedings  (Code, 

§  292)  are  not  authorized  in  a  judgment  not  in  personam. 

Bartlett  V.  McNeil 675 

Suretyship  :  See  Mortgage,  825 ;  Pleading,  701 ;  Promissory  Note,  54. 

Surface  Water:  See  Adjoining  Lands,  163;  Water,  661;  WateHt 

COX7R8B,  163. 

Surplus  Moneys  :  See  Attorney,  239 ;  Mortgage,  325 ;  Reference,  246. 

Surrogate  —power  of  as  to  claims  of  creditors  and  executors.]  The  surro- 
gate has  no  power  to  determine  claims  against  an  estate  disputed  by 
the  executor,  but  has  power  to  hear  and  determine  claims  by  the 
executor  himself  against  the  estate. 

Kyle  t).  Kyle 648 

See  Evidence,  402. 
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Sxtrbogatb'b  CJoubt — practice  in  —  Executor  $  —  Couneel  fee — Compro- 
tnise.l  The  widow  of  testator,  who  resided  in  Maine,  and  had  obtained 
a  decree  in  the  courts  of  that  State,  that  $85,000  should  be  paid  to 
her  in  lien  of  the  provisions  of  the  will  in  her  favor,  was  paid  in  part 
out  of  the  assets  of  the  estate.  Among  those  assets  was  a  note  given 
the  deceased  by  G.,  who  was  one  of  the  executors.  Upon  this  note 
a  judgment  was  obtained  bj  the  widow  against  G.,  in  the  courts  of 
Maine.  A  suit  was  commenced  against  the  executors  bj  the  widow 
in  this  State,  to  enforce  the  collection  of  the  amount  due  under  the 
Maine  decree,  and  an  action  bj  the  heirs  and  legatees  of  deceased  to 
restrain  the  prosecution  of  the  former  suit.  A  settlement  was  negoti- 
ated by  the  executors  without  the  knowledge  or  consent  of  the  execu- 
trix, by  which  the  widow  was  to  receive,  in  addition  to  $20,000  already 
paid  her,  $40,000,  and  her  costs  and  counsel  fees.  The  amount  of 
oounsel  fees  was  not  specified.  The  widow  assigned  to  the  executors 
the  Judgment  against  G.  Upon  the  petition  of  the  executors  the  sum 
of  $50,000  to  be  paid  to  the  widow,  and  as  counsel  fee  to  the  counsel 
for  the  several  parties  was  ordered  by  the  surrogate  to  be  paid  out  of 
funds  on  deposit  belonging  to  the  estate.  Upon  an  appeal  by  the 
executrix  from  the  order,  held,  that  the  order  of  the  surrogate  waa 
erroneous,  as  the  settlement  did  not  provide  for  a  specific  sum  for 
counsel  fees,  and  the  widow  was  not  entitled  to  receive  the  sum  agreed 
to  be  paid  in  cash,  but  should  have  allowed  the  amount  of  the  note  of 
G.,  as  part  payment,  and  so  much  cash  to  be  taken  by  her  upon  the 
compromise. 

GlUCAN  «.  GiLMAN 675 

2.  ,  Appeal  —  when  facts  reviewed.']    In  cases  of  this  character,  the 

whole  case  is  to  be  examined  by  the  appellate  court,  as  well  upon  the 
facts  as  upon  the  law,  so  fkr  as  those  questions  are  presented  by  the 
appeal.  So  far  as  the  counsel  fees  of  the  executors  were  concerned, 
there  was  no  authority  for  allowing  them.  lb. 

3.  ,  Pariiee  to  appeal.]    The  counsel  who,  under  the  order  of  the 

surrogate,  was  aumorixed  to  receive  the  money  directed  to  be  paid, 
hdd,  to  be  a  proper  party  to  the  appeal.  lb. 

8ee  Adminiotbatob,  10 ;  Exsohtor,  654. 

SuBYiYORSHiP:  See  Titlb,  568. 

Stracusb.  City  of  :  See  Statutobt  Construction,  61. 

Talbsmbn:  i6!M  Jitrt,  585. 

Taxation —  sale  of  land  for  unpaid  taxes — comptroller's  deed  — non-resident 
owner —  highway  tax  —  supervisors^  warrant.]  In  an  action  to  declare 
void  a  sale  of  lands  of  a  non-resident  owner,  for  the  non-payment  of 
taxes,  it  was  objected  that  a  highway  tax  was  placed  on  the  assess- 
ment roll,  bctck  of  the  supervisors'  warrant,  and  was  not  covered  by 
such  warrant.  Heldy  that  the  objection  was  not  tenable.  The  super- 
visors' warrant  cannot,  in  any  case,  refer  to  or  command  the  collection 
of  any  tax  levied  on  the  land  of  a  non-resident,  and  the  statute  re- 
quires only  that  it  shall  be  annexed  to  the  assessment  roll. 

Colhan  v.  Shattuck 84 

2. .]  It  was  also  objected  that  the  tax  was  back  of  the  assessors'  afiS- 

davit,  and  not  verified  by  such  affidavit.  Ueldfthai  as  the  commis- 
sioners of  highways  made  the  assessment,  which  was  placed  on  the 
loU  after  it  had  left  the  assessors,  the  assessors  could  not  and  were  not 
required  to  verify  it.  lb. 

3. ,  What  sufficient  description  of  lands.]    The  lands  assessed  were 

designated  as  "  Lot  54,  town  1,  range  8, 150  acres,"  on  the  assessment 
roll  of  the  town  of   Portville.     The    lands  were  part  of  what  are 
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known  as  the  Holland  Land  Company's  lands,  and  the  townahipe  and 
ranges,  which  are  accurately  sabdiyided  into  lots,  are  recognised  bj 
the  statutes  of  the  State.  MM,  that  the  tract  was  sufficiently  indi- 
cated, and  all  necessary  particulars  required  by  law  giyen.  lb. 

-,  Aueument  roU — assessortf  affidavit  of  verification.]    It  was 


5. 


6. 


7. 


8. 


9. 


10. 


objected  to  the  assessment  on  the  roll  of  the  State  and  county  tax  that 
the  assessment  of  the  lot  was  back  of  the  assessors'  affidavit  of  veri- 
fication, and  Aot  covered  by  it  Meld,  that  the  affidavit  verified  the 
whole  roll,  wherever  written,  and  was  only  required  to  be  on  the  rolL 
Laws  1851,  chap.  176,  g  8.  lb. 

-,  Aueuor  not  aeting — ceriifieate  m  to,}    The  affidavit  was  made 


by  only  two  assessors.  BM,  sufficient,  and  it  was  not  necessary  for 
the  assessors  to  make  the  certificate  (required  by  1  R.  S.  894,  §  90)  to 
the  supervisors  of  the  name  of  the  non-acting  assessor  with  the 
cause  of  his  omission  to  act,  upon  the  roll  or  attMh  such  a  certificate 
to  it.  The  statute  is  satisfied  if  such  certificate  is  sent  contempo- 
raneously with  the  roll.  lb. 

-,  Premmption  of  performance  of  duty,]    On  the  roll  produced 


two  entire.leaves  preceding  the  last  one  had  been  torn  out.  Held,  that 
if  it  were  'necessary  that  tne  certificate  should  be  on  the  roll,  to  sup- 
port the  comptroller's  deed,  it  would  be  presumed  to  be  on  the  leaves 
torn  out.  lb. 

-,  Exceesioe  tax — eUght  error  does  not  inwUidaie  aseeeemeni.]    Two 


of  the  returns  of  assessments,  under  which,  the  lands  were  sola,  were 
erroneous,  one  beinff  three  and  the  other  five  cents  too  much.  Held, 
insufficient  to  invalidate  the  title  acquired  under  the  comptroller's 
deed.  lb. 


Chureh  property 


iabfe 


Church  property  benefited  by  a  local 
improvement  field  liaLfe  to  assessment  in  the  sameproportion  aa 
other  pronerty  benefited.  Matter  of  Mayor  of  New  York,  11  Johns. 
77,  overruled. 

PsoPLB  «B  rel.  HowLBTT  0.  Matob  of  Stbacusb 

,  Aseeeement — of  hank  etock — wdue  of  slock,  haw  determined,} 

Bank  stock  should  be  assessed  at  its  full  and  true  value,  and,  there- 
fore, where  assessors  assessed  stock  atits  par  value,  when  its  actual  or 
market  value  was  in  excess  of  the  par  value,  held,  error. 

People  ex  rel.  Williams  v.  Assessors  of  Albany 

,  Bemedyfor  erroneous  assesMnent.]    The  relators  were  owners 

of  stock  in  the  N.  bank,  which  was  assessed  at  par,  but  which  was 
worth  more  than  par  in  the  market.    The  shares  of  the  M.  bank, 

located  in  the  same  city,  were  also  assessed  at  par,  although  they 
were  worth  more  than  the  shares  in  the  N.  bank.  The  relators  de- 
manded a  reduction  of  the  assessment  on  their  stock,  either  by  a 
direct  order  of  the  court  or  by  re-assessment,  on  the  ground  that  their 
stock,  being  less  valuable  than  that  of  the  M.  bcmk,  was  erroneously 
taxed  at  the  same  rate.  Held^  (1)  that  the  assessment  was  erroneous; 
(2)  that  although  the  assessment  on  the  shares  of  the  relators  would 

be  increased  on  a  re-assessment  of  their  property  pursuant  to  the  stat- 
ute, yet  as  their  shares  were  worth  less  than  those  of  the  M.  bank,  the 
failure  to  tax  the  latter  at  their  full  value  increased  the  ratio  of  taxation 
upon  the  shares  of  the  relators,  and  thereby  injured  them ;  (8)  that 
as  the  return  to  the  certiorari  did  not  set  forth  the  value  of  aU  the 
bank  stock  worth  more  than  par  in  the  city  or  ward,  the  court  had 
not  the  facts  from  which  to  determine  the  real  extent  of  the  injury, 
and  could  not,  therefore,  direct  a  reduction  of  the  assessment;  and 
(4)  that  the  court  could  not,  under  the  circumstances,  direct  a  re- 
assessment, lb. 
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Taxation  —  Continued.  'aoe. 

1 1.  ,  Taxes  iUegaUy  ccUecied — county  liable  for  Stette  taa — eouTkiy  of 

Neva  York  not  liable  for  cUy  tax —  board  of  supervieors  of  county  not 
agent  of  State  in  coUeetion  of  tax  —  Statutory  construction — Laws  1863. 
chap.  108.]  In  1863  there  was  levied  and  collected  from  the  Merchants' 
Bank  in  the  dty  of  New  York  certain  illegal  taxes,  part  for  the  pur- 
poses of  the  citj,  part  for  those  of  the  conntj  and  part  to  paj  the  State 
tax.  By  the  provisions  of  the  statute,  the  assessment  rolls  of  the  vari- 
ous taxes  imposed  in  Now  York  county  and  dty  are  sent  by  the  board  of 
supervisors,  with  warrants  attached,  to  enforce  their  payment,  to  the 
receiver  of  taxes,  and  the  moneys  collected  by  him  are  paid  to  the  dty 
chamberlain,  who  is  also  the  county  treasurer.  By  Laws  1868,  chap. 
108,  authority  was  nven  to  raise  in  the  New  York  county  tax  levy  such 
amounts  as  might  be  necessary  to  supply  any  defidency  in  the  product 
of  the  taxes  of  1863,  resultingfrom  an  assessment  of  illegal  taxes  for 
dty  and  county  purposes.  Meld,  in  an  action  against  the  board  of 
supervisors  of  sidd  countv  to  recover  the  amount  paid  by  plaintiff 
for  such  taxes,  that  the  defendant  was  liable  for  the  amount  of  the 
tax  imposed  and  collected  for  State  and  county  purposes,  but  was 
not  liable  for  the  amount  of  the  tax  received  by  the  dtv,  and  that 
the  act  of  186&  mentioned  did  not  render  defendant  so  liable. 

Mebchantb'  Nat.  Bk.  of  N.  Y.  «..Sufebyi80R8  of  N.  Y 898 

13. ,  State  tax  a  dd>t  of  county.  ]   The  State  tax  is  a  contribution  made 

by  the  county  toward  the  expenses  of  the  State  ffovemment ;  a  debt 
.  due  fh>m  the  county  to  the  State,  and  the  board  of  supervisors  are 
not,  in  reference  to  its  imposition  and  collection,  the  agents  of  the 
State  government  in  any  respect.  lb. 

See  Amubsmbnts,  810 ;  Municipal  Ck)BFOBATiON,  188 ;  New  Tbzal, 

148 ;  Statutobt  Cokstbuction,  61. 

Tax  Salb:  See  Taxation,  84. 

Tbaohbb:  See  Nbw  Yobk  Cmr,  834. 

Tbnanct  bt  Entibbtt  :  See  Titlb,  668. 

Tbnant  :  See  Eyidbncb,  677 ;  Landlobd  and  Tbnant,  636, 660. 

Tbndbb  :  See  Salb,  188. 

Tbstambntabt  Cafaoitt  :  See  Undub  Inflxtbnob,  79 ;  Will,  403. 

Thbateb  :  See  Amubbmbnts,  810. 

Tickbt:  /S^  Ck)MMON  Cabbibb,  666. 

Title — what  sufficient  to  stistain  action  for  loss  of  personal  property.}  A 
horse  had  been  given  to  plaintiff  when  he  was  under  age  by  his 
mother,  had  been  used  on  nia  mother's-  fkrm,  and  afterward  plain- 
tiff had  agreed  to  work  on  the  farm  a  year  after  he  became  of  a^e 
for  the  horse,  which  he  did.  Held,  that  plaintiff  had  a  title  in  the 
horse  sufficient  to  maintain  an  action  for  its  loss. 

Frasbrv.  Ejmlbb 16 

3. ,  Lands  conveyed  to  husband  and  w\fe  —  Tenancy  by  the  entirety — 

interest  of  husband  and  ofmfe —  husbaiws  interest  may  be  sold  on  exe- 
cution,] Where  lands  are  conveyed  to  husband  and  wife  jointly  (1) 
they  take  as  tenants  by  the  entirety ;  (3)  the  husband  has  the  right  of 
possession  during  their  joint  lives,  and  (8)  the  entire  estate  vests  in 
the  survivor,  {i)  The  husband's  interest  may  be  sold  on  execution 
against  Mm,  and  the  purchaser  acquires  an  estate  for  the  life  of  the 
husbuid,  and  in  case  ne  survives  his  wife,  the  entire  estate.  (S)  This 
estate  is  not  defeated  by  a  subsequent  divorce  for  adultenr  of  tne  hus- 
band, (6)  but  in  case  the  wife  survives  she  takes  the  lands  discharged 
of  his  debts. 

Bbach  v.  Hollistbb 668 
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8. ,  Statutory  e^nHruetian.]    The  statatee  relating  to  the  separate 

estate  of  married  women  have  not  changed  the  nature  of  the  estate 
created  by  a  conveyance  of  lands  to  a  husband  and  wife  jointly.  lb. 

See  Action,  176,179;  Bottndabt,  628, 681 ;  Constitutional  Law,  89; 
Contract.  677 ;  County,  708 ;  Estoppel,  109, 628 ;  Fraudulent 
CoNYETANCB,  196;  GiFT,  528;  Insurance,  46,  120;  Justice's 
Court,  95 ;  Landlord  and  Tenant,  526,  550 ;  Mortgage,  27 ; 
Parties,  59 ;  Prokissort  Note,  616 ;  Pultenet  EerrATE,  89 : 
Taxation,  84 ;  Trespass,  583 ;  Trust,  65,  596, 605 ;  Warranty, 
68,708. 

Tort  :  See  Pleading,  76;  Practice,  696;  Trespass,  588. 

Towns:  iSto  Highways,  594. 

Transfer  of  Title:  See  Evidence,  81 ;  Insurance,  46, 120. 

Trespass — poueeeian  eeeenHal  to  sustain  action  for.]  In  an  action  for  tres- 
pass in^  tearing  down  a  wall,  held,  that  it  was  essential  that  plaintiff 
should,  at  the  time  of  the  trespass,  show  that  he  was  in  possession  of 
the  locite  in  quo,  and  that  proof  of  a  mere  tortious  odcnpancj  would 
not  suffice. 

TOWNSENDV.  BiSSBLL 588 

2. ,  Jtutici^s  court — guesticyn  of  poesesnon  of  realty  not  one  of  tUie,'] 

In  such  a  case  the  question  of  actual  possession  of  laiids  is  not  one  oi 
title,  which  ousts  the  justice's  court  of  jurisdiction.  lb. 

8u  Damages,  709 ;  Parties,  59. 

Trial — direction  to  disregard  incompetent  eoidence,]  The  error  of  admit- 
ting incompetent  evidence  is  not  cured  by  a  direction  to  the  jury  to 
disregard  it. 

Newman  «.  Goddard 299 

2. ,  OMections — wTiat  sufficient  at  a  criminal  trial.]    The  defendant 

objected,  etc.,  to  certain  questions  to  which  the  answers  were  respon- 
sive. Held  sufficient  to  entitle  defendant  to  raise  the  points  involv^  in 
the  admission  of  the  answers  and  have  the  erroneous  rulings  reviewed. 

Shaw  t>.  People 489 

8.  ,  Practice  on,]  When  defendant,  at  the  close  of  the  whole  evi- 
dence, makes  an  unavailing  motion  for  a  nonsuit,  which  is  followed  by 
a  direction  from  the  court  to  find  a  verdict  for  the  plaintiff,  and  no 
request  is  made  by  the  defendant  to  submit  any  question  of  fact  to  the 
juiy,  the  defendant  shall  be  held  to  have  admitted  that  questions  of 
law  only  were  involved.  If  the  defendant  does  not  move  for  a  non- 
suit or  verdict,  and  judgment  is  directed  for  the  plaintiff,  the  rule  is 
otherwise. 

Todd«.  Todd 531 

4. ,  Practice  at — submission  to  jurv  —  Exception  —  what  sufficient.] 

In  an  action  upon  a  promissory  note,  the  defense  was  that  it  was  made 
for  the  accommodation  of  the  payee  upon  a  certain  agreement,  and 
was  contrary  to  that  agreement  sold  to  plaintiff  at  a  usurious  rate. 
At  the  trial  a  witness  testified  that  he  thought  the  rate  was  24  per 
cent  per  annum,  and  that  when  plaintiff  was  present  he  was  told  the 
rate,  and  that  he  thought  it  was  24  per  cent.  The  plaintiff  asked  the 
court  to  direct  a  verdict  for  plaintiff,  which  was  done,  and  defendant 
excepted.  Held,  that  the  direction  was  error,  and  defendant's  excep- 
tion was  sufficient  to  raise  the  question  and  preserve  defendant's 
rights. 

Hallgarten  e.  Ecebrt 681 
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Tbial — OorUinued.  »^«» 

5.  ,  Charge   to  jury  —  stibmissian  u^  no  conflict  of  evidence,] 

Where  there  was  no  eyidenoe  that  there  was  any  person  other  than 
plaintiff  entitled  to  brinff  action  upon  a  contract,  and  at  the  trial  the 
court  sabmitted  to  the  jnry  the  question  whether,  upon  the  evidence, 

£lainti£f  was  entitled  to  brinff  tbe  action,  hetd^  error ;  as  it  was  an 
istruction  to  the  jury  that  there  was  evidence  that  would  authorize 
them  to  find  against  the  plaintiff  on  that  ground. 

Lakby  V,  LoOMis 716 

8ee  Ajcsndment,  80 ;  Gonstitutionax  Law,  617 ;  Costs,  52 ;  Ck>nRT, 
439 ;  Criminal  Law,  802 ;  Eyidbncb.  402,  682,  684  692,  702 ; 
Jury,  585 ;  New  Trial,  148 ;  Beferencb,  680,  683, 710 ;  Vbr- 
Dicr,  718. 

Trial  Feb  :  See  Costs,  52. 

Tboyse:  See  AcnoN,  80;  Amendment,  80;  Conversion,  699;  Costs, 

273 ;  Sale,  27. 

Trust — Adverse  poneuion — sale  of  lands  held  adnersely — Equity  of 
redemption  — purchase  of  property  of  cestui  que  trust  by  trustee!] 
C.  became  surety  for  S.  and  received  to  indemnify  him  a  mortgage 
upon  a  hotel  upon  whidi  C.  already  held  mortgages,  also  an  assign- 
ment of  the  rents  (with  power  to  dispossess  tenant  and  to  lease)  to  pay 
the  interest  upon  the  mortgages,  the  balance  to  meet  any  liability  incur- 
red as  surety,  and  C,  under  me  assignment,  collected  the  rents.  After- 
ward on  a  sale  under  a  judgment  against  S.  obtained  by  a  bank  prior 
to  the  indemnity  mortgage,  C.  purchased  the  hotel ;  thereafter  P.,  who 
owned  a  judgment  against  S.,  obtained  intermediate  the  bank  judg- 
ment and  the  giving  the  indemnity  mortgage,  redeemed  and  took  a 
dieriff's  deed.  C.  was  compelled  to  pay  the  amount  of  the  surety 
bond  subsequent  to  which  he  purchased  the  hotel  from  P.  S. ,  after 
he  had  fiven  the  indemnity  mortgage  and  assignment  of  rents  to  C, 
sold  with  warranty  his  interest  in  the  hotel  to  L.,  whose  executrix, 
after  the  purchase  by  C.  from  P.,  assigned  the  interest  of  L.  to  plain- 
tiff. L.  or  his  executrix  never  had  possession,  but  C.  had.  Plaintiff 
brought  action  to  redeem,  and  for  an  accounting,  claiming  that  C. 
was  trustee  for  S.,  and  the  purchase  by  him  was  for  the  benefit  of  S. 
Hdd,  (1 )  that  C.  holding  adversely,  the  conveyance  from  the  execu- 
tors of  L.  was  inoperative ;  (2)  that  even  if  C.  was  a  trustee  as  to 
S.,  the  purchase  could  be  avoided  only  by  S.,  and  not  by  L.  or  his 
^^ntee,  and  this  would  not  be  affected  by  the  covenant  6f  warranty 
m  the  conveyance  to  L. 

Ten  Eyck  «.  Craio 65 

2. ,  Mortaagee  in  possession — who  is — nature  of  trust.]  Held,  also, 

that  the  authority  to  collect  the  rents,  etc,  contained  in  the  assignment 
thereof,  did  not  constitute  C.  such  an  agent  of  S.  as  to  prevent  him 
from  purchasing  the  hotel  at  the  execution  sale ;  that  this  was  not 
affected  by  the  fact  that  C.  was  mortgagee ;  and  that  C.  was  not  by  the 
assignment  rendered  a  mortgagee  in  possession.  lb. 

8.  ,  May  purchase  mortgaged  property  under  execution  against  mort* 

gagor.]  Held,  further,  that  the  rule  incapacitating  trustees  and  per- 
sons holding  confidential  or  fiduciary  relations,  from  purchasing  the 
subject  of  the  trust,  has  no  application  to  mortgagees,  either  out  of  or 
in  possession.  lb. 

4.  — I — ,  What  does  not  constitute,]  F.  by  deed  conveyed  to  plaintiff  all 
his  real  and  personal  propertv,  for  these  purposes :  to  sell  the  lands 
at  the  best  prices ;  until  the  lands  were  sold  to  rent  them ;  to  collect 
debts  due  F.,  and  from  the  avails  received,  after  (1)  defraying  expenses 
and  paying  commissions,  (2)  during  the  life  of  F.,  to  pay  to  him  or  his 
use,  the  moneys  received,  and  (3)  after  the  death  of  F.  to  distribute,  after 

Vol.  V,  N.  Y.  Rep.  —  99 
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Tbubtb — Continued.  '▲«■. 

paying  the  expeoflee  and  the^bte  of  F.,  aa  miglit  be  directed  in  a  sup- 
plementarj  WTiting,  or  if  no  such  writing  shoold  be  made,  aooording 
to  law.  A  Bubeequent  deed  directed  the  ^^ntee  to  paj  the  debts  of  F. 
after  his  deceaae,  and  afterward  to  distnbnte  the  property  oonvejed 
among  pergona  named.  J7eU,  (1)  that  it  was  not  the  object  of  the 
grantee  to  create  a  distinct  tmst  to  receive  the  rents  and  apply  them, 
and  the  authority  for  that  purpose  was  at  most  a  mere  power ;  (2)  that 
the  deeds  did  not  create  a  valid  trust  to  sell  lands  under  1  R.  S.  728, 
§  55,  and  (8)  that  the  trust  attempted  to  be  created  for  the  purpose 
of  seUing  tiie  lands  was  void,  and  no  estate  passed  to  plaintii£ 

hIebmans  v.  Robebtson 596 


,  To  reeeive  rents  and  profits  —  to  sell  and  convey  reed  estate.] 

Where  a  trust  is  to  receive  the  rents  and  profits  during  the  life  of  a 

Serson,  the  doctrine  is  that  the  trust  property  must  not  be  alienated 
urin^;  the  life  of  the  beneficiary,  and  a  provision  authorizing  a  sale  of 
the  whole  estate,  without  any  provision  for  the  preservation  of  the  pro- 
ceeds or  their  re-investment,  is  in  conflict  with  the  statute,  and  repug- 
nant to  all  idea  of  a  trust  to  receive  the  rents  and  profits,  etc.    1  B.  8. 
728.  g  55.  lb. 

-,  Statutes  relating  to  trusts  a/gply  only  to  real  estate.]    The  pro- 


visions of  the  Revised  Statutes  relating  to  trusts  and  powers  (1  R.  S. 
727-788,  §p  45-185)  relate  only  to  real  estate,  and  the  provision  that 
every  such  trust  is  irrevocable  unless  an  authority  to  revoke  it  is 
granted  or  reserved  in  the  instrument  creating  the  power ;  held,  not 
to  apply  to  a  power  to  collect  debts  contained  in  a  trust  deed,  and  the 
power  to  recover  the  avails  of  personal  property,  and  distribute  them 
in  a  manner  to  be  directed  by  the  one  executing  the  deed. 

Hbbbmanb  0.  Ellswobth. 605 

See  KviDaNOB,  665 ;  Guabdianship,  4 ;  Mabbibd  Woman,  687 ; 

Will.  248. 

Tbubtbb  :  See  Ck>BPOBATiON.  197. 

TBU8TBB8  OF  SoHOOLB :  See  New  Yobk  Crrr,  219f  824. 

Ultba  Vibbs  :  See  New  Yobk  City,  219. 

nin>EBTAKiKG — on  appeal — validity  of — construction  of .]  In  an  action 
by  C.  against  S.  to  enforce  payment  upon  a  contract  for  the  sale  of 
real  estate  by  C,  a  judgment  was  rendered  directing  the  sale  of  the 
real  estate  and'  the  payment  of  the  amount  found  to  be  due  0.  from 
the  proceeds,  but  no  personal  judgment  was  rendered  against  S.  8. 
appealed  and  gave  an  undertaking  executed  by  defendants  to  stav  pro- 
ceedings under  Code,  §  885,  instead  of  under  section  888.  as  it  should 
have  been.  The  undertaking,  after  stating  that  a  judgment  for  the 
amount  adjudged  to  be  due  had  been  rendered  against  8.,  and  under- 
taking that  the  costs  should  be  paid,  provided  that  if  the  judgment 
appealed  from  should  be  affirmed,  8.  would  pay  the  amount  directed  to 
be  paid  by  the  judgment  and  all  damages  awarded  against  him  in 
the  appeal.  In  an  action  upon  the  undertaking  for  a  deficiency  result- 
ing from  a  sale  of  the  land  after  the  decision  of  the  appeal.  Held,  (1) 
that  though  not  in  the  form  adapted  to  the  appeal,  it  was  a  valid  obli- 
gation against  defendants  so  far  as  by  its  terms  it  imposed  any  obliga- 
tion fortne  satisfaction  of  the  judgment ;  (2)  that  the  obligation  was 
limited  to  the  amount  directed  by  the  judgment  and  did  not  extend 
to  that  of  the  amount  found  due  C.  on  the  contract,  and  (3)  if  any  loss 
resulted  to  C.  by  the  delay  in  the  sale  of  the  lands  by  reason  of  the 
time  consumed  in  the  appeal,  in  the  absence  of  evidence  of  what  the 
amount  of  that  loss  was,  the  plaintiff  would  be  entitled  to  recover 
only  nominal  damages  therefor  on  the  undertaking. 

Chambbblain  v.  Afpleoate 717 

See  Pleading,  701. 


INDEX.  787 


Undue  Influence — w?uU  eoMtUtUes.]  Where  there  was  reason  to  bos- 
pect  that  the  father  of  the  principal  heneficiarj  exerted  some  influence 
over  the  mind  of  the  testatrix  in  making  the  will,  but  it  did  not  appear 
that  it  was  such  as  to  deprive  the  testatrix  of  the  free  exercise  of  her 
will  at  the  time,  held,  not  such  undue  influence  as  would  invalidate 
the  will. 

Hazabd  V,  Hazabd ^ 79 

2. ,  WiU — what  iriU  inwUidate,]    The  right  of  a  testatrix  to  dispose 

of  her  property  is  absolute,  and  cannbt  be  controlled  by  anj  evidence 
which  falls  short  of  establishing  a  defect  of  testamentary  capacity 
or  actual  fraud  or  coercion.  lb. 

See  Will,  403. 

UsuBT — penaityfor  under  National  Bank  act  not  recoverable  in  thie  State.] 
An  action  by  an  individual  against  a  national  bank  located  in  this 
State  to  recover  the  forfeiture  of  twice  the  amount  of  interest  paid 
upon  a  usurious  loan  under  the  provision  of  section  dO  of  the  National 
Banking  act,  hM  (following  First  National  Bank  of  Whitehall  v.  Lamb, 
50  K.  X.  95),  not  maintainable.  Held,  also,  that  the  act  of  1870  (chap. 
163)  did  not  give  the  right  to  maintain  such  action. 

HiNTERMISTEB  V.  FlRST  NaT.  Bk.  OF  CHmSNANOO 484 

Variance  :  See  Plbadino,  76,  838. 

Vendob  and  PuBUBABER :  See  Fobmeb  Adjub^ation,  180. 

Vebdiot — on  eonflieting  emdenee.]  The  verdict  of  a  Jury  on  conflicting 
evidence  will  not  be  reviewed. 

Hates  v.  Thompson 718 

See  Appeal,  839 ;  Masteb  and  Sebvant,  476. 

Ve88B<8  :  See  Ships  and  Vessels,  617. 

Vested  Right:  iS^  Excise,  518. 

Vebtino  of  Estate  :  See  Will,  105. 

Vesting  of  Intbbbst  :  See  Will,  563. 

Village:  See  Highway,  631. 

"  Violation  of  Law  : "  See  Insubance,  573. 

Vote  :  See  Elections,  636. 

Waiyeb:   See  Agenct,  585,  589;   Common  Cabbieb,  33;  Costs,  858; 
Coubt,  489 ;  Criminal  Law,  808;  Exbcutob,  98;  Pbactice,  696. 

Wabd  :  See  Guabdianship,  387. 

Wabbant  :  See  False  Imprisonment,  19 ;  Taxation,  84. 

Warranty  —  of  title  —  Notice  —  Assignment  of  promissory  note!\  Defend- 
ant, who  had  in  his  possession  a  promissorv  note  belonging  to  J.,  and 
payable  to  J.'s  order,  but  not  indorsed  bv  J.,  assigned  the  same  to  W. 
without  other  consideration  than  that  if  W.  collected  the  note  he  should 
pay  defendai^t  the  face  amount.  Held,  (1)  that  the  want  of  the  indorse- 
ment was  a  notice  of  the  defect  in  title ;  (3)  that  the  doctrine  of  implied 
warranty  of  title  in  the  sale  of  chattels  did  not  apply ;  and  (8)  that 
defendant  was  not  liable  to  W.  or  his  assignee  for  the  defect  of  title. 

Mills  «.  Porter 68 

Of  title  to  personal  property — when  warrantor  liable,']    Defend- 


ant represented  to  plaintifi  tnat  certain  maple  and  hemlock  logs  not 
on  defendant's  premises,  were  covered  by  an  overdue  chattel  mortgage 
from  the  owner  to  himself,  and  plaintiff,  relying  on  the  representa- 
tions, bought  of  defendant  the  logs.    One  L.  claimed  said  logs  by  virtue 
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of  a  sale  from  the  owner.  Defendant  then  executed  to  pl^ntiflf  a  writ- 
ing in  which  he  claimed  that  they  were  covered  bj  the  mortgage  and 
agreed  to  make  good  the  title  of  the  logs  to  him,  and  he  directed  plain- 
tiff to  take  poesesaion  of  the  aame,  which  he  did.  The  hemlock  logs 
were  not  covered  by  the  mortgage.  L.  brought  action  in  replevin 
againat  plaintiff,  of  which  defendant  had  notice,  and  recovered  a 
judgment,  from  which  defendant  caused  an  appeal  to  be  taken,  after 
which  the  defense  was  abandoned.  Held,  that  defendant  waa  liable  to 
plaintiff  for  the  amount  paid  bj  him  upon  the  judgment,  and  for  the 
coats  of  the  appeal  paid  by  him. 

Grbbv.  Lboo 706 

8es  Agbnct,  51 ;  Ikbxtrancb,  208 ;  Promissory  Note,  57 ;  Sals,  215 ; 

Trusts,  65. 

Water  —  Surface  water  —  ob^ruction  of  no  cause  of  action.}  No  action 
will  lie  against  a  party  for  so  ueing  or  changing  the  surface  of  his  own 
land  as  to  dam  up  and  obstruct  tne  flow  of  surface  water,  or  water 
collected  by  thaws  and  freshets,  and  which  had  formerly  been  accus- 
tomed to  flow  over  the  land  upon  which  the  structure  has  been  erected. 
It  is  only  for  interfering  with  and  obstructing  a  defined  water-course, 
whereby  injury  is  occasioned  to  another,  that  the  defendant  can  be 
held  liable. 

CoNHOCTON  St.  R.  Co.  v.  Buff.,  N.  T.  and  Erie  R.  R.  Go 651 

3.  — ,  RaUioay  enibankm^.^      Accordingly,  where  a  railway  bridge 

embankment  was  so  built  that  it  did  not  interfere  with  the  stream, 
held,  that  the  railwav  company  would  not  be  liable  for  damage  to 
adjoining  land,  occasioned  by  overflow  from  above,  nor  would  it  be 
liable  if  the  bridge  over  the  stream  was  built  in  a  careful  and  skillful 
manner  with  all  necessary  openings  to  discharge  all  the  water  flowing 
down  the  stream  in  any  freshet  which  might  be  reasonably  expected. 
BeUinger  v.  if.  Y.  C.  B.  B.  Co.,  23  N.  T.  42.  followed.  lb. 

Water-coxtrse  —  wfuUie.]  To  maintain  the  right  to  a  water-course  it 
must  be  made  to  appear  that  the  water  usually  flows  in  a  certain 
direction  and  by  a  regular  channel,  with  banks  or  sides.  It  need  not 
flow  continually,  and  may  at  times  be  dry,  but  it  must  have  a  well 
defined  and  substantial  existence. 

Wagner  v.  Long  Island  R.  R.  Co 163 

2, ,  Flow  of  surface  water  is  not — obstructing  flow  of  surface  water.] 

A  complaint  set  forth  that  during  the  winter  season  large  quantities 
of  water  flowed  from  some  distance  above  plaintiff's  premises  along 
side  and  parallel  to  a  highway,  and  passed  plaintiff's  premises  without 
collecting  there ;  that  a  railroad  company,  whose  lands  adjoined  plain- 
tiff's, so  constructed  an  embankment  as  to  cause  such  water  to  collect 
on  plaintiff's  lands.  Jffeld,  (1)  not  a  water-course,  and  (2)  that  an  action 
was  not  maintainable  for  the  obstruction.  lb. 

8.  ,  Dwersion  of  water  from  artifleial.]    Where  the  owner  of  lands 

constructed  a  ditch  through  which  he  caused  to  run  the  waters  of  a 
creek,  and  subsequently  subdivided  the  lands  and  conveyed  the  par- 
cels to  different  grantees,  Tield,  that  the  grantees  acquired  the  right 
to  have  the  ditch  kept  open  and  the  waters  of  the  creek  to  continue  to 
flow  therein  ;  but  where,  from  obstructions  in  the  ditch,  resulting  from 
the  neglect  of  those  interested  to  do  so  to  keep  it  open,  the  waters  of 
the  creek  had  ceased  to  flow  therein,  and  had  been  caused  to  overflow 
the  land  of  one  of  the  grantees,  the  construction  of  a  ditch  to  take 
such  overflowing  waters  away,  so  that  they  did  not  run  through  the 
original  ditch,  was  not  a  diversion  which  would  render  such  grantee 
liable  to  an  action  therefor. 

Curtiss  d.  Ayrault 611 
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4.  .  EigTUs  of  riparian  owner — Btatutory  c%n9trucUon  —  Laws  of 

[^  1872,  chapter  278.]    The  only  rights  yested  in  the  owner  of  landfl 

"^  through  which  a  stream  flows,  are  those  of  a  riparian  owner,  and  a 

*  statute  which  declared  a  stream  a  public  highway,  and  provided  for 

f^'  the  compensation  of  riparian  owners  (Laws  of  1872,  chap.  273),  held, 

^)  to  embrace  the  owners  of  the  stream  by  a  grant  thereof  from  the 

^  former  riparian  owners. 

f-  Paetridgb  «  Eatoh 625 

^  i6SM  BviDBNCB,  611 ;  Watsb,  651. 

Widow  :  jS!80  DowsB,  648. 

^  Wife  :  See  Gift,  528 ;  Husband  Ain)  Wife,  518 ;  Mabribd  Woman,  699 ; 

TiTLB,  568. 

''  Will — conetruetion  of —  Betate  —  K/5j  eetaie — when  remainder  fleets,]    A 

testator  gave  his  estate  to  his  wife  *'  for  and  during  her  natural  life,  to 
have,  use,  hold  and  enjoy  the  same,"  with  power  to  sell  and  convey  the 
real  estate,  '*  and  to  have,  use,  and  enjoy  the  same  and  aJl  proceeds 
thereof  during  her  natural  life,  and  at  and  after  her  decease  it  is  my 
will  that  all  my  estate  be  divided  between  my  two  children,  and  to 
the  survivor,  share  and  share  alike."  HeUd,  (1)  that  the  wife  took 
only  a  life-estate,  and  (2)  that  the  remainder  vested  in  the  children 
upon  the  death  of  testator.  The  words  "  at  and  after  her  decease." 
.  hiid,  to  relate  to  the  period  of  the  enjoyment  of  the  estate,  and  not  the 
time  of  its  vesting  in  interest. 

Wbbd  v.  Aldbich 105 

2. ,  ConetrucUon  of —  tnuita^  what  taUd.'l   A  testator  by  his  will  gave 

to  his  wife  *'  the  use  of  my  homestead  and  all  the  personal  property 
thereon,  except,"  etc.,  "  and  bequeath  unto  her  during  her  natural  Hfe 
the  use  of  $20,000,"  and  so  much  of  the  principal  as  she  should  wish. 
By  the  sixth  clause  of  the  will  he  gave  to  his  executors  the  '*  remainder 
of  my  real  estate  and  personal  estate  in  trust,  to  divide  the  same  into 
seven  equal  parts,  two  of  which  parts  my  executors  shall  keep 
invested  for  the  use  and  benefit  of  my  son  S.,  two  for  my  daughter  A., 
one  for  each  of  my  grandchildren  W.,  B.,  and  E.,  the  income  whereof 
my  executors  shall  pav  to  said  devisees,"  etc.  He  also  directed  that 
the  unexpended  part  of  the  $20,000  given  to  his  wife,  after  her  decease, 
should  TO  added  to  the  remainder  and  divided  and  disposed  of  in  like 
manner.  Hdd^  (1)  that  the  trust  created  by  the  sixth  clause  was  valid  ; 
(2)  that  the  widow  had  but  a  life  estate  in  the  personal  property 
bequeathed  with  the  homestead  ;  (8)  that  the  real  estate,  including  the 
remainder  after  the  widow's  life  estate  in  the  homestead,  was  devised 
to  the  executors  for  the  purposes  of  said  trust ;  (4)  that  the  same 
disposition  was  made  of  we  personal  property  bequeathed  with  the 
homestead,  and  of  the  residue  of  the  $20,000  undisposed  of  by  the 
widow. 

HOX78B  «.  Ratmond 248 

8. ,  Power  to  exeetUora  joirUly,  may  he  exercieed  by  eurmvors.]    The 

testator  authorized  his  executors  to  sell  and  convey  his  real  estate 
"  whenever  they  and  my  wife  shall  unanimously  think  that  such  sale 
will  be  advantageous  to  my  estate."  Held,  that  the  surviving  execu- 
tors, after  the  death  of  the  widow,  could  sell  and  convey,  provided  they 
concurred  in  the  conclusion  that  the  sale  was  advantageous  to  testator's 
estate.  lb. 


,  Execution  of — fravd  in  procuring  —  Bcidenee.]  Where  the  evi- 
dence given  left  the  question  whether  a  will  was  subscribed  by  the 
decedent  alone  or  with  the  aid  of  some  one  in  a  state  of  uncertainty, 
and  no  evidence  was  given  that  the  decedent  requested  or  desired  any 
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other  person  to  sabscribe  it  for  him,  or  to  aid  him  in  doing  it  himself ; 
held,  that  it  was  not  executed  in  conformity  to  what  the  statute 
requires. 

ROLLWAOBK  V.  BOLLWAGBK 403 

6. ,  Testamentary  eofxtciiy.']    Where  an  instrument  produced  for 

probate,  showed  that  a  change  from  the  intention  of  the  decedent  had 
been  made,  and  it  appeared  that  at  the  time  it  was  executed  the  tes- 
tator was  so  enfeebled  as  to  be  incapable  of  detecting  th«  change,  from 
the  mere  reading  of  the  instrument  in  his  hearing,  which  was  the  only 
possible  means  he  had  for  information  on  the  subject ;  held,  that  no 
matter  by  whose  agency  the  change  was  effected  it  was  a  fraad ;  and 
one  of  so'material  a  character  as  to  exclude  the  instrument  from  pro- 
bate, lb. 

6. ,  Undue  influence — what  m.]    Where  it  appeared  that  the  wife 

of  decedent  exercised  a  very  great  control  over  his  actions ;  that  she 
would  not  allow  his  children  by  a  former  wife,  or  grandchildren,  to 
be  with  him  in  has  last  sickness,  except  when  she  was  present,  and 
declined  to  have  them  sent  for  when  he  was  about  to  die ;  and  a  will 
which  changed  the  disposition  of  property  made  by  a  former  will 
wholly  for  the  benefit  of  his  wife,  was  proposed  for  probate  by  her, 
which  will  was  made  under  her  direction  and  procurement;  held,  that 
even  if  the  decedent  comprehended  and  assented  to  the  changes  made, 
the  presumption  would  be  that  they  resulted  from  her  influence  unduly 
and  improperly  exercised  over  him.  lb. 

7. ,  Construction  of—  Devise  of  "  ictfe's  right  of  dower  aft&r  her 

decease."]  A  testator  gave  certain  legacies  which  he  made  chargeable 
on  his  farm,  to  be  paid  therefrom  by  his  son  I.  He  next  gave  all  his 
real  estate  to  L,  subject  to  his  wife's  dower.  He  then  gave  the  residue 
and  remainder  of  his  property  to  his  grandchildren,  which  residue  was 
'*  to  exclude  my  wife's  right  of  dower  after  her  decease."  The  exec- 
utor was  given  power  "  to  sell  my  wife's  right  of  dower  at  her  decease 
if  found  necessary  to  make  a  proper  division  of  the  same  among  the 
said  grandcliildren."  Held,  that  by  the  devise  of  the  dower  the  testa- 
tor intended,  and  the  devise  was  operative  as  a  devise  of  one  undivided 
third  part  of  the  real  estate  whereof  he  died  seized,  to  take  effect  in 
possession  on  the  decease  of  his  widow. 

Robertson  v.  Hillhak 584 

8. ,  Construction  of —  lohen  bequest  oeer  takes  effect,]    A  testator  gave 

P.  the  interest  of  $1,000  for  five  years  when,  if  he  reformed,  he  was 
to  receive  the  prindpal ;  if  not,  the  interest  was  to  be  paid  to  him  three 
years  lone^er  and  then  the  principal  was  to  be  ffiven  {o  defendants. 
Within  the  five  years  P.  died.  Meld^  that  the  bequest  over  to  the 
defendants  took  effect  at  the  death  of  P. 

Smith  v.  Rockefsllbr 503 

9. ,  Practice — fJDh,en  action  for  construction  offjoiU  not  maintainable 

— Executor — tLsing  funds  of  estate — Interest — when  compound  allowed 
—  Costs — ctgainst  executor  personally.]  The  executor  of  the  will  used 
the  $1,000  in  his  business,  and  after  tne  defendants  had  threatened  to 
commence  action  against  him  for  the  same,  broneht  action  against  the 
defendants  asking  for  a  construction  of  the  wifi  as  to  whether  thq^ 
Request  had  yet  taken  effect.  The  personal  representatives  of  P.  were 
not  made  parties.  HM,  that  the  case  was  not  one  in  which  plain- 
tiff was  entitled  to  apply  to  the  court  for  a  construction  of  the  wiU, 
and  an  order  of  the  court  below  charging  plaintiff  personally  with 
costs,  allowing  five  per  cent  additional  allowance,  and  charging  com- 
pound interest  on  the  $1,000  on  biennial  rests,  was  proper.  lb. 
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10. Can^rucHon  of — token  bequeH  over  wiid.'l    A  will  oontained 

this :  ^  I  give  to  my  wife  $1,650  in  lieu  of  dower  in  mj  real  estate 
for  her  support  during  her  natural  life,  or  so*  long  as  she  re- 
mains my  widow ;  then  her  said  dower  shall  be  transferred  to  mj 
three  children  hereinafter  mentioned.'*  The  will  directed  $50  to  be 
paid  to  her  immediately  ui>on  testator's  decease,  and  the  remain- 
der six  months  thereafter.  HM,  that  the  widow  took  absolute 
title  to  the  $1,650,  and  the  bequest  oyer  was  void. 

Smith  ©..Van  Obtbakd 664 

See  EzBC  .tob,  98 ;  Eyidenob,  89, 402 ;  Legacy,  451 ;  Undue  Influ- 
ence, 76. 

Witness — pereoTuA  transition  toith  deceased  under  section  899  of  Code.]  In 
an  action  bj  an  administratrix  against  a  constable  to  vecover  personal 
property  belonging  to  the  intestate,  seized  and  held  under  an  attach- 
ment and  execution  against  another  person,  held,  that  the  creditor  in 
the  action  and  judgment  under  which  the  attachment  and  levy  was 
made  was  not,  under  Ck>de,  §  899,  competent  to  testify  to  a  personal 
transaction  between  himself  and  the  intestate. 

WooBTEB  V.  Booth 715 

See  Cebtiobari,  260 ;  Cbiminal  Law,  806 ;  Eyidbnce,  7,  8, 454. 
Words—'*  Occupation  : "  See  Insuhancb,  619. 
Writ  of  Assistance  :  See  Eminent  Domain,  84. 
Wrongful  Entry  :  See  Partibb,  69. 
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